XXXII. The Administration of Justice (2)


The Courts of Law





‘It is for this end that the King has been created and elected that he may do justice to all.' - Bracton (13th century).





'No free man shall be taken or imprisoned or disseised or outlawed or exiled or anyways destroyed; nor will we go upon him, nor will we send upon him, unless by the lawful judgement of his peers or by the law of the land.  To none will we sell, to none will we deny or delay, right or justice.' - Magna Carta, §§ 39, 40.





Law and Justice


The preceding chapter was concerned with the problem of Liberty, and indicated the way in which that problem has been solved in England by the gradual establishment of the 'Rule of Law'.  Of that rule the judges are the guardians and trustees.  Their position in the Polity is consequently of supreme importance to the individual citizen, to his enjoyment of life, liberty, and property.  The general position of the judiciary in England has been already discussed; in particular, attention has been paid to the practical application of Montesquieu’s doctrine of the separation of powers, and to the necessity of keeping the judicial functions of Government separated, as clearly as may be, from the executive and legislative functions.  Apart from the elementary principles of the division of labour it is plainly desirable to separate the judiciary from the Legislature in order that there may be no confusion between the question as to what the law is, and what the law ought to be.  It is, moreover, of supreme moment to the maintenance of justice in the Commonwealth that law should be applied according to an established and impartial method of interpretation.  This end is more likely to be attained, as Mr. Henry Sidgwick pointed out, if those who apply the law are not also responsible for its enactment.�  Not less important is it, as already indicated, that the judicial power should be separated [begin page 276] from the Executive.  Nothing, as we have seen, can be of greater moment to the individual citizen than that the Executive should be kept within the restraints of law.  Yet those restraints 'can hardly be expected to be effective unless the question whether acts done by Executive officials are or are not illegal can be referred - in the last resort - to the judicial decision of some organ independent of the Executive'.�  Such an organ is also necessary in order to determine any conflict which may arise between the legal rights of one citizen and another; to compel the individual to perform his legal obligations as a citizen, and to punish those who transgress the law.  'In determining a nation's rank in political civilization,' writes Mr. Henry Sidgwick, 'no test is more decisive than the degree in which justice as defined by the law is actually realized in its judicial administration; both as between one private citizen and another, and as between private citizens and members of the Government.' �





The same writer lays down the essential conditions of a system such as will enable a nation to satisfy this test.  The first essential is a judicial bench at once learned, skilled, impartial, incorruptible, and independent.  The second is that the Courts in which justice is administered should be sufficiently numerous and accessible to all suitors, and a third is that no one should be hindered either by official or private obstruction from seeking judicial remedies for legal wrongs.  Accordingly, 'the judicial process should be as simple, short, and inexpensive as is consistent with adequate security for justice, and adequate provision for the correction of judicial errors', while at the same time 'vexatious litigation should be discouraged lest the remedies for social mischief prove worse than the disease '.�





In the light of principles thus laid down we may now proceed to analyse the actual organs of the judiciary in England and to describe the machinery by which the law is administered.  The task is greatly simplified by the fact [begin page 277] that the machinery was completely overhauled in the year's 1873-94.





The Courts of Law.


The Courts may be divided into two categories:





(1) 	the Central or 'Superior' Courts located (with exceptions to be noted presently) in London; and





(2) 	the 'Local' or 'Inferior' Courts scattered throughout the country.





They may further be subdivided into civil and criminal: Courts which are concerned with rights of citizens inter se, in other words with private law, and Courts which are concerned with offences against the Crown, as representing the State, in other words with crime-a breach of Public law.





Criminal Justice.


We deal first with procedure in criminal cases, and trace it from the lowest to the highest rung of the judicial ladder.





Offences against the Criminal Law are of two kinds: indictable - the more serious - and non-indictable.  An 'indictment' is technically an accusation preferred by a Grand Jury of Presentment, an institution the history of which must be sought in the origines of the English Constitution.  The value of this ancient institution has indeed of late years been impugned, but the weight of authority is in favour of its retention, as a safeguard of the liberty of the subject.�  Certain 'indictable' offences may, however, be dealt with 'summarily': notably offences committed by children and young persons, and cases in which the value of the property in question does not exceed 40s., and when the accused elects to be tried by the Court of summary jurisdiction, or when the accused pleads guilty.





Courts of Summary Jurisdiction


Non-indictable offences are dealt with summarily by a Court consisting of justices of the Peace, or by a stipendiary or Police magistrate, who is invested with the powers of two ordinary justices of the Peace and may consequently sit alone.  The history of the justice of the Peace, an historic and still important functionary, will be dealt with in a subsequent chapter.  Justices of the Peace are appointed by the Lord Chancellor, acting on behalf of the Crown, to whose notice they are now recommended, [begin page 278] in the case of county magistrates, by the Lord-Lieutenant, in the case of boroughs by local advisory committees, representative of all political parties.�





A large proportion of non-indictable offences, though technically criminal, are of a petty character, and 'consist mainly-of breaches of municipal regulations made in the interests of the public safety, or health', and not involving 'violence, cruelty, or gross dishonesty’.�  Such cases are dealt with in Police Courts or Petty Sessions, which in large towns sit daily, and in smaller towns and country districts at, frequent intervals.  In these Courts justice is administered, by magistrates who are for the most part unpaid.  In counties, the chairmen of county and district councils; in boroughs, the mayor, and, for one year after vacating office, the ex-mayor, are ex-officio magistrates.  In boroughs which have a separate Commission of the Peace there are, in addition to these two functionaries, borough magistrates whose jurisdiction is limited to the borough and who sit only in Petty Sessions.  The county magistrates administer justice in two Courts in Petty Sessions, as in boroughs, and in' Quarter Sessions' which are held four times a year, and at which more serious offences are tried.





Petty Sessions.


All persons accused of crime are brought in the first Sessions instance before a magistrate or magistrates sitting in a Police Court or Petty Sessions.  In all cases an 'information' or 'complaint' must be laid by some one who knows the facts.  If the case be trivial, a summons to attend and answer the charge is issued by a magistrate.  If the defendant fails to appear the case may be determined in his absence, or a warrant may be issued for his arrest.  In grave cases a warrant is issued under the hand and seal of a magistrate or a judge of the King's Bench Division.  [begin page 279] 





Justices of the Peace, being as a rule laymen without special legal knowledge, must appoint a salaried clerk with Clerks legal qualifications to assist them in their judicial work.  It is the duty of the clerk to advise the justices on points of law, to take minutes of the proceedings, and in the case of indictable offences to take the depositions and to transmit them to the Director of Public Prosecutions, if the case is taken up by him, or to the Court of trial.





The relations of the lay justice of the Peace and his expert adviser have for many centuries attracted the shafts of satire.  Early in the seventeenth century Fletcher in The Elder Brother makes Miramont say to Brissac”





Thou monstrous piece of ignorance in office!





Thou hast no more knowledge than thy Clerk infuses.





Fielding makes the same point in Tom Jones, while the famous scene between Mr. Nupkins and his, clerk Mr. jinks is familiar to all readers of Pickwick.  A distinguished American commentator on English institutions quotes the relation of justice and Clerk in illustration of the thesis that the co-operation of professional and lay elements is one of the most outstanding and characteristic of existing political traditions in England.  'In order', he writes, 'to produce really good results, and avoid the dangers of inefficiency on the one hand and of bureaucracy on the other, it is necessary to have in any administration, a proper combination of experts and men of the world.'  This combination is seen not only, as already noted, in the co-operation of parliamentary ministers and civil servants, but in that of judge and jury, and-with a reversal in the mutual relation of the two elements - in that of justice and Clerk. �





Stipendiary Magistrates.


The Council of a Municipal Borough,� or indeed any ‘populous place' of 25,000 inhabitants,� may petition the Home Secretary to appoint one or more stipendiary magistrates.  A stipendiary is paid by the borough, [begin page 280] though he holds office during His Majesty's pleasure; he must be a barrister of seven years' standing, and becomes, by virtue of his office, a justice of the Peace for the borough.  Except for the fact, already stated, that a stipendiary is invested with the powers of two ordinary justices and may consequently sit alone, the procedure of the Court is identical whether the magistrate be paid or unpaid.  In the metropolis and in all the larger boroughs summary jurisdiction is virtually entirely in the hands of stipendiary or 'Police Court' magistrates.  Like unpaid Justices they cannot try, save in the cases already mentioned, persons accused of indictable offences, nor impose a sentence of more than six months' imprisonment.  Justices of the Peace, paid and unpaid, are amenable to the control of the High Court of justice.  This control can be exercised in three ways.  The High Court can, by a writ of mandamus, order the justices to hear cases which are within their jurisdiction; or by a writ of prohibition can prevent them from interfering in matters beyond it; or by a writ of certiorari can call up any case in which there has been, or threatens to be, a failure of justice.  In certain cases an appeal lies from Petty Sessions to Quarter Sessions on the facts, and to the High Court on points of law, but appeals, in proportion to the vast number of cases dealt with by the Courts of Summary jurisdiction, are relatively rare.





The more serious - 'indictable' - cases must be sent for trial to Quarter Sessions or to the High Court, and in the latter case must be 'presented' to the Superior Court by a Grand jury.  In such cases the function of the Inferior Court is merely of a preliminary character: to investigate the prima facie facts, and, in particular, to grant or refuse bail to the defendant.





The Coroner.


The Another Court which makes preliminary investigations Coroner into cases of suspected crime is that of the Coroner.  The Coroner's Office is one of great antiquity, having existed at least from the year 1194,� if not from an earlier date.�


[begin page 281]





The Coroner, though elected in the Shire Court, was primarily, as his name implied, the representative of the King.  'He hath principally', writes Blackstone, 'to do with the pleas of the Crown - and in this light the Lord Chief justice of the King's Bench is the principal Coroner in the kingdom and may (if he pleases) exercise the jurisdiction of a Coroner in any part of the realm.'�  There were usually four coroners in a county, though some counties had fewer.  There are now three types of Coroners: County Coroners, who since 1889 are appointed by the County Council; Borough Coroners, who in the larger boroughs are appointed by the Borough Council; and certain 'Franchise' Coroners such as those for the University of Oxford and City of London.  All judges of the High Court are ex-officio Coroners in any locality.  The duty of a Coroner is to hold inquests, with the aid of a jury, into cases of sudden or suspicious death, and to look after treasure-trove.  In the event of a verdict against some person accused of causing another's death the accused may be committed for trial on the warrant of the Coroner, but such committal does not, as a rule, supersede the preliminary investigation of the supposed crime before justices of the Peace.





Quarter Sessions.


By an Act of 1362 the transformed justices of the Peace were required to hold Quarterly Sessions for the discharge of their rapidly accumulating duties.  With those duties, so far as they were administrative in character, a subsequent chapter will deal.  From the first, however, an important part of the work in Quarter Sessions was judicial.  That portion is still retained by the County magistrates and must, therefore, claim attention at this point.  Quarter Sessions are also held in more than one hundred boroughs.  In these latter Courts the sole judge is the Recorder.  The Recorder is a professional lawyer, a barrister of not less than five years' standing; he is appointed by the Lord Chancellor and receives a small salary.  Unlike County Court judges and stipendiary [begin page 282] magistrates, Recorders are not disqualified from sitting in Parliament, save for their own boroughs, nor from practice at the bar.  The position, therefore, though not highly remunerated, is eagerly sought after by political barristers who are looking for promotion to the judicial bench.  Quarter Sessions in counties are presided over by a chairman, who may or may not have legal qualifications, but who is frequently a layman.





The Clerk of the Peace.


Like the justices in Petty Sessions the County magistrates in Quarter Sessions have the assistance of a trained legal adviser in the person of the Clerk of the Peace.  This office is of great historic antiquity as well as of modern utility, dating back at least as far as the fourteenth century.  The Clerk of the Peace keeps the records of Quarter Sessions, which is a Court of Record, and otherwise assists the magistrates in the discharge of their important judicial functions.





Jurisdiction of Quarter Sessions.


The jurisdiction of the Court is threefold.  It can try all indictable offences committed to it for trial except such felonies as are punishable, on a first conviction, by death or penal servitude for life, and certain crimes such as libel, perjury, and forgery, which may involve difficult questions of law.  Its appellate jurisdiction extends to all appeals from the convictions and orders of Courts of summary jurisdiction and to licensing appeals in licensing, rating, poor law, and similar non-criminal cases.  It also possesses 'jurisdiction of a miscellaneous character, in certain miscellaneous cases, conferred by special statutes, e.g. the enrolment of certificates relating to the division or stopping up of highways . . . the granting of licences to keep private lunatic asylums (under the Lunacy Act 1891), &c.’�  Appeals are (with four exceptions) heard without a jury and are decided by the majority of justices present.  Cases which come before Quarter Sessions as a Court of First Instance must, on the contrary, be tried with a petty jury.  The importance of the jurisdiction thus exercised may be judged by the fact that some three-quarters of the [begin page 283] criminal trials in England take place in borough and county sessions.�





The Fount of Justice.


The apex of the administration of the Criminal Law is formed by the High Court of justice, either in London or at Assizes.  To this Court all the gravest offences must, as we have seen, be sent for trial.  This Court in particular (though all Courts of justice share it) represents the majesty of the King as the source or fount of justice.  That is, indeed, the first and foundational principle on which English legal administration has from the first rested.  But there is a second principle of almost equal significance: that 'the suitors are the judges'.  These two principles, at first sight contradictory, have in course of time been blended into the system with which we are familiar.  The administration of justice must in primitive societies necessarily be mainly local.  Hence the importance of the local Courts of the Shire and the Hundred to be presently described.  In those popular or 'communal' courts the 'justice' is practically 'folk right', and is administered by the freemen themselves, or in technical phrase the 'suitors are the judges'.  But against the maintenance of this idea two forces soon came to operate: the centralizing authority of the Crown, and the more immediate authority of the local territorial magnate: the force of feudalism.  To some extent, however, in justice, as in government, these two forces cancelled out.  Between royal justice and feudal justice there was more of antagonism than between royal justice and communal.  Hence the stern insistence of the Norman and Angevin kings upon the attendance of the tenants-in-chief at the Shire Courts: upon the rights of the Sheriff even as against the 'franchises' of the Barons.





Historical Development of the Judiciary.


Under Henry I, still more systematically under Henry II, we see new machinery in operation.  The Barons of the Exchequer, the King's Justices go forth as Royal Commissioners to collect revenue and incidentally (at first) to [begin page 284] administer justice.  Their first business is to hold 'Pleas of the Crown', to decide, that is, any suits in which the King is interested.  Simultaneously the central Curia takes on a specialized organization.  At first it is difficult to draw any line between legislative, administrative, and judicial work.  Gradually the functions are differentiated and the Curia Regis (as distinct from the Concilium Regis) emerges specifically as a Court of justice.  Later still we perceive three divisions of this Court:





(1) 	the King's Bench - the King's own Court, held coram ipso domino Rege - the Court which had jurisdiction in all criminal cases, and in all Pleas of the Crown;





(2) 	the Court of Common Pleas, for the trial of all cases between subject and subject; and





(3) 	the Court of Exchequer, dealing with all cases involving revenue.





By the reign of Edward I, each of these Courts has its own staff of judges.  But the parent Concilium has not parted with all judicial function.  It still belongs to the King-in-Council to redress inequities in the working of his Courts, and to correct the errors of his judges.  These two germinal ideas eventually give us the specialized Court of the Chancellor and the supreme appellate jurisdiction of the House of Lords.





To some extent these two Courts are in conflict.  Between Parliament and the Council there was, as we have seen, a long and bitter struggle.  Eventually the House of Lords finds its own work in correcting the errors in law of the ordinary Courts.  Meanwhile, the Chancellor has been developing, side by side with the ordinary Courts but outside them, a jurisdiction of his own.  It arises naturally from his function as Keeper of the King's Conscience.  There are cases in which the application of strict rules of law will result in a denial of equity.  Thus there is gradually evolved a system of equity, designed to supplement the deficiencies and to correct the inequities of the common law; thus the Court of Chancery has come into being.  In time, particularly in the fifteenth century, and for reasons already explained, the Common Law Courts reveal weaknesses and deficiencies in the administration of criminal [begin page 285] justice.  There is room for a Court of 'criminal equity' (if one may so phrase it), particularly for a Court strong enough to deal with powerful offenders.  The King's Council is the obvious resource, and the regular exercise of criminal jurisdiction in the Court of the Star Chamber is the result.  The many controversial questions as to the precise status of this Court are beyond the scope of this book.  Clearly and indisputably, however, the Court of Star Chamber represents the jurisdiction of the Council, and by the Statute of 1641 the Council, as clearly, is deprived of it.





First, then, the Courts of Law enshrine the idea that the King in person is the source of justice, delegating the administration of it to whomsoever he will.  But there is another root-idea of which it were unsafe not to take account.  The 'suitors are the judges'.  Justice is communal as well as regal.  We must not dogmatically connect this idea with the institution of trial by jury; there are too many pitfulls in the path; communal justice is clearly a Teutonic principle; trial by jury is mainly the development of a Norman idea.  But the latter seems in a sense to fulfil an instinct which was deep rooted in our English system long before the Conqueror landed at Pevensey.





Trial by jury represents two distinct ideas: on the one hand, the obligation resting upon the lawful men of a particular district to bring before the King's justices those who are suspected of crime; and, on the other, the ascertainment of facts by a process of inquest, by the sworn information of those who are personally cognizant of the facts.  We can trace here the lineaments of our 'grand' and 'petty' juries.  It is still the business of the legal men of the shire - of the county magistrates sitting as a 'grand jury' - to indict before the King's judges the persons reasonably suspected of crime; to find against them 'a true bill'.  The 'petty' jury were originally not judges of fact, but sworn witnesses.  They represented a form of 'inquest applied in the first instance to an ascertainment of the fiscal rights of the Crown.  The facts [begin page 286] recorded in the Domesday Survey were obtained by commissioners, from sworn information laid before them by the men of the particular locality concerned.  The procedure was subsequently adapted to many other purposes: to the determination of questions of ownership; of obligations in regard to national defence; and ultimately to criminal investigations.  The 'sworn men' were witnesses to facts.  Later on, the original jury, imperfectly acquainted with the facts, were 'afforced' by others who could speak to them from personal knowledge.  Thus the 'jury' was gradually distinguished from 'witnesses'.  Ultimately the divorce becomes complete.  The jury must arrive at a decision as to the facts from the sworn testimony laid before them by witnesses and from that only.  The Grand jury of presentment, the Petty jury empanelled to decide on the facts of the case, and the witnesses sworn to testify to the truth, the whole truth, and nothing but the truth, have still their several functions to perform.





Assizes.


The significance of these functions is brought home to the ordinary citizen most vividly by the periodical visits of the judges of the High Court to the Assize towns.  Now, as for centuries past, the King's Courts are partly stationary (in banco), partly itinerant.  Equally in both cases the judges represent the Sovereign, and their arrival at and stay in the several towns is consequently, and properly, attended by stately and impressive ceremonial.  The judges are technically Commissioners of oyer and terminer, gaol delivery and Assize, and their Commissions are for the counties comprised in the circuit, though all judges of the Supreme Court are in the commission of the peace for all counties.





For the purpose of holding Sessions of the High Court in different localities, England and Wales are divided up into eight circuits.  On each circuit there are at least two Assizes a year; in Manchester, Leeds, and Liverpool there are four.  To each circuit one or sometimes two judges are assigned to try criminal, and, where necessary, civil cases [begin  page 287] as well.�  In all criminal cases a 'true Bill' must first be found by the Grand jury before an accused person can be put on his trial, while the question of guilt or innocence is subsequently decided by the petty jury of twelve persons whose verdict must be unanimous.  Whether the trial takes place before a judge on circuit or in London the procedure is the same.





Court of Criminal Appeal.


Until the year 1907 there was technically no right of appeal in criminal cases.  The Home Secretary, exercising on behalf of the Sovereign the prerogative of mercy, possessed a power of revision which amounted to something like an appeal on matters of fact; while the Court for Crown Cases Reserved could quash a conviction, if a point of law reserved at the trial was decided in favour of the prisoner.  In 1907 a Court of, Criminal Appeal consisting of two or more judges of the High Court was established.  A convicted prisoner may now appeal on a question of law; or, by leave of the Court of Criminal Appeal or of the judge who originally tried the case, he may appeal on a question of fact or mixed law and fact.  The Crown's prerogative of pardon, as exercised by the Home Secretary, remains in theory unaffected; in practice, however, many cases which were formerly reviewed at the Home Office now come before the Court of Criminal Appeal.  In the year 1922 there were 415 applications for leave to appeal, and of these the Court of Criminal Appeal heard or otherwise disposed of 86.  In 17 cases the conviction was quashed, and in 28 cases the sentence was varied.





We turn to the administration of Civil justice.





County Courts.


The Civil Court to which there is easiest access is the ‘County Court'.  These 'County Courts' are brand-new tribunals created under an Act of 1846, and must be carefully distinguished, therefore, from the historic Courts of the Shire or County, with which they have no sort of connexion.  For County Court purposes England is divided into some five hundred districts, in each of which a Court [begin page 288] is generally held every month.  The districts are grouped into fifty-five circuits, to each of which as a rule a judge is assigned; each judge, therefore, is responsible on an average for ten districts.  County Court judges, who must be barristers of at least ten years' standing, are appointed and removable by the Lord Chancellor.  Successive Acts have extended their powers so widely that these Courts are now competent to try almost any civil case (except breach of promise of marriage) which does not involve more than £100.  They have equity jurisdiction in cases up to £500; Probate jurisdiction if the estate does not exceed £200 personalty and £300 realty; and Bankruptcy jurisdiction to any amount.  They can wind up companies whose capital does not exceed £10,000 and some Courts have in certain cases Admiralty jurisdiction.  If the amount at issue exceeds £5 either party may demand a jury of five persons, or the judge may at his discretion allow a jury in cases involving a less amount.�  These Courts are freely resorted to, for in them justice is promptly, efficiently, and cheaply administered.  Hence there is a natural tendency still further to enlarge their competence.  A plaintiff may, as a rule, elect whether he will proceed in the County or the High Court, but if the action is one which could legally be tried in the inferior Court, resort to the High Court is, by the rules as to costs, discouraged.  In nearly all cases an appeal from the County to the High Court is allowed on questions of law, an appeal which may be carried stage by stage to the House of Lords.  But having regard to the number of cases tried in County Courts - about 1,000,000 per year - appeals are comparatively rare, - a striking testimony to the satisfaction which is given to suitors by these Courts.





Local Courts of Records.


Apart from the modern County Courts there still survive Courts of more than twenty local Courts of Record, with limited or local civil jurisdiction.  Such Courts formerly existed in great numbers, particularly in the Counties Palatine of [begin page 289] Chester, Durham, and Lancaster.  Until 1830 Chester had a local Chief justice and second justice, but they were abolished in that year, and in 1873 the Judicature Act provided that the Counties Palatine of Lancaster and Durham should respectively cease to be Counties Palatine as regards the issue of commissions of assize or other like commissions, but no farther.  The Chancery Court of the Duchy of Lancaster, however, not merely survives, but under the presidency of a Vice-Chancellor, appointed by the Chancellor of the Duchy, continues to perform important judicial functions in Lancashire.  By an Act of 1890� the Palatine Court of Chancery was brought into closer relation with the judicial system of the country at large; it was given substantially the same jurisdiction as the Chancery Division of the High Court; and appeals from it were henceforward to go to the Court of Appeal (instead of as formerly to the Chancellor of the Duchy) and to the House of Lords.�  The Chancery Court of Durham has also survived all reforms in the system of judicature; and, among other conspicuous instances of the survival of historic local Courts of Record, are the City of London Court, the Lord Mayor’s Court, the Bristol Tolsey Court, the Liverpool Court of Passage, and the Court of the Salford Hundred.  'Thus, except in those few cases in which a borough has an active Court of Record, the Courts of the boroughs, whether they are Courts of criminal or civil jurisdiction, have been assimilated to the local courts of the rest of the county.’�





Judicature Reform.


It is, however, in regard to the superior Civil Courts that the simplification effected during the last quarter of the nineteenth century is most conspicuously seen.  Down to 1873 there were eight superior Courts of First Instance: the King's Bench, the Common Pleas, the Court of Exchequer, the Chancery Court, the High Court of Admiralty, the Court of Bankruptcy, the Court of Probate, [begin page 290] and the Court for Divorce and Matrimonial Causes.  Most of these Courts had separate staffs of judges.





Mainly by the judicature Acts of 1873, 1875, 1876, and 1894, taken in conjunction with an important Order in Council of December 16, 1880, order has been evolved out of the chaos which, however suggestive to the student of history, was distracting to litigants and lamentably wasteful both of time and money.





The Supreme Court.


There is now one Supreme Court of judicature divided into (1), the High Court of justice; and (2), the Court of Appeal.  The former has three divisions:





(1) 	The King's Bench Division, which now exercises the jurisdiction formerly exercised by the Courts of King's Bench Common Pleas, and Exchequer, and the Court of Bankruptcy.  The Lord Chief Justice acts as President, assisted by a staff of seventeen puisne judges.





(2) 	The Chancery Division, under the Lord Chancellor and six puisne judges.





(3) 	The Probate, Divorce, and Admiralty Division, under a President and two puisne judges.





Questions of fact may, in Divisions (1) and (3), be referred to a jury at the instance of either party; and in division (2) with the-leave of the judge.  But except in the King's Bench Division jury actions are rare, and even there tend to become less frequent.  The importance of the change effected by the judicature Acts is thus summarized by Maitland: ‘To each of these divisions certain business is specially assigned. . . . But this distribution of business is an utterly different thing from the old distinction between courts of law and of equity.  Any division can now deal thoroughly with every action; it can recognize all rights whether they be of the kind known as "legal", or of the kind known as "equitable”; it can give whatever relief English law (including "equity") has for the litigants.’�  It should, however, be observed that although a distribution of business is a very different thing from a distinction of jurisdiction, yet the suitor who brings an action in the [begin page 291] inappropriate Division finds to his cost that the distribution of business is still a real distinction.





To the High Court there is, in certain cases, an appeal from inferior Courts.





From the High Court (including Courts of Assize) an appeal lies in almost every case to the Court of Appeal.  This Court now consists of certain ex-officio judges: the Lord Chancellor, any ex-Lord Chancellor, any Lord of Appeal in Ordinary,� the Lord Chief justice of England, the Master of the Rolls, the President of the Probate Division, and five 'Lords justices of Appeal'.  Ex-Lord Chancellors, though ex-officio judges of appeal, can only be called upon to sit with their own consent at the request of the Chancellor.





From the Court of Appeal and from the Scotch Courts an appeal lies to the House of Lords - a tribunal the composition and procedure of which have been already described.





The Privy Council.


There remains yet another Court of Appeal in regard to which something must be said.  The Act of the Long Privy Parliament (1641) which abolished the Court of Star Council Chamber deprived the Privy Council of all jurisdiction in England, but the Council still remained the supreme Court of Appeal for admiralty cases and for all the King's oversea dominions.  This remnant of jurisdiction was not at the time important, extending only to the Channel Islands, the Isle of Man, and the American 'plantations'.  With the growth of oversea dominions it has, however, become far reaching and highly important.  In 1832 a further jurisdiction was conferred upon the King in Council.  Henry VIII had created a Court of Delegates for hearing appeals from the Ecclesiastical Courts; Elizabeth a similar Court for admiralty appeals.  These Courts were abolished in 1832, and their jurisdiction was transferred to the Privy Council.


 


Judicial Functions of the Privy Council.


In the following year an important change was effected in the constitution of the Court which exercised the [begin page 292] judicial functions of the Privy Council.  Down to 1833 the work was in fact done by such members of the Council as had held high judicial office.  But by an Act of that year (3 & 4 William iv, c. 41) the judicial work of the Council was transferred to a special Committee.  This was to consist of the Lord President, the Lord Chancellor, and such other members of the Council as held or had held high judicial office.  These were to include, in ecclesiastical cases, all the archbishops and bishops who were members of the Council.  Under an Act of 1871 the Crown was empowered to appoint four paid members from among the judges of the High Court or the Chief justices of the High Courts in Madras or Bombay, but their places have now been taken by the Lords of Appeal in Ordinary - the four 'law lords`� designated by the Act of 1876 for the judicial work of the House of Lords.  Under the same Act (1876) the archbishops and such bishops as are members of the Privy Council may be summoned, for the hearing of appeals in ecclesiastical cases, as assessors, but they are no longer members of the Committee.  Subsequent Acts� have added to the Committee certain Canadian, Australian, and South African judges who are also members of the Privy Council.  But, generally speaking, the composition of the judicial Committee of the Privy Council is almost identical with that of the House of Lords sitting in a judicial capacity, and proposals have frequently been made for their amalgamation.





But there is an important difference in procedure.  A judgement of the House of Lords is a quasi-legislative Act.  A vote is taken and (if there be a division) the division list is published.  The judicial Committee, as befits a Committee of the Council, 'advises' the Crown.  It is the King in-Council by whom the Order, embodying the judgement, is formally made.  The judgement of the judicial Committee must, therefore, unlike that of the House of Lords, be unanimous; or at any rate dissent must not be [begin page 293] published.  Moreover, while the latter is bound by its own decisions, the former is not.





Such is the machinery which now exists for the administration of justice in England.  It is necessarily elaborate, but since 1873 it has been straightened out and simplified to an almost incredible extent, and it now operates, if not to the satisfaction of all suitors - an ideal impossible of attainment - at least to the admiration of those who are competent to express an expert opinion.  Wherein the English system differs from that of some other countries will be indicated, in a general way, in the next chapter.
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