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T[-IE Trial by Jury is the favourite of the Eng-
lish nation,—and deservedly so; for the people
have the greatest obligations to it. Their liber-
tics have been protected by it, when every other
bulwark of them has been stormed by violence,
or sapped by corruption ; when Parliament was
venal, and Judges time-servers. With such pre-
eminent excellence as this, he would deserve ill
of his country who should attempt the vain task
of turning the public opinion against it. Yet, ex-
cellett as it is, there are circumstances attend-
ing it which appear so to militate against rea-
so1, common sense, and the first principles of
justice, that we cannot help wondering so little
has been said of them. But we are creatures of
habit, and may be familiarized to absurdity as
we.l as danger, so as to be insensible to high de-
grees of either, when we constantly live in their
company. If these circumstances had no far-
ther effect than producing inconventences, even
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considerable ones, the writer of these pages would
probably not have been inclined thus to notice
them, but would have left them to the correc-
tion of time and experience; buat, if it can be
shewn that these absurditiesin theory are follow-
ed by vices in practice,+~that the fair distribu-
tion of justice is frequently impeded by them,~—
that where 1t 1s otherwise, such distribution is of-
ten obtained by an agreement to set aside the
law;~—that they ntroduce perjury not only into
the courts, bui on the seats of justice,~he fecly
it his duty, as most anxjous for the purity of its
admipistragtion by conscientious jurors, to bring
forward these ovils to public vjew, $o strip them
of the sophistry by which their deformities have
been concealed, o examine them by the light of
truth, and weigh them in the balances of reason
and experience. .

X couceive the followipg axioms not to be liablg
to doubt; and if I can shew that the circumstances
in the frial by jury, to which I allude, are in-
consistent with them, (that is, with reason, as ap-
plied to the subject in question), I shall have
proved them, by that balance, faulty ; and the
conciysion that they ought to he rejected will be
¢stablished,

1. Lhe end to be proposed by every process
and mode of trying cagses, civil and criminal,
should be the distribution of justice to the parties
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before the court, with as much expedition as is
coasistent with fair inquiry ; with as mnch cru-
tion as excludes unnecessary delay ; and with as
little suffering to all concerned, ®s is compatible
with attaining the object of the trial *

2. To require an improbability as an essential
part of any mode of trial, tends to impede, and
{frequently to defeat its end.

3. Judges ought not to be placed in the di-
femma of sufferipg pain, or committing perjury,

Before I proceed farther, 1 shall shortly de-
scribe the present manner of trial by jury. It
1s not intended here to speak of the grand jury,
whose constitution and prooess appearsufliciently
free from .objection, and in which unanimity is
not required. I speak only of the petty jury. of
that which in criminal causes decides in the last
resort,~and in civil ones, generally without any
preceding it, . ‘This Jury consists invariably of
twelve men, freeholders or copyholders of 1.10
per annum or upwards; and, In certain cases,
lease-holders, inhabitants of the county where
the causc 1s to be tried, chosen by lot in open
court 1mmediately pefore the trial, from the
whole pannel summoned by the sheriff. These

*Bee, on this lost point, the admirabie chapterin Bentham's
Theorie des Peines et des Recompenses. On the Economy
of Fanishmeuts,

B2
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are sworn in criminal cases, /ruly to try, and
true deliverance make, between the king and the
prisoner at the bhar, and a true verdict give, ac-
cording to the evidence. In civil cases, they swear
in the same manner, mutatis muiandis, always con-
cluding as in the former case, that they will give a
true verdict accordimg fo the cvidence.  After the
council and witnesses have been heard, the Judge
recapitulates the evidence to the Jury, with his re-
marks on it, and lus instructions on such points of
law as the case may involve ; and concludes by de.
siring them to consider of their verdict. They
consult together in court for a few minutes; and
if they do not agree, they desire to withdraw.
An officer of the court s then sworn to keep
them safely, without suffering any one to speak
to them, or speaking to them himself, other than
to ask them if they are agreed in their verdict,
and without meat or drink, fire or candle, till
they are so agreed. When they are agreed,
they give notice to their kceper, who re.conducts
them mnto court, where they deliver their verdict,
Before taking it, the officer of the court asks
them if they are agreed; and on the foreman
replying in the aflirmative, the verdict is taken,
and the Jury is finally thus addressed by the offi-
cer: “ Gentlemen of the Jury, hearken to your
verdict as the court has recorded it. You find
the prisoster at the bar guilty or not guilty ; or,
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you find for the plaintiff or defendant, and so
you say all.” If any juryman declares his dis-
sent, the verdict is null, and tne Jury is remand-
ed, and kept as before.  Thus they must remain
till they become unanimous, or till the judge has
finished his other business. If they still differ,
he is to take them with him in a cart to the cther
places on the circuit in succession. It does not
appear whether, on this tour, they are to eat or
drink. I hav> not found any farther process di-
rected for them, and therctore 1 supposc the
above, when regularly pmctlsed has never been
known to fail.

To remark on this account ;

First. Isthereany good reason for the number
of the jury being in all cases twelve? This may
have originated from some forgottenScandinavian
superstition, or more probably from the number of
cempurgators required to confirm the oath of a
person thus clearing himself ol an imputed crime;
-and who, from their character, perfectly distinct
from that of jurymen, must necessarily have been
unanumous. But what are the real advantages
of a jury? That it tries a man by his equals and
neighbours, men of the like condition and feelings
with bimself; that it so regulates the judicial
power as to bing it into action just when and
where 1t is wanted ; and having discharged its
oflice, 1t disappears ; so that in general no man
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can say Le fears another as his judge; and that it
is a power exercised by the people for the pegple,
who therefore trust in its \mpartiality and love its
lenity. Still nothing proves, that twelve is a num-
ber fitter to produce these benefits than eleven or
thirteen; and tiere is one reason why it 18 not so
good aseither; because 1t i ap even number, and
therefore admits a division inte two equal parts.
Xt 15 also i most cases too large. There is no
use in assembling twelve men to do that which
nine, seven, or five, would do as well or better.
A man’s time 1s a part of his property, and in the
present state of society a valuable one. Therefore
if the law compels twelve men to join s doing
that which seven would do as well, five of them
are injured withous benefiting the public, which
33 injured also by the loss of those direct or in-
direct services the five might have rendered it,
if not s& smployed. Perhaps it may be denmed,
that seven men will decide as well as twelve, It
18 suflicient to ask the demier, whether, when men
~form their own judicature, as in arbitrations, it
~ever enters into the miad .of either party to desire
twelve arbitrators?  The dicrates of experienc:
‘and ealightened self-interest in pursuit of accu-
rate examination and fair decision direct tliem to
a tmalier number than the lowest I have men-
‘tioned. In general, arbitrators are but two, with
-an umpire o determine where they disagree;
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nor did | ever hear o complaint they were toe
few.

Secondly. Why should the county jurymen
be always freeholders, copyhel’zrs, or leases
holders ¢ In the present state of eociety, from
the vast increase and diffusion of personal pros
perty, there is a great mass of respectable and
enlightened men who are not so.  In corperation
jurisdictions, cven now they are not required to
be such. It is a hardship on the former to con.
fine this onerous duty to them, when the better
class of householders, who are called to discharge
30 many other important public dpties, might
share st with them, withont detriment to the
public,

One of the most exceptionable parts. of the
whole progess, is the juryman’s oath; for he is
imade to promise nnder that sanction what fre-
quently he cannot perform. He is sworn to
‘“ give a true verdict according to ths evidence.”
whereas under the present practice lis oath
should be to ¢ give a verdict accarding to - the
opinion of the majority of his fellows.” It is
admitted he may tound his verdict on his own
private knowledge of the transaction, which may
contradict the conclusion drawn by his fellows
from the testimony given in court. But sup.
posing he knows nothing more of the cayse than
from that testimony, itispossible, especially where
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there is intricacy, or contradictory evidence, he
may still differ from them in his inference® 1le
cannot, as the law stands, discharge hisconscience
by giving his verdict individually, He must
therefore either perjure himsclf, by agreeing in a
verdict which he believes false and wnjust; or
abide the consequences with his colleagues, by
compelling them to remain with him, and submit
to the processes devised by the wisdom or bar-
parism of cur forefathers to enforce unamimity.}

The first principle of these processes seems to
be, that a deliberating jury should never be too
comfortable, - Perhaps in a fine warm summer
day they may pass a few howrs without much in-

Wi ——

+  *®* o the decition of the Douglas cause in the House of
Lords, the late Lords Camden and Mau‘field drew diametri.
eally opposite inferences from the same evidence ; l.ord
Mansheld supporting the legitimacy of the claimant, and
Lsurd Camden denying it, Had ithese beon private men on a
jury, or had the House of Lords been under the juror’s oath,
and compelled to be unanimous, one must have been pera
jured, or both have been starved. - |

t How distressing must be such a situation to 4 conscien.
trous mind, and how uneasy its reflections on what has past,
though under a compulsion almost irresistible! That such
feelings are not mere supposals, the letter in the appendix
will witness. The auther of it is well known and highly
respected, as well on account of his general conduct and
character, as particularly for his accurate, conscientions, and
frequent discharge of the important duty in question.
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convenience. . But in winter, when the days are
short, and the air cold and keen, the absence of
fire and candle,* of meat and drink, will rank.
high 1 the catalogue of negative comtorts; and
will 2o a great way toward producing the same
sort of nmiformity in civil cases, as.the application
of other modes of torture by the Holy Inquisition
has done in ecclesiastical ones, Scarce any man
will deliberately risk his health by enduring cold
and hunger, amidst the remonstrances and re-
proachcs of his neighbours, whom his obstinacy
compels to sufler with bun, when, by a word, or
even by silence when the verdict is taken, he may
rehieve himself and them; and for which word
~or silence none bat his own conscience cail accuse
him., ‘T'here may be heroes in virtue equal to
this martyrdom ; but for human nature 1 gene-
ral, made of the stuff we know, 1t 1s too severe a
trial of integrity. o
But let us take another view of the Jury, and
suppose one of them interested in the question..
This may happen a thousand ways without iis
being known to the party entitled on that ac-
counf, to object to him. Ide may be secretly
moved by hat ed or friendship, fear or hope, If
he has an athletic temperament, with an' nn«

R T ST e . PR . — P '—.-_-—-_-m_m__

¥ 1 helieve the courts now generally wink at the allowaoge
of fire and cundle,
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feeling mind, no very uncommen uunion, he may
take little share in the discussion of doubtful
points with his colleagues, but may content himself
with siznifying to them that he has made up his
mind, and if they will not agree with him,
they must try to outstarve him, for he will not
give up his opinion. - This lasts for six, twelve,
fifteen, twenty hours; and il this one man’s
strength is greater, or his appetite lesstroublesome
than those of his colleagues, he carries his point
and the verdict against the opinion u#nd con-
scienice of the other eleven. There 1s reason to
think this 1s no uncommon case. Every attorney
knows, that if he can but depend on one or two
of the Jury for suflictent stubbornness to serve s
client, he needs not care for the rest. In such a
transaction, tenr or eleven out of the Jury are in-
évitably perjured. Instead of a true verdict ac-
cording to the evidence, they give what their con.
sciences tell them is a false one, and contrary to
it; and to this ¢rime the very law which ought
to punish it, compels them. Yet notwithstanding
these absurdities and crimes in consequence con-
tinually reiterated in the temples of justice, few
in comparison have noticed them. Men in ge-
neral have been content to let things go on as
they found them ; and so long as only the Jury-
men were compelled to perjure, the Judges seem
to have thought it sufficient to keep clear of it
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theirselves, Suppose a Jurymian about to be
aworn, weré to state this difficulty to the Judge,
and request permission to give hig verdiet mdivi-
dually, The Judge of course refuses. The
Juryman refuses -the oath. The Judse thera«
upon fines, and perhaps commits him for refusing
to put kimself inr the way of forswearing himgelf.
The Judge only enforces the law as it stands,
The Juryman, notwithstanding, is morally right,
and the Judge wreng. The law aathorizing
such a procedure, 1s immoral and odious.

As to authority on this point of unanrmity,
Blackstone dismisses it witls the remark, that it 19
peculiar to our-Judicature, and that in the Gothie
Original it was not requited.* This does not
seem as if he were partial to it. Lord Hale de-
clares, « That the unanimous suffrage and opiniow
of twelve men carries with it a much greater
weight and preponderance to discover the trath of
a fact than-any other trial whatsoever.” Granted,
if there is & real unanimity. But on every case
at all doubtful, there is probably only an apparent
and- compulsive one. In such cases, it is far frone

% Professor Christian remarks on this passage (3 Black.
Com. 376.) *° The unznimity of twelve men, so repugnant
to all experience of humun conduct, passions, and under-

standings, could Hardly in' any age have beéen introduced by’
» deliberate act of the Legislatare.’*
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gertain, that the verdict is the opinion even of the
majority. It may be, and I believe often has
Leen, that of one obstinate man against.the other.
eleven, who has got the ‘better of his fellows, not
by reason’ but by perseverance.

The most recent, however, as well as the most
respectable direct authority in favour of the una-
nimity of Juries, is the opinion of the late Lord
Ashburton, as cited 'with approbation by Lord
Stanhope, in his < Rights of Juries defended,”
p. 94. The passage 15 as tollows 1

¢ We should also remember, that it.is not ne-
cessary for the Judges in a court of law to be
unapimous, but that a Jury must. "This is per-
haps one. of the most excellent parts of that ad-
mirable: fustitution. A great lawyer, whom .I
can never think of without veneration, nor men-
tion without respect, made an observation on the
law rg(iuiring unanimity in Juries, which was the
result.of great wisdom, experience, and attention,
He said be had frequently observed from the coun-
tenance of a J ury, - that the major part of them
were, _i;'arried. away by a sudden impulse, as 1t
were, from something that was said by the wit-
nesses or counsel ; and that sometimes that im.
pressicn was a wrong one.. But that he had
observed cne or more sensible men among the
Jury, as it was likely there would be out of such
a number, who were not carried away by such
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wiong impression ; and that afterwards a right
verdict was brought in: which proved,* that as
the majority of the Jury could not bring in a ver-
dict without the concurrence of the rest, the more
sensible men had by argument btought over the
others to their opinion. This therefore was the
good effect that resulted from the uwnanimity
that the law requires.”

To examine this:

Certairly nothing is more common than for
wrong impressions to be prodaced in the minds of
individuals composing a'deliberative assembly of
any kind, whether legislative or judicial. It hap-
pens not only with the twelve men of a petiy
jury, bat with the larger number of @ grand one,
and with every popular assembly whdtever, from
the homage of a Manor Court to the two Hotses
of Parliament, If unanimity is necessary to cure
this i ove case, it must be sein all. The disease
and the patients are alike, and so must be the re.
medy, which will conduict us in the last case to
the unanimity of a Polish diet.+ We know how
that succeeded.

-

% A strange ivaccuracy from so accurate a logician ! Allow
the vague inference of their opinions fromn their countenances
to be true at a certain point of the trial, still nething praves
they were not corrected afterwards in the course of it by
other merus than those he supposes.

t It was the privilege of every individual member of the

B
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‘But admitting the discovery of oneor two wise
men by their faces among their blockheadly col-
leagues, and also that the blockheads join the wise
men afterwards in a right verdict, what does 1his
prove ? Only that it would be wrong to take the
opinion of the Jury in the middle of the trial;
for by the supposition they had corrected them-
selves before the verdict. 'I'te means by which
they did this, Lord Ashburton could only conjec-
ture, and on'no very solid ground. 1 contend it
on the contrary to be a fairer and more probable
guess than his, tnat they were corrected by the
means provided by law for that purpose during
the trial : by the arguments of counsel interested
to remove such wrong impressions, by the sum-
ming up of the evidence, and by the Judge’s
opinion on the whole of the case.

. On theother hand, I cannot but believe, that in
the course of his practice Lord Ashburton must
have scen many instances of bad verdicts wrung

oL iy

diet of Poland to stop its proceedings at pleasure, simply by
rising and pronouncing the word *¢ Veto.” This was the
chief cause that none of the civilized nations in Eurvope was
g0 ill gaverned ; none had a code of laws so imperfect, or so
il administered. The nobility, who were the legislators,
were divided into factions, each ruled by a fareign power,
whose interest it was to prevent all amelioration. Where
persuasion failed, the sabre was commonly threatened or
used to the minority.
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ftom the majdrity of a Jury; prebably by the
obstinacy of one or two. This happens particus
larly so as to produce 2cquittals against the tlear-
est. evidence in prosecutions for those pecula-
tiohs of public or. private property, where. the
shame 13 lessened by the numibers engaged in
similar transactiohs; such as thnse for the em-
bezzlement of tuc king's. stores; when the- trials
are in the neighbowrhood -of their places of de-
posit. . But it may and 'does Kappen, in. other
cases, .from partiality or interest on either side;
and requiring only deafness to reason and per-
suasiony with a competent strength of nerves
arid a good knack at fasting, a Juror so quahﬁed
is sure of carrying the verdict. |

But granting that the supposed sensible mino-
rity is exclusively; and without other assistance,
to operate the conversion of the thick-headed ma-+
jority, does the required unanimity forward this
desirable end ? . I trow not, unless it be sup-
posed not more difiicalt to persuade ten than any
other less number. The sages may have suc-
ceeded with eight or nine, and yet all their sense
and logic may be thrown away on the tenth, who
may laugh at thew drguments, and compel them
to his verdict by starvation. This'is too danger-
ous a power t¢ be trusted o any individual, espes
cially when a sort of claundestineness attends its

exercise, which in a great degree relieves him
B2
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from the. dréad of public reprobation. None
can accuse him but kis fellows, who cannet be-
tray' his ill conduct without confessing their ownt
weakness. '1here may have been many such
cases as described by Lord Ashburton; but his
inference, that the right verdicts were produced
by the required unanimity, 18 draws froin an €x-
cess of hypothetical refinement; to which his
acately . discrimmating’ mind was sometimes
prone, but which, in thiginstance at least, out-
rens common nature and. common gsense.  Be-
sides, ‘the persuasions of goed reason and sound
argument, as they are supposed to have prevailed
with: the whole,: must have prevailed with the
greater part ; and thus, rejecting the unanimity,
the verdict of the majority. would have been the
same with the mght and unammous one, without
risking its defeat, by the dulness, passion, or inte-
rested motives of the mimonity, . .
Here, or perhaps before this, I may be eneoun-
tered by & warm invective against innovation, a
panegyric on the wisdom of our ancestors, Nolu.
amus leges Anghae mutart, with other pithy sens
tences, serving againsi ali change as well for the
better as the worse, Now, (though I claim a fair
hearing for any proposal to expel blasphemy
and perjury from the seat of justice, it such
proposal had never before been utiered by the
mouth or concerved by the brain of man), yet if I
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gan shew that even the number ‘was originally
uncertain, that the unanimity contended for was
anciantly not required ; that when the Jury were
pot unanimons, it was often at the discretion of
the judge either to increase their number till he
found twelve agrecing, or more simply, snd 1
conceive more wisely, to receive the verdict ex
major: parte juratorum ; 1 trust I shall bave an-
swered all such declamation, for 1 cannot digmiy
it with the name of argument. For proof I re-
quest the reader’s attention to the following au-
thorities on the subject, as chiefly collected m
Reeves's History of the English Law. -

““ I say then, first, with respect to the number,
an assise, i. e. & recognition of right in the na-
ture of a verdict, could not be taken by less than
seven, though it might, for particelars reasons, be
taken by more than twelve,”’~Bracton, as quoted
by Reeves, V. 1, P, 326.

“ In some special cases the jury may be less
than twelve; and in some mus¢ or may be more.
1. They may be less. Thus it may be in Wales,
under the provision of the 34th and 35th
Henry VIIL. which allows of sir; so also 1t is
In some special cases in England; as six or eight
i inquiry of damages on default, and in inquiry
of waste ; though this latter has been guestioned
and even denied, Further, there is in Glan-
vil a writ for a Jury of eight to inquire into the
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age, where infancy is alleged. 2. Instances in
which  the law allows:.or reqliires more than
twelve, ‘are attaint, in which there must be twen.-
ty-four ; the great assize;in' which there must be
gixteen; the rgrand Jury' for indictments, : cons
sisting of some.number between twelve and twen-
ty-three'; and writ of inquiry of waste, in'which
thirteery bave been: allowed.”+~FHarpgrave and
Butler's edition! of Coke on Littleton. Note 974,
on 155, a.* o
- v If there was a difference of opinion among
them, the Court might order the assize to be
afforced, i. e; that others should be added to the
majority equal to the number of dissenting
voices, If they happened to agree, their verdict
was guod, and the dissenting Jurors were to be
amerced. '—Reeves, H. E. 1.. V. 1. P, 330.

s« Jnu civil cases, Ileta lays it down for law,
that when there was.a difference of opinion

among the Jurors, it was at the election of the

Judge either to afforce the assize, by adding

others till- twelve were found .unanimons, or td

compel the assize to agree among themseives, by
directing the sheriff to keep themn without meat
or drink tilk they all’ agreed in their verdict.
Another metnod was, to enter the verdict of the
greater and lesser part of the Jurors, and then the

| e

el —

!
# See also the farther authorities then referred io,
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verdict was taken ex dicte majoris partis jurato-
rum. —Reeves, 1. I L. V. 2. P. 267.

‘« We have seen: the method which had got
into practice, in the time of Edward 1. of com-
pelling a Jury to agree in their verdict. This au.
thority over Jurors seems to have been exercised
by judges with very little scruple. Some in.
stances of the treatment experienced by Jurors in
this reign, (Edward I11.) will shew the notions
entertained by our ancestors concerning this
proceeding. In the eighth year of the king, in
a writ of mort d’ancestor, a Juror, who had de-
layed his companions for a day and a night, and
this, as the book says, without any good reason,
was committed to the Fleet, and was afterwards
let to mainprise till the Court were advised what
step to take with him. In the third year, when,
in an action of trespass, one of the Jurors would
not agree, the judge took the verdict of the ele-
ven, and committed the twelfth to prison, The
same was done in ‘the twenty.third year, But
the taking a verdict ex diclo majoris partis ju-
ratorum,’”’ though conformable to the old practice,
began to go out of nse toward the latter part of
this reign ; for, in the fortieth year, when eleven
gave their verdict without consent of the twelfth,
theéy were fined by the justices.”

““ In the next year, this point was debated and
finally settled, In an assize, all the Jurors were
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agreed exoept one, who could not be brought to
concur with them ; they were therefore remand.
ed; and remained all that day and the next with-
out eatmg or dnnkmg, then being asked by the
wstwes, 34 they were agreed ! the dissentient an-
Bwn*ed, “« No;” and that he would first die in -
pmson: ‘upen which the JllEtILESTt(JOk the verdict
of the ¢eleven, and committed the single Juror to
prison. -But when judgment was prayed in the
C. B. ‘on thig verdict, the judges were unanie
mmlsly of opinion, that a verdict from eleven
jurors was no verdict at all: and when it wag
urged that former jadges had taken verdicts or
eléven, both in assises and trespass; and particu.
lazly one was mentioned, taken in the twentieth
year of the king, Tlmrpe*", one of the justioes
said, it was not an ‘example for them to follow,
for that judge had been greatly censured for it.
And it was said by the Bench, that the justices
ought to have carried the Jurors about with them
in carts, till they were agreed. Thus it was set.
tled at the close of the reien, that the Jurors
must be unanimous in their verdict, and. the jus-
twes were to put them under restrairt, if ne-

-l ey
- g

-----—w .‘_ﬂm'_’

* 1 am not certain whetfier this was the respectable chief
justice’ of the same name who was hanged in this reign for
corruption iy his office,
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cessary to produce unanimity.’-—Reev~s, H.E, L.
V. 3. P. 105.

We see, therefore, that this salutary power of
taking the verdict of the mayority of a Jury re.
mained till near the end of the reign of Edward
the Third. Then, unfortunately, and in the
teeth of both precedent and reason, the judges
sgreed that a verdict of less than twelve, was no
verdict at ali ; and prescribed shaking the Jurore
together in a cart, as a specific to cure differences
of opinion. Haunger, cold, and discomfort, were
held forth as the ultime rationes adapted to their
capacities, and ever since they have been unanie
mous at their per:d, |

We may now compare the present mode of
trial by Jury with the axioms we sct out with.

It appears the unanimity required, is in ope
position to the firsi, because it prevents the
speedy administration of justice, by frequently
causing unnecessary delay in long and vain en-
deavours to overcome unreasonable or interested
obstinacy ; and still more, by introducing a mo-
dern practice manifestly illegal and injurious to
the suitors, that of discharging a jury who can.
not agree, and deferring the trial to a future oc.
casion. It also incurs the danger of a small mi.
nority, even of one, dictating the verdict.. I% in-
troduces zestraint and suffering for a purpose on
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which they should never be employed to influ-
ence a judicial opinion, |

It is inconsistent with the second axiom, be-
cause it requires the existence of the high motal
improbability, that in cases of dn(ﬁ(,ulty, twelve
men should be fairly and bong fide unanimous in
their decision; and with the third, because it
tends to place jurymen in the dilemma there
stated, .
I appeal to our leglslattnre, unfettered as they
are with the Juryman’s oath, to the judges,and to
the other magistrates, whether a compulsive una-
nimity in their decisions would not be a most
oppressive and intolerable burden; whether it
would not palsy their deliberations, frustrate their
endeavours for the public good, and essentially
impede the administration of justice. Jurors are
men .of like passions and feelings with them-
selves ; not perhaps so well instructed, and there-
fore less likely to weigh accurately the opposite
reasous in a doubtful case, and to be unanimous
in favour of o small preponderance. Let them
remember, that on points of law, as well as of
fact, the highest authorities sometimes disagree¥.

W—m—*ﬂ-ﬂm

& It is said, the opivion of twelve Jurors is the test of
truth; and if they do not all agree, the Vest fails. Answer,
-—The opinion of the twelve Judges is the test of law, yet
they frequently differ. The law, notwithstanding, is set.
tled by that of the majority,
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Let them relieve the juror from the necessity of
compounding with his conscience for a forced as-
sent to a verdict he disapproves, and no longer
compel him to * risk the laying perjury on his
soul,” in the discharge-of; a publi¢ duty, which,
by its nature, of all ‘othébs, stiouid be the farthess

removed from & crime so offensive and odious.

| '
* [}
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FROM TIIE TIMES NEWSPAPER OF FEBRUARY
131‘3, 1812,

To the Right Hon. Lord Ellenborough.

My Lorp,

 THE subject on which I am about to address
your Lordship, being intimately connected with
the administration of justice, I should incur the .
greater risk of offending your Lordship by ex-
pressing than by with-holding any apology ; but,
that 1 may not intrude unnecessarily on yaur
Lordship’s time, presuming that your Lordship
may peruse this letter, 1 introduce the subject of
1t without farther preface,~The Necessity of
Unanimity in 2 Jury to the Delivery of a Ver
dict.

The remarks which I am about t¢ make,. are
not the result of a transient feeling, or of a su.
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perficial observation, but of very many opper
tunities which have occurred;. in which I have
witnessed the uneasiness of others, 2nd have been
myself a participant. To say that 1 have ever
knowr a Juror consent to a verdict by which he
felt that he violated his oath, would be saying ‘far
too much; but, on the other hand, not to say
shat | have known a Juror defer to what he con«
ceives miay be, and hopes is & better cenception -
of the evidence than his own, would be to say
gon hittle: norneed I add, that as mea’s minds are
differently constituted, this circumstance operates
differently on their after reflections; and, in some
cases, places them in situations which were never
contemplated by those who promulgated the du-
ties of jurers in delivering a verdict. I had =x
friend (he is now no more) who, on a similar ac-
casion, cousented to a verdict approved by eleven
others, to avoid pertinaciousnessz; but so cor-
vinced was he that he had been accessary to the.
mjury of the person against whom the verdict
was given, that he sent him the amount of the
loss sustained thereby *. 1 am not about to con-

* The name of this conscientious Juror was Juseph Pzice,
Iisq. The Judge who tried the cause was the late L.ord
Manusfield.

This recompence might be made in a civil cace, and by
an opulent man ; though upon him it was a great hardship,
But in penal cases, where not only property, but }:hamcter,
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tend; nor will any body contend in. the abstract,
allaé‘ilris was his.duty ¢ butieuch waw his feeling ;
and such may be the feelings of many who can.
not gratify them, without neglecting a higher
duty. - I mention the circumstance only to con-
firm what 1 have just observed, that jurors are
often placed in situations that were never cons
templated, and to which, if possible to be pre.
vented, 1 humbly contend they ought not to be
exposed. * -

It is not necesse.rv on this occasion, nor would
it be on any, to draw your Lordship’s attention
to what has been the original constitution of a
Jury ; whether a greater number should be sworn,
and a given number be necessary to find a ver-
dict, or whether a mere majority of the present
number, or of a greater number. After I should
have referred to all that I have read, and com-
municated all 1 have ever thought on the sub-
ject, 1 should have occupied just as much of
your Lordship’s time as would be necessary to
read 1t, without having added a jot or tittle to
what your Lordship knows ; but, on the con.
trary, have left an ncalculably greater portion
of knowledge altogether unreferrred to.

liberty, and life, are at stake, who can compensate the suf-
ferere Indeed, it may be questioned, whether, even by such
compensation, the Juror entirely discharges his conscience.
His oath ailows no such alternative.
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~‘Having had the honour to serve as a Juror
for many years, T cannot fail to have heard from
the learning, the brilliance, and the wisdom of the
bar and the bench many very wholesome admo-
nitions ;- and that I may prove I have not heard
them all in vain, I will endeavour to act at this
time in conformity with a very recent one from
your Lordship. * I think no time employed in
a canse too long, if it be confined to the cause
only.” Impressed with the respect that is due to
this remark, I leave this ¢ cause,” which is one of
very serious importance to men wishing to dis-
charge their duty as they ought, to that degree of
consideration to which your Lordsiips shall think
1t entitled.

I cannot be mistaken with respect to my own
feelings on this subject; and though I have not
previously consulted my brethren, I am fully
convinced that their sentiments and wishes con-
cur very much with my own; that we could by
-some means be released from the necessity of una-
nimous concurrence in a verdict before it can be
recetved. In addressing myself to your Lord-
ship, I am forbidden by every consideration of
respect to adopt any terms that may have even
the appearance of approaching your Lordship
with adulation ; but in rveferring these general
suggestions to the possible attention of the jus-
tice, the learning, and the dignity which are
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| M general’ as well 4 the presiding chatddteris.
ties of ' ourl- tourts;, thare -oae beo no doubt of
their I:m‘mg veceived' with cond‘mﬂmon and
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I hg\ré 't'he honour to subacnbe myse]f;
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- The clicumstance of 4/ Jary hawng bém shut
#p, as it is termed,: for' twenty-six hours, -and
being then unable to firid a verdict fbunded on:
chenimity, wilk perhaps be conmdemdrab no mean

ll'lustrauon of the above remaxjksn
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