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(6) &i ante domus illa a comite, barone, wel aliis fundata fuerit.)
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27 E. 3. contr®

. - - . a . 1]. » .
Having provided remedy when the king was founder, now this colate 3

act provideth when a fubjeét 1s founder.

(7) Tenementusns fic alicnatum.] 'Thele words couple all that hath

heene fail before to this branch.

(8) Collatum fuerit in liberam eleemofinam.] So as of neceffity the
Jands and tencments within the purview of this act muil be given
in frankalmoigne, for {fo be the words of the writ frammed and
tormed by this act, '

Fleta treating hereof, {aith, Ala e canfa cum res detir in elee-
e, e alienetur, in quo cafu provifum fuit quod brewe de Ingreli
od recuierandum bujufinodi tenenientum alienatum in dominico.  Vide
capit’ bichaetrie, Vet” Magna Charta 161. _ N

(9) Falcat, Sc. breve ad recuperandum.}]  'This branch laith,
haboat breve s but what if the alienation be of {fuch a tenement or
hereditament, as there leth no writ of coxira formam colilationis 2
As for example, 1f an advowfon be aliened contra formam cotla-
tisnis, the founder fhall prefent, becaufe he can have no writ; for
when a right is given, the law with 1t will give a2 remedy, fo as
this alt 1s to be underfiood, that his remedy fiall be by wrii, where
a writ doth lye.

After a recovery had by force of this writ againft the abbot,
there muft be a foire fac’ (as hath been faid) againit the tenant
of the land, who 1s not concluded by any triall, &c. had againit the
abbot, &c.

Vide 32 L. 3. tit. Breve 2g1. for the form of this writ.

The heir {thall have tals writ for an alienation in the time of

his ancettor, for the right of altion once veiled 11 twe anceitor can-
not dye,

This writ alfo lieth again{t the fucceflor for an alienation made
bv the predeceflor, notwithftanding thele words 1n the wiit, fra-
dictas abbas 3 or the heir may have un action agunit the fuccefior.

* This action of contra formam coliutionis conlifietn onely in pri-
vity for none but oncly for the ronnder, or donor, or his heire, and
not for any ftranger.

(10) Eodem modo de tenemento dato pro cantaria fuffinendd, wel
Liminar: in aliqua ecclefia, feu capella, wcl alia eleemofina yufiiizenda,

Sitenementum  fie datum fzz'f'e;zfmr.] Llecomcfina > fec the fir{t part of

the Inititures, {e&. 133, &c. et le Cwilumier de Norm. cap. 3z.
Tennre per orn0/ne, €t le lattin comd’ fur ceo.

T'his 1s a claufe of reference, esdewz mede, €5¢c.  But this claufe
extendeth not to the lands or tenements parcell of the fuundation
of tae abbey, or priory; for the former branches of this act had
made fufficient provifion for them

But this claufe extendeth to lands or tenements given to any
ecclf:ﬁaﬂitall perfon, that is, either religious, as aboots, priors, &c.
or fecular, as parfons of churches, deans, &c. for the finding of a
chauntery pricft, or of a lisht, or any other charitable or almf-
deeds, or when g chauntery is incorporated, and lands given for
awicnance of the {ame.

And this branch being generall, wiz. De tenemcnto acato pro can-
‘aria, Je, the fame extendeth afwell to bithops, and all other fe-
;"2}:}1?,921?22 or ecclefiafticall, as rcligious, ;?Ollgfiiijg_ of g?f ;{ble
s ggregate of many : and {o vote the dive ity between

and the former branch, and the {feverall reafons of the
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By thefe words [eedem modo] iF lands were given to an abhg,
pro c*mf:a?r;'aﬁ{ Penenda, aut Jvo ;)z?ﬁn: parperunt, Or other fuch fcr‘.-'ic;
Ver. oo, in certain ; and the abhot aliened with confent of the covent, vee
Chart. 107, the coutra formam collationis did lye againft the abbor upon thig
S-e e ficft part branch, by reference to the {ormer branch.
of the drisates, (11) Et /i jorte tencincita fic data, pro cantaria, luminari, pafin *
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ch. plein to Gre divine {ervice, or to Ainde a light 1n fuch a chu <,
&c. or to diftritute certain bread and beer every day, week, or
n.oneth to poor peonle, &¢.

(12) Tenementa fic data, &c.] This branch extendeth nottoz
o1ft wn tail, for the donor fhall not have a cefiavit within this fatute.

It is holden, that this branch concerning the ceflavit, extendeth
not to lands or tenements given by the founder upon the fouida-
tion of the houfe; albeit, as it appearcth by the faid charter of
H. 1. the lands were generally given, not onely for celebration of
divine {ervice in the church, &c. but for {uftentation of poor peo-
ple, or other almes deeds, which are zlfo adjudged 1n law divine
iervice.

And this claufe, that giveth the ceflavit, referreth onely to the
laft branch concerning chauntries, lights, and other particular
almes deeds, and not to the former braanch concerning the founda-
tions and dotations in lilera eleomsfing in oenerall ; for this branch
extendeth not at all to lands given in frce almoigne, as the i
and f{econd clavfes did, for in free almoigne no certain fervice is
to he dove, and thercfore for them no ceflavit can lye, butlyeth
onely where particular divine fervices are mentioned. ‘

Note here the excellent judgemerit of the makers of thisat
fcr they, for alicnation of lands given in free almoigne, that s,
for celebratien of divine {ervices, &c. incertain, gave a @lis
Sorimain collationis, but gave no ceflavit for ceffer, becaufe no ccl-
favit could lye for divine fervice incertain; but for divine fervice
certain, both a countra formam cellation's, and a ceflavit rciptétl‘fﬁ‘i}’
by this aét doth lye, afwell as an avowry for the {fame at the com
mon law. .

(13) Competar altio denateri, aut ejus hared:.]
heir thall vpon this branch have a cefawvit pro p
the cefier done in the life of his anceftor, but fo fhall n
of the lord in a ceflavit upon the ftatute of Gloceft’: and the 1¢?
fon of the diverfity 1s, {or that in a ceflavit brought upon t];ls
branch e pajfn fauperuiz, no tender of the arrcrages {Lall be by tiC
terant to the demandant, becaufe they belong to the poor, &
never belonged to the demandant or his anceitor; but the rent
and fervice upon the flatute of (Gloc’ belonged 10 the 101"1;0
whom the tender was to be made, bur his heir 1s out of th }iar
tute, becaule the tender of the arrerages in che life of the anceltd
belonged not to him. . )

: : o this branc

(14) Sicur flatutvn eft in flatuto Gloc ] Although )
hath a refcrence to the flatute of Gloc?, yet itisto be under{ L::g
to extend to fuch claufes of that aét, as may ftand with lf’_ﬁ‘lf -
law and ccnveniencie, as you perceive by an example PO
membred, ¢z fc de Sirnilibus,

3 CAPI
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ot the hetr
he rea-
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E marcfeallts donini regis (1)

de fusda camerariis (2 ), cuflo-
dibus hofitorum in itinere juflic’y et
j‘,,l,r-;;:':;szb:rs EJ!'*'?(?HZ par{antz&.m‘ coras
Lyt apud Pl qui officiion illud
hateant de feodo (3 )y €f qui plus exi-
runt ratisie feodt fur quam exigere
confusverunt, fecundumn guod innlte que-
uistur fuper €os quz flatut’ cur’ a
unlts tempore vidorunt ef forunt, da-
miys rex inquiri fecity quem flat’
pradicl’ miniflri de feodo habere con-
facverunt temporibus relrealiisy et per
mnquifitionem (4) flatuit ¢t preecepit,
g.isd rinarefeallus de feodo qui de nosvo
cxtgit palefridum (§) de comitibus,
barontbus, ¢t aliis per partem baronie
tenent’y quando homagium fecerint, et
nihilo:ninus ad malitian corum alinm
palefridm, et de quibufdam (de qui-
bus  palefridum habere nin  deduit)
palefiidum de nova exigunt, ordinav:t
qusd praditlus marefcallus de quolibet
comie ¢t bavone (integram baroniam
(7) teneite) de usno palefride fit con-
tentus (0}, wel de precio quale anti-
giutus - percipere  confucvit (8), ita
qued i ad homagiumy qued fecit, pale-
Jridum wel precium in forma prec-
d:ila ceperity ad malitiam Suam iihil
capial g

£t fi forté ad homagium nibil ce-

perity ad malition fuum capiat. De .

avbatibus et priorihus tntegram baro-
nam Yenentibusy cum bhonagium aut
ﬁr!f{zfm'mz pro baronus fuis fecerint,
“if-at palefridum vel preciumy ut prae-
di crinm cﬂ "

Ly 1clern de archiepifcopis, et epif-
CPs oblervand off, "De bis antem
91 f/i bartem boronsce tenenty, five fint
N < ofty five Jeculares, capiat fecund’
J?'m Hem partis baronie, quam tenent
9 De religiofis tenent’ in liberam

eleemgﬁnam

Weftin. fecond.
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XLII.

CONCERNIN'G the king’s mar-

thiis of fee, chamberiains, por-
ters 1n the circuit of juftices and
{erjeants bearing vierge betore juf-
tices at Weltminlter, waich have the
fame cffice in fee, and that alk more
by reafon of their fee than they have
ufed to atk, whercupen miany do com-
plain on them, that have known and
lcen the order of the court of long
time ; our lord the kine hath caufed
to be enquired by an inquelt what
the {aid officers ot fee have ufed to
have in times palied, and hath or-
daiined and commanded, that a mar-
fhal of fee, which of new alketh a
palfray of earls, barons, and other
holding by a part of a barony when
they have done homage, and never-
thelefs another palfray when they are
made knights, and of fome that ought
not to give any, aik a pslfray: it is
i like manncr ordained, that the faid
mar{hal of every earl and baron,
holding by an entire barony, {anll be
contented with one palfray, or with
the price of it, fuch as he hath ufed
to have of old; fo that if he took a
palfray, or the price of one, at the
doing of his homage in form afore-
faid, he fhall take nothing when he
is made knight;

And if he tock nothing at the doing
of his homage, when he is made
knight he fhall take. Of ahbots and
priors holding an whole barony, when
they do homage or fealty for their
baronies, he {hali take one palfray, or
the price, as aforz is fard.

And this fhall alfo be obferved
amongft archbithops and bifhops.
Of fuch as hold but a part of a ba-
rony, whether they be religious or
fecular, he {hall take according 'to
the _porticn of the part of the barony

3F 2 that
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elecmofinam, et non per baroniam, wel

partem baronia, nibil de cztero exigat
marefcallus.

Ft concefit dominus rexy quod per
Foo flatuiim non preccludatur maref-
colins funs de feodo in plus petendo, fi
fipafierum oftendere poterity quod jus
huhear plus petendr (10)

Cooneraris domini regis babeant de

copicy albbatibusy prioribus,
[ 452 7 et alizs perfonis ecclefiafticts,
comit’y bavew’, ini:
baroniam tencnt’s rationabilem fidem
cuin homagium aut  fidelitatem  pio
basoniis fuis feeevint. Lt i per
pariem barenicc teneant, capiant ra-
iisnabilem finem fecundum  portionem
isfos contingentem.  dlit vero abbates,
priores, religiofty et [eculares non te-
weaies per bavonianiy vel partem ba-
o, noit diftringantur ad finem fa-
ciend’ (12)y fecundum quod de tenen-
tihas per baroniam vel partem baronice
dicinm coft, fed fit camerarius de [u-
periore indumento contentus, wvel de
precio indumenti: quod plus honefte
distum ¢ff pro rveligiofis quam fecula-
ribusy quia honeflius efl, quod religiofs
faciant pro [fuperiori indumentos quam
LN AL

ctera de archicpifcopis (11), epif-
b

WW. 1. cap. 40.

Wellm. {fecond.

- Cap. 43,

that they hold. Of religious men
that hold in free alms; and not by a

barony, nor part of a barony, the

marthzl from henceforth fhall demand

nothing.

And our lord the king hath grant-
ed, that by this ftatute a marthal of
fee f{hall not be barred hereafter to
demand more, if he can fhew that hé
hath right unto more.

The king’s chamberlains from

henceforth fhall have of archbifhops,

bifhops, abbots, priors, and other
perfons {piritual, of earls and barons
holding an entire barony, a reafonable
fine when they do their homage or
fealty ; and if they hold by a part of
a barony, they fhall take - reafonable
fine according to the portion to them
belonging.  Other abbots, priors,
and other perfons {fpiritual and tem-
poral, that hold no entire barony, nor
part of a barony, fhall not be dif-
trained to make fine, as it is faid by
them that hold by a barony, or pat
of a barony, but the chamberlain {hall
be contented with his upper garment,
or with the price thereof; which is
done in favour of perfons religious

“more than of lay perfons; for, it 18

more convenient that religious men
thould fine for their upper garment
than to be {tripped.

The mifchief before this ffatute was, that not onely the marfhall

and the chamberlein of the kings houfe, but { ome_inferionr officers

as the porters,

or door-keepers of the juftices in eyre; and like-

wile the bearer of rods or fraves before the juftices at W eftminfter,
did extort of the fubjeét exceflive fees, more then was due to them:

whereupon many

that of long time had known the
and other the faid courts, did greatly complain;

lk ings courly
for remedy where-

of this a& was made; the particular mifchiefs fhall be fpecified 1

their due places.

The ftatute of W. 1. had provided again{’c

the extortion by

{erjeants, cryers, and marfhals of juftices 1n eyre, and of other jul

Brit. fo. 1. b.
1. partof theln-
flirutes, fect.
cap. Grand Ser-
geanty.

Fleta, li. 2. c. 3,
4y 5+ Libs 10,

{hall of the kings houle.

le marefelial de nofire boftele teigne noftre liew deins la wviergt ﬂ'z‘i ?ifwc
boftle, &c., - The fteward of the kings houfe and this marfhall
a court of juflice, as-elfewhere we have fhewed.

fo. 68, &c. Lib. 6, fo. 20, 21, Lib. 7. fo.17. Fleta, li, 24 €. 0.

ticess now this aét provideth againft the officers following:
(1) De marefchallis domini regis. }

This 1s intended of the mar

Of this oflicer Britton faith thus, £ j;ff

(3) D



Cap. 42. Weftm. fecond. | 262

(2) De camerariis. ) This -:Is al{o _intended of _the chamberleir} of
the kings houfe. "The L. chamberlein of the kings houthold 1s a
great officer of the kings houfe, {o called _becaufe his oflice doth
principally concern the chambers, that 1s, matters above the .
{tairs: of his office, Fleta writeth thus, Camerarius awtem, et fub- ‘Fleta, ubi fupra,
minifEri camer® & Jurifdiétione fen’, et mar’ ex.ef;;zpfi ﬁ"” ; f‘ve{mi OIINIES
ga rderobarit, ut in qui bufdam ; non et fxz‘m‘d;z‘ e jm:ya’zc.‘?fa fer® ad
odica d.lida camerariorum, wel garderobariorum audienda, wel ter-
minanda, co quod ex confuetudine hofpilii junt exempti, dum tanmen Hli
de g:az'&fz.r exigi contigeril cur’ coram fene/ch’, cameris regrs el yegines,
ac gzzrzferaﬁaf alfidus fint intendentes; fed coram ipfrs thefanr’ et ca-
merar’ audiantur querimonice de bupufmedi miniflris et Jubditis fuis, ef
terﬂzfmé:mz‘zzr, prr%fzz‘g z‘mmrz_der'ifa J".{:’gf.i' ad _;i*fézr:fm alez a’:;ﬁfemra;
ita quod de _ﬁ::z'én:, et amerciament’ ex buju/mod: placitis pm-vﬁzzf'e;zfz'h:s
nibil regi depereat. Debet eninz camerarius decenter difponcre pro lelfo
regis, et ut Camere tapetis, et banqueriis ornentur, et quod ignes fuffi-
cignter flant in caminis, et providere ne ullus defeltus inwveniatur qua-
tenus officium fuunme contigerit. Obferve here, what anciently be-
longed to the office of the chamberlein of the kings houthold.

(3) De feodo.] Thefe words are not onely meant of them that ;N ; Cai;_- 30-
have a fee-fimple in thelr offices, but {fuch as have any fixed efltate, t;: n:;iaﬂﬁ?ptg
cither in tail or for life, and {o are thefe words intended. through- towards the end.
out this aét; and the office of the chamberlain of the houthold [4_63 1
was never granted in fee: and fome do hold, that the {enfe of thele
words [z feodo) are fuch officers as have fees due, and belonging
to them. |

(4) Per inquifitionem.> Obferve here, that before the king, the
lords and commons made this law, the king did inquire by oath of
a jury fworne cf the truth and certainty of the fees hereafter in
this a& fet downe. ‘

(5) Quod marefchallus de feodo qui de novo exigit palefridum, &c.]

Before this a& the marfhall of the kings heufe claimed and did

take for his fee of every earle, baron, and of others holding by

part of a barony, when they did their homage, his palfrey; and
notwithftanding, when they were made knights, did challenge and \
take another palfrey; wherein he did wrong in two refpects:

1. That in that cafe he= rooke two palfreyés where hee ought to
take but one.

2. That he tooke one of them, that held by part of a barony,
both which are remedied by this aét.

(6) Preediitus marefchallus de quolibet comite et barome iutzgram
baroniam tengnte de uno palfrido fit contentus, &c.] 8o as by this a&§
he ought to have but one palfrey, both at his doing of homage,
and at his making of knight. o

(7) Per ffztegf‘ﬂm‘ 55;1*5;:5{2;}:,] What a whole'barony' iS, and of Ma‘g,Chart.c.z.
how many knights fees it confifteth, hath been before fhewed, |
Magna Charta, cap. 2. . |

f}nd if one had divers baronies, yet feeing that he was but one
perion, the marfhall fhould have but.one horle, de wno palefrido fit
comtentus : and {o it is of one that is made knight, though he hath
many -knights fees. | | ~ -
nla(}?)ralfgl de Prt?fiﬂ gﬂﬂ&? ﬂ?fz;ff{z.ftﬂ-i,ﬁﬁr‘:;ﬁgre c-g;ﬁe‘vz‘f‘l That we Ex perve:_tuﬁ".

y once for all, the auncient price of the horfe of every Manufcripts

aﬁththOP: bifhop, abbot, prior, earle, or baron holding by an en-
tre barony is x, 1. . | |
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4 H. 4. cap, 23.

culares, capiat fecundums

if he hold by halfe a barony, he fhall pay v.l. which is halfe the

price of the horfe of him, that holdeth by an entire barcuy, and
{0 according

Weftm. fecond. Cap. 4.

Alfo the auncient price of the horfe of one that 1s made knight,

or that doth homage, having no part of a barony, is v, marks,

Sec the ftatute of 4 H. 4. cap. 23.

(0) De biis qui partem baroniee tcnent, five fint religiofs, five fe-
portionem partis baronie.] As for example,

1o rate of the value of the horle, &c<.
But the marfhall thall tzke nothing of religious or ecclefiafticsl}
perfons that hold in liberam eleemofynam, et non per baroniam, nec per

parr en baronia.

(10) Non precludatur marefchalles de feodo in plus petends, f;
in fofferunt offendere poterit quod jus Lalet plus petendi] Here is a
faving for the marfhall of his right of demanding cther fees upon
better proofe made; butat the making of this att 1t appeared by
the fuid inquifition, that no other fees were due to him, then are
here exprefled 3 but note thereis no faving for the chamberlain.

(11) Cemercarii domiri vegis babeant de catera de arcbiepifiofis.]
The kings chamberlaine, that is, the chamberlain of the kings
houthold thall have a reafonable fine, when any ecclefiafticall
or lay perfon, holding by an entire barony, doe his nomage o
fealty, and of them that hLold by part of a barony a reafonable fins
according to the portion which they have.

So as nothing is due to the kings chamberlain when one is made
knight, as it appeareth by the context of this.

(12) Alii werc ablates, priores veligicfi et feculares non tencutes piv
baronian «el partems baronze non diffringantur ad finem faciend'.]
"I'hey which hold not by a barony, nor part of a barony thall yeeld
1o fine to the chamberlain, but the chamberlaine of them fhall have
their upperno!l garment, or the price thereof; and itis more honetl
for the chambuiliin to take the price in that cafe of the eccle-
fiafticall perfon, then of the {ecular, and the 1cafon is there ren-
dred, gquia boncflius eff, qued religicfi jolvant pro juperiori indusintd
GUANL EXGQNLNUT .
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XLIII.

ROHIBEEATUR de catero Fof-

pitulariis et tanplarizs (1), e de
cawteve trabaxt aliquem ;. placitum
coram  co:jevvateribus  privilegiorim
fuorum de atigua vey cujiis cognitio
Jpeciat ad forvm roginm (2): qued fe
Jecei ity primo voflitiant damna periz

gravaia, & verfus dominuin yegem
graviter  puniantur (3). Prohibet

ctiam doninus rex confervatoribus pri-
vilegiorum corundem, ne de catero (ad
inflantiam hoftitulariorum, templayio~
ronity  aut  aliorum  privilegiatorum)
(4) concedant citationes, priufquam ex-

pranaiur

BE it probibited from henceforth
to hofpitallers and templars, that
hercafter they bring no man 1 p]ea‘
before the kcepers of their privileges
for any matter, the know!edge wherc-:
of belongeth to the king's COl}f]fé
which if they do, firft, they ﬂl'{“ yle

damages to the party gmveo,r_ﬂi
be grievoufly punithed unto the Lm]:::
The king ‘alfo prohibiteth t0f“;
keepers of fuch privileges, that rm;1 t
henceforth they grant no 01tat10n1'5 s
the inftance of hofpitallers, tempir

or other perfons privileged, bcforcblé



Cap. 43-

primatur fuper qua re fiers debeat ci-
tatio (5). £t fi widerint bujufmodi

CoNfervaiores, quod petatur citatio de

aigna re, cujus cognitio fpeélat ad

farwm regaum, hujufmodi confervatores
nec citationem jfaciant, nce cogngfcait.
Et i aliter Secerint (6) confervato res
(7), refpondeant parti lofe de damnis,
it nihilominus verfus domznum resem
sraviter puniantur. Bt qira bujuf-
wisdi privilegiati impetrant conferva-
tores, Judpriores, prafentator’s facrif-
tcs, religiofos, qui nihil babent (8)
unde lefis, aut dominoe regs fatisfacere
poffinty qui audacicres fint (Q) ad le-
dend  dignitatem  domini regis (10)
guany corum  fuperiores, quibus per
eoriin icmporalt peena poteft inflig: :
caveant de cetero preelats hujrfmodi
shedicntiariorming, ne permittant obedi-
citiarios fuos affumere fibi jurifdic-
tionemn 1 prajudicium do:ini regis ct
coronee fuee,  Quod fi fecorint, pro
Jucta spfortom refpondeant fui fuperiores,
ac [t de proprio fafie fus conviili

*

effeint (11),
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be expreffed upon what matter the
citation ought 1o be made. And if
the keepers do fee that a civan o i1s
required upon any mateer, tne know-
ledge whercof belongethito the «<ing’s
court, the keepers ihall neither moke
nor knowledre the citation.  And
if the keepers do-otherwile, tizcy thall
yild damages to the party grieve d,
and ncverthelefs thall be ¢ricvoully
punifhed by the king And fo af-
much as fuch perfons privileged,
depute keepers, fub-priors, ¢auiters,
fextons, wiiich be religicus o, and
which have nothing to fansty e
partics grieved, nor the king 3 wnith
e more bold to oftend tne kinx’s
dignity than their luperiors, to who.n
punithment may be aifigned by their
temporalties, Let the prelutes of
fuch obedients therefore beware from
henceforth, that they do not {ulier
their obedients to ufurp any juti-
diction in prejudice of the kmy and
his crown; and ir they do, thew {u-
periors thall be charged for their fu
as much as if they had been couvilt
upon their proper act.

(Regilts 39.)

(1) Probibeatur de ceotero hofpitilariis et templariis.]

The hof- [ 405 ]

pitullers and templars had divers great liberties and priviledeges,
and amongit the rett they held an ecclefiatticall court before a
cnlz:nrflit or i{ome of the clergy whom they termed conferwater pri-
IR0 m /chz:r:m, which judgs having in deed more authorvity then
Wias convenlent, yet did he dayly in refpeét of the height and
greatneile of thefe two orders, and at their inftance and dirc&icn,
m<roach and hold plea of martters determinable by the common
taw, for cus plus licet quain par ¢ff, pl:t.f < ult qitamn licer ; and this was

one great mifchiete.

. another miichief was that this juage likewife at therr initance
In cafes, wherein he had jurifdiétion, would make generall citations,
1'5}1{;:1 f’zi.;:re fzim_.f, and the like, W1ilshoutl exprefling lu}m::1I maticr,
e [zontzt ¢ cltation was made, which alfo was againft iaw, and

1€ grievous vexation of the tubjelt, both which mif-

FN.B.41.a,
20 E. 7. ex-
T Cuie g, 2 E.
g7. 20 k. 4.

20, be

.
.

e

i : .
hicfes, or rather abufes are remedied by this att.

(2)

afirmance of the common law.

Cijus copnitio Spectat ad forum regivm.] "This branch 1s in

9. . | ' _ ‘
w{(/f) ;;-"Emfi S fecerint, primo refiituant damna parti: gravate, ot
WoGominum regem  graviter puniantur,] By this branch the

3F 4

ho!pitaiiers
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hofpitallers and templers are to yeeld damages to the party griev.
cd, and to be grievoufly fined to the king, 1f they draw any pyn
in plea betore the confervator of thetr priviledges of any thiﬁp de-
terminable 1n the kings coarts. i ’

(4) Ad inflantiam beofpit’ templar’ aut al.oru P?‘f-vzfegfmm}_]
Hereby it appeareth thuat thelr juritdiction ext nded reipeetivey,
not oncly to the hofpitallers and templers, but to perfons ; j,].
ledged, or within their priviledges, and for that caute the judge
was termed confervator priviligiorum.

(5) Pirchitet domninus rex confervatoribus, Se. ne de caters, &y,
concedant citation>s privfpuom expronatur fuper qua ve freri aebiar -
tctio.] This brancn is 1v atfirmance of the common law, as £y

LY

Lirwced de foro jn this chapter it hath appeared; and this agreeth with Linwoed,

compelos €ap. 2,

| 4060 ]

who taketh a citation i fure eclefiafiico to be, as the writ in fip

Seculari, for{o it 1s by ham defined.  Biewve idem imporrat quod Jra-

ceprim wel citatio, et in co continetur gravamen, fupcr quo procedit adio
Ipfius agentis jeu profequentis.

(6) £t fi aliter fecerint conferwvatores, &c.] By this branch the
party grieve i thall’ recover his damages alio againit the faid judge,
if he graunt anv citation, or hold any plea of or for any wattr
determinable in the kings court, fo as the party grieved fhall have
double remedy, both againft the hofpitailers ana templers, wd
alfo againft their judge, and the king to have a double fine in re-
ineét of the wrong donc to his crown, und dignity, and the unjufl
vexation of his fubjects.

(7) Cenfeirvarores.] For this word fee hereafier cap. 47.

Alo if the judee did graunt a generall citation without cxprel-
fing the caufe, by colour whercof the party was troubled, he fiouid
yeeld to the party damages, and be grievoully fined to the kg,

(3) Er quia brjufusdl privilegicti impetrant confervaiores, Jib-
Dricrds, ;Jrqu;‘;m?fm‘;:.r, ﬁ:z:.‘rg}?cu, J*;:‘/r'gz'qj&.r, qrl 721bid Z:fmf*e?:f_] Bn‘i_ﬁrf:
this adt there was another mitchief or a2bufe, and that was, that
thefe hofpiallers and templers, to defeat the remedy that was given
to the party gricved againft the judee in the cafes abovelud by
the common law, did conttitute fubpriors, chaunters, {extens, 'and
other religicus men, which had nething 'to {atisfie the party gricv-
cd, nor the king (whereby 1t appearcth that the party grieved In
the cafes abovelaid had remedy by the common law) were more
bold to ofend againft the kings crown and dignity then tieir fu-
periors, &cc. for tais mifchiete, or rather abufe, remedy 18 here
provided.

(9) Qui audacicres fint.] 'The wifdonie of the common law was
¢ver, that men of ability and {uflicient meanes to hive fhould be
catled to offices, and judiciall places for three caufes:

1. Iirft, for that they weull feare to offend ;5 for men that arc
in place of judicatu ¢, and withiout meancs, are, as here 1t ap-
peareth, boldeil to offend. o

2. ‘T'hey to maintaine their countenances are proneft t0 bribe
and extort. _

3. That if they offend, they may be able to {atisfie the par;}’
grieved, ar.d the king his fine: which three canfes doe appeai y
this branch. .

(10) Ad ledendim dignitatem vegis.] Here 1t appeareth that tl}?;
croachment of jurtfdiction by ecclefiaiticall judges contrafy 19

o N A P : eateth by
Kings lawes is crimen laofe dignitatis regis; which app thels
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drfe words, and hereafter it is in this branch faid, iz prajudicium

dontin’ 1egis et coronee fuce.

(11) Luod fi fecerint, pro fallo ipforum refpondeant Jui fuperiores,
ac fi o proprio facio juo convilli effent. ] )
vided for the laft mentioned miichiefe or abufe, w.z. tha: the {u.
periors, that s, thofe that appoint fuch judges (as are not fuilicient
w0 fitishie the party grieved his damages, and the king his fine)
el out of their temporalues fatisfie the {fame according to the

rule Of :r'g/j,rmdfaf _ﬁtpﬁriar.

And by the common law, if the coroner be infufficient, the
whole county, who made election and choyce of him, thall tanguamn
chotor et fuperior anfwer for him, and {fo fhall the officer anfwer for

his depaty.

Fleta, 1i. 6.¢.36.
refpondeat fupe-
rior. 52 H. 1.
Stat. de Seac’
W.2,.c.2.&11.
44 E. 3. 11.

41 Afi, 10.
soE. 1. 3.

390 H. 6. 12a

2 H 6.ca. I1Qe
. 11. fo. 92.
The carle of De~

vonfhires cafe,

Here 1s the remedy pro-

Hil. 14 E. 3. ex pte remem. regis in Scac’ Rot, g. Herlizans cafe. 39 H. 6. 32.

C A P.

E cuftodibus hoftiorum in itine-
ribusy, virgam poriant:bus (1)
coram jufiic’ de banco : ordinatum ef?,
guod de qualibet affifa et jurata qram
cuflidiunty capiant decem denarios tan-
tumy de chivegraphbis nibid. De bis
g recuperant demandas fuas verfis
pleves per defaltam, redditionein, wvel
alis modo per judicium Jine affifay vel
Jurat’sinbid. De bis qui recedant fine
ax per defaltam petentis vel querentis,
wbil capiant,  Et Ji qius recvpera-
verit denandam juam verfus pluies (2 )
p.r nnum breve, ct per re-

[ 467 ] cognitionem affife vel jurat’

| de quatuor denariis fint con-
tentt, Bt foniliter Jt plures in uno
l’)mﬂf nominatl per recognitionem affife
vl jurate recuperavering demandam,
ds: Quatuoy denariis fint contenti. De
his quui Jactunt homuagium in bancoy de
ﬁfp.—:;-;:;;*; ;fzmzw Jmt contenti. De
s ﬁﬁ/_ﬁs, attinélisy juratisy et duells
};f'?'u'-'ﬂ:c? xiod tantam capiant, De
g vocat: funt coram Juftic’ ad fe-
?’f/"'?}f" > vel defendend’ placitumin furim,
fi ?p!i;i!-');jﬂja fra akg;r%’fz fz,:rd inoreffie,
s zc;;;m,m fomx? de qualibet duar/gna
! m caprantur.  De quolibet
Pi Jmaro deliberats 1V, d. tantum ca-
P#(iﬂffﬁ'. .D{f fZ{é‘l[‘&gt c;gjgg; ng _PTC?-
clamata

XL1V.

CONCERNING porters bearing

verge before juitices of the bench
in the circuity 1t s provided, that
of every afiifle and jury that they
kecp they fhul take x.d. only, and
for the bills nothing. Of fuch as
rccover their demands by default,
confefiion, or otherwife by judsement
without atlife and jury, tacy fhall
take nothing. Ot {uch as go with-
out day by default of the demnandant
or plaintift; they fhall take nothine.
And if any recover his demand againft
many by one writ, and by recoge
nizance of affife or jury, they fhall
be content with 1v.d. And likewife
1If many named in one writ do recover
by recognizance of aflifc or jury, they
fhall be content with tv.d. Of {uch
as do homage in the bench, they i{hall
be content with tueir upper garment,
Of great affifes, attaints, juries, and
battle waged, they fhall take xmn.d.
only. Ot {uch as be called before

juftices to fue or to defend their pleas,

they fhall take nothing for their com-
ming in or forth. At the pleas of
the crown, for every dozen xii.d.
only fhall be taken. Of every pri-
foner delivered iv.d. fhall be taken.
Of every onc whofe peace is pro-

claimed



467

clamata fuerit xi.d. tantum capratur.
De inventoribus occiforum, et alizs at-
tachiat® villy iv.d. De decennaris
hominibusy al’y de quatuor bominibus
et propofito ac decenariis nibil capiatur.
De chirographariis pro chirographo
faciendo flatutem ¢fl, quod de quatiuor
Jfelidis fint comtenti (3). De clerices
feribentibus brevia originalia et ju-
dicialia flatutum efly, quod pro uno
brevi de uno denario fint contents, £t
117):mprt domunns rex omnibus ot fin-
grlis jufliciariis fuis in fide et facra-
snento quibus ei tenentur (4)y queod fi
Dujujmodi minifiri contra prad fla-
tutnz 1 aligno avticulo veneriiity et
grerononia ad eos perveneat, packam
ers infligant rationebden. Lt fr ite-
runt deliquey:at majorem peeiain ls
infliganty qua cafligar: merito debeant.
bt fi tertin deliquerinty ot fuper hoc
conviclr Juerint {5}y fi fint nuniflr: de
feora (6)y amittant feodrem fieumny ot f2
alii finty amittant curiam regisy nec
redeant fine ipfius regis [pecialt pree-
cepty ant gratia.

Weltm. fecend.

Cap. 4_4;

claimed xi11.d. only fhall be take,
Of the finders of men {lain, mi
others of a town attached, iv.d, ()
tythingmen nothing fhall be takep,
Of cyrographers, for making a cyro.
grafe, it 1s ordained, that they fhall
be contented with iv.s, OFf cerks
writing writs original and judicidl, it
1s ordained, that for one writ they
fhall take but i.d. And the kin-
chargeth all his juftices, upon their
faith and oath that they owe him, that
it {fuch manner of officers oifend in
any article againft this {ftatute, and
complaint come to them thereof; they
fhall execute on them reafonabie pu.
nifhment ; and 1if they offend the fe-
cond time, they fhall award greater
puntfhment, that they may be duly
corre¢ted: and 1f they oftend the
third" time, and be thereupon con-
victed, if they Dbe officers of the
fee, they fhall leefe their fee; and
if they be other, they fhall void
the king’s court, and fhall not
be received again, without the {pe-
cial grace and licence of the xing
himfelf,

See W, 1. cap. 26, 27. 29. {2 H. 4. c. 8.)

(1) De cuflodibus hoffiorum in itineribus wirgam pertantibus, & ]
'I'his noble and wife king, knowing that extortion was a grievow
burthen to his {ubjeéts, and having provided againit the famc by
many laws, as before hath appeared: in this chapter he fetteth
down 1n particular, as an addition to his former aéts, what fees ui:
porters bearing vicrge before the juftices of the commoi P]f“?
in their circuit, the chirograpliers, and cierks writing WIS
originall or judiciall fhould take, which were the due 1ces bc:
fore this a&; but yet it was thoucht meceflary that the fﬂ{ﬂb
{hould be fet down, and publithed by aét of parnament for thuee
cauies. . i

1. That all the fubjefs of the realm might take noticé;
know in what cafes to give, and in what not.

2. In cafcs where they ought Lo give, what they were to
in certainty, o o e here

3. That the officers or minifters take no more then 1+Sh tfo-
prefcribed, under pretence of cxpedition, or other pretext ™ adcr
ever, nor to take any thing where nothing is du¢ to them, N
the pains hereby inflited.

gl\ﬂ

(g) kit
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(2) 7! Jioquis rocoderaveril demandam fuam werfus plurss, &c.
Wh e there were many tenants or defendants, 4.d. was before
Qe af evrorted  for every temant or defendant upon a re-
cover” ngaipﬂ‘ them, where (th_ey all beine but as one tenant or
derendant) there ought to be given but one 4.d. as it 1s declared
by this act. _ | _

(3) De chiregraphariis pro réaragrﬂz{bfra Sfaciendo flatutum ef?
giuod @2 4.5, Jint fam.s’?{z‘z'.]. Chirographarius cometh of th? _Greek
word segcyceeits wh_lch 15 48 mt{ch to {ay, as a_h:md Writing, {o
called, becaule he writeth the chirographs, that 1s, the indentures
of the fine, one for the buyer, another for thc feller : and the fine 1s
f11d to be ingroﬁ'ed, when the chirographer maketh the indentures,
and delivers thom. _

By the flatute of 2 Henry 4. cap. 8. 1t is provided, that the
chirographer thall take but the faid fumme of 4.s. mentioned in
this act for a fine levied.

(4) Et njurgit dominus rex omuivus, ef f;zgzzfz‘_r Jufticiariis
fuis wn fide, et faramento quibus et tementur, &c.} By this great
injun¢ticn, and commandment of {o high a nature to the juf-
tices, the odioufnes of extortion appearcth, and what an high
offence it 1s, fur that moflt commonly it is accompanied with
perjury, and that it hath a confuming quality; whereof the pro-
phet David {peaking againft the enemies of Almighty GOD,
faith, Let the extortioner confume that he hath, and let the ftranger
froil his labour.

(5) £t fi tertio deliquerint, et fuper hoc conviédi fuerint.| Convidts
fuerint 1s heve taken for adjudicati fuerint. ‘

Though this branch f(aith, ez fwper boc conviddi fuer’, and may
feem to refer to the third offence, yet cannot he be conviéted
of the third before he be convited of the fecond, nor of the
lccond before he be convidted of the firlt: and the fecond of-
fence muft be committed after the firft convi€tion, and the third
atter the {econd convi€tion, and feverall judgements thereupon
given: for {o it 1s to be underftood in other aéts of parliament,
where there be degrees of punifhment inflited, for the firil,
fecen_d_, and third offence, &c. there muft be feverall convi€ions,
that is to fay, judgements given upon legall proceeding for every
cverall offence, for it appeareth to be no offence untill judgement
by proceeding of law be given again{t him.

(0) Si fint miniftri e feodo.}] 'This is underftood of officers
that have any fixed citate, althcugh it be not in fee-fimple, as in
the 42. chapier is fhewed ; for the largeft eftate of any of the
?nnulcn:ill ofjﬁces {pecified in this a&t that ever was granted, was
or term of life; and this appeareth by the diverfity of punifh-
ments 1mpofed by this act; for if they have their offices 4e
Jécdsy that 1s, of "a fixed eftate, for the third offence amirtant

Jeodumy, that s officis . d if they hav fixed eft
o S, cerzzn fuurn; and if they have no fixed eftate,
Ut at pleafure, amir

aINZs court,

S¢e before, Cap. 2, the fenfe of thefe words, d¢ fzodo.

CAP.

fant curiam regis, that 1s, be forjudged the
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26 Afl. 47,

F.N.B. 147. a,

2 H. 4. cap. &

Sec W.2.cap, 4.
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C AP,

CYUITA de bis que recordata fuiit
o (1) coram cancellario damint re-
gisy et cj2s ji flrc” gt recordacm babent,
ct o covvem rvotilis irvotulatury non
dehot fier: proceffius placitt per funeno-
210 onesy attachianenta (2, .gféuimn
(3.5 u.ffs tervasy et arias /ofmzrfzflms
curie (4, freut fiers conjuevit de coin-
{raltihis et conventionibus fuclis extra
cir’ 5},._.. U Nnd 10 :/f de caeteroy, qtsd
ca g rucnitntnry 1irotulat’ coran
bisy g1 vecordian bhabont, vel 1n fini-
bus (§) content’y frve fint contraltis,
Srve conventiones, five obligationes, frve
ﬁruzrm, waut confuetudines, recognita,
Jfrve aita quacungue irrotulata, qribus
curia domini regis [ fine juris et confue-
tudins offenfo) authoritatem praﬁ'/fﬂre
potefl, talem de cetero habeant vigor’
qrod non fit necefle in pofierum de bis
placitare (6), /e A cum venerit conqite-
reins ad cur’ domrni regisy [t recens fit
coin tioy wel s levat’y viz. infra an-
sriny flation hubeat breve de execit-
gicne (7N alis 05 recoguitis s falle. Lot
_/z Lot EC A 0T f;.zhf;aw 4 cm/mwjm‘?a
Jucrt ilia uwo*mtza, el _;'w.s [ﬁvarwa‘,
£rec. bmtzfr VICECTIT r;z-fad]' re faciat
fariiyde qua [it gff*r-*:wm;rw, qgitod fit ad
cert.um dien coram jooftic’s offcndens (fe

qui r//cwn‘ dicere) qruare b j'/.-umz 1ryo-
z’nﬁzf vel i flie content’ executionem
babeie non debeant (8)., £t fi ad
dicm non weierit (Q )y vel forte vener.t,
ot bl feiat dicere, quare exccrtio ficert
non debeaty preecipratur viceconr’y qiiod
€1 Ermtzflaz‘m;z, vel i fiue content’

:u.g”z Jaciat. Eoden: modo nicindetur
ordinario in fuo cafu (10), obfervetur
rhilominus quod [ W. 2. cap. g. _]_/fw—
pradiét® oft de medioy, qui per recogii-
tron’ aut judicium oblioatus eff ad ac-
gnz'z:tmzdz{m (I 1 ) [l 3 E. 1. Mcrcato-
ribus. ]

We{tm. fecond.

Cap.

)

XLV,

BEC.HUSF that of f{uch thlﬂ"”aq
be recordad before the chanedily
and the jufltices of the kin~ that hye
record, and be inrolled in tlwr rofl,
pr ocds of plea ought not to be ma
by fuinmons, attdchment: eilom,
view of land, and other iolwnn'tu.s 0f
the court, as hathh been ufed o be
donec of bargains and covenants made
out of the court; from hcencetorth it
1s to be obfcrved, that thofe thins
which are found mrolled before them
that have rcecord, or contained m fing,
whether they be contracts, covenant,
obligations, {ervices, or cuftons
knowledged, or other things whatfo-
ever 111r01lul wherein th{, king’s
court, WIthout offence of the law md
cufton, may execute their autori,
from heuaceforth they {hall have fucn
1«'150111* that hereafter it fhall not nexd
o plead for them. But when the
pLuner cometh to the king’s ¢l
if the recogznifance or fine Tviad be
frefh, that is to fay, levied withu e
ycar, he fhall fortbwitn have 2 v it
of cxccution of the fame recogn-
fance made. And if the recoguian
cre made, or the hne ]ewLJ of &
furthcr time pafled, the (herift fha
be cmnmanded that he gju' e know-
ledge to the party of whom it 1s con-
plained, that he be afore the jultics
at a certain d.:ty, to fhew if he have
any thing to fay why fuch mattes
nrolled or contained in the fine ot
not to have execution. And if he o
not come at the day, or Pf?”d“
do come, and can fay nothing h
excecution ought not to he doney 1

therift fhali be commandcd 0 Cﬂtuhlﬂ

the thmfr inrolled or contamﬂd 1:111;,['
fine to ba, executed.  In like maten

d in
an ordinary fhall be commund i

Elatllfﬁ' .
W hy :
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his cafe, obferving neverthelels as be-
fore is faid of a mean, which by recog-
nifance or judgement is bound to ac-

quit.

(Flftaj 2. Ce T3,

p. 76. fe€. 9. 1 Inft. 131, 2. Bro, Debt, 10. Ern, Parl. 29. Fitz. Scire fac’ 1,2,

. 8 1z, &c. Fitz. Execut. 18. 55 57.90. too. Cro. El. 164. 135 Ed. 1. ftat. 1. c. 9.)
bt

gorme diverfity of opinion hath been, whether there was a
the common law before this aét; and the doubt grew
for want of diftinguithing between perfonall actions, and reall
aétions; for true it is, that 1n perfonall altiens, 1f the plaintife
2frer judgement given, or recognifance knowledged, fued out no
proceile of execution within the yeer, he c.(:-uhii.h;_:we no_jiire fac’ s
but the plaintife or conufee was driven to his originall, which is to
be intended upon the judgement or recognifance) as in altions of
debt, writs of annuity, or other perfonall aélions, wherein debts or
damaces were recovered, or upon recognifances.

But in reall a&tions, or upon a finc levied, though the demandant
or conufee fued out no execution within the yeer after the judge-
ment given, or fine * levyed, the demandant ¢or conuiee of the fine
after the yeer might have had a jore fac® for the land &c.
becaufe he could not have auy new origmall, either upon the
judeement or fine, as he m'ght have in the other cafes. Now
this at giveth a fiire facias in perfonall aluions in licn of a new
origtnall.

- aAnd in reall actions, two things are remedied by this alt, that
5, irft, the tedious procefle, which was at the common law, is
hercby abridged; and fecondly, the great delays ufed therein are

Vide devant, ca.
18. H“. 1 3 E- Ze
f.74..b.in libro
meo. Adjudge.
al common leys
8 E.3.28,20.44.
21 E.3.55. 20 E.
1. 10, Lo 3. 3.1
12. Sir Wililam
Herberts cafe,
hb. 6. tol. 88,

G arnons cafe.
19 F1. 6. 5.

20 H. f. 20.
F.N.B.265.g.
Regitt. 263,299,
1. Pat ot the
Inftitutes, {eét.
5cg5, 306 690,
15 E. 3. 33, 34
Nota dié¢tum
Wilby. 21 E. 4.
1G9, b.

1 H. 5. 4.

* [ 470 ]

outicd, as views of the land, and other folemnities ufed 1n reall -

acdaons,

 And the diftintion abovefaid appearcth (if it be well obferved)
mour tcoks, and therefore the old rule is hereby verified, Qui beue
ﬂ’;}'z‘fugzu'! ) bene docet.

And thus much being fpoken for the caufe
act, let us now perufe the words.

(1) Qma de biis quee recorduta fint.] Regularly upon this a&,
afare fuc’ cannot be granted but upon a record; but in many
Ciles a feire fac® is granted, partly upon a record, and partly upon
l;léih z‘(xlfuggcition, without which no proceeding could be upon the

ord,

(2) Now debet Sreri proceffius placits pev fummon’, attachiament’, efjon’,
Vus terree et alias Jolemnitates c‘m‘isﬂ.] Here be fouar things Pal'ti'
culaily named to be ouited, wiz. procefle of {fummons, proceiie of

view of the land, and then gcnerall words, other

of the muking of this

attrichment, elfoins,
{folemnities of courts.

mﬂ([;’!)_ Lfjon’. ] T'he efioin of the tenant or defendant is not onely
o dned by this ad, but of the priee in aid, who isa ftranger 10
€ writ, 1s alfo reftrained.

. -A.HL}. thf_’,‘ L’ti t'i—' M . y .
1t 15 his ownpde;]a)lr.e In the s¢ire fac’ fhall not be effoined, although

(4.) _Ef alias /&A’?fmifﬂfe.r c'zu"fff-]

- £ It hath been refolved, that a
Protection is within ’

thefe words, and that it thould not be allowed

A oy . . i .
nd divers authoriiies are agaiudt it,

Aid,

Regala,

2E.3.4,8. 46 E.
3. Scirefac. 1 ;4.
16 E.3. Bre.631.
15 E. 3. Scire
fac. 115. 19 R. 2.
ibid. 154 17 E.
3.36. 21E. 3.
1.4.10, 14H. 7.
6, 7. Hil, 13 E.
2. fo.74.b. 1n
libre meo le cafe
del Mr. Holpi-
tal] de T.

2H.7.10& 11,
Hill. 17 E. 2.
ubr fupra.

10 E. 3. 30,

12 H. 6. 8.

21 E. 4, 19.

40'5.3‘- 18. 47 E.

3.3.37 “1.0.32
IS Hl 7- 8-
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% 17E. 7. 46.
18 E.3.132.
40 . 3. 18.
37 H. 6. 32,

13 E.3.Scire
fac. 113, W, 2.

Cap, 5.

26 H. 6. 32,
21 E.4.23.b.

*¥*BE.3.56. 15
¥3. Age43.95.

Weltm. {fecond. Cc;lp. 45,

* Aid, age, and receit fhall be granted in a fire facias: for
lemuitates curie are properly delays in refpect of the folemn judic'iﬁ*l
procecdings of court, and thefe words extend not to tpe rig;ht
of the party to have his age, or to be received, or to have ajd of
another. ‘

(§) In finibus.] Uvon a fine fur grant e? render of an advow(op
a_jeive facias fhall be granted, for thisis a judiciall, and no originalf
Writ, tor de adwocas’ ron funt niff tiria brevia criginalia,

And though fines be here named, yet recoveries in reall a@ions
are within the purview of this adt.

(6) Quod non fit necefle in poficrum de biis placitare.] This branch
1s thuas to be undcrflood, that the tenant or defendant, thouoh he
be a ftranger to the recovery, fhall not plead againtt the reczvcrv
any thing that proveta it erroneous or voiaable; but he may plea'd

matter that proveth the recovery, void, as that 1t was had coram ua

10 R.2. Fauxer judice, or the like.

de recovery 4.7.
2 H. 6. 34. b.
7H. 6.3q. 10H.
6.5. 7H. 7. 13.
12 H. 8, 5.

- 1. Part of the
Inflitures, § 5035.

[ 471 ]
Foricceipts fee
Bradl.l.g.f.q377.
21 K. 3.22.b.
21 E. 3. ubi {u-
pra.
1c 1N, 2. excc.
137. 16 E, 2.
1bid. 138, 1G k.
3. Scire fac’ 4.
21 ELjeexec’
Srathyam.
SE.3.24. F.2LB,

* Neither fhall he in a_f&7re fuc’ plead any thing againft the title
or matter of therccovery, where he may have an aétion, and therein
falfifie the fame.

+ Dut the tenant or defendant may plead divers matters after
the judgement given, to barre the plaintife of execution, as out.
lawry, or a releafe of ations, &c.

(7Y Si recens fit cognitio, wel finis levat infra annum, flatin babeat
brexe de executione.] 1t hath been ruled that thele words have relation
to the telte of the recegnifance, and not to the day of payment, and
therefore if a recognifance be knowledged to pay a fumme a year
and halfe after, a _feire facias licth, and no fleri facias.

But I take that rule to be agatnit law, and that secens cogmiti
is as much as recens falutio cogniticuis; for the words be flatim habat
breve de executione, which he cannot have before the day of payment
be paft.

If a judgement be given in a writ of annuity, the plintiffe fhall
have ewxccution within the yeare after every day of payment by

2060 o 267. b, fiops fuc®, or cegit, though it be many yeares after the judgement;

and {o if 2 man be bound by recognifance in C. L. to pay 1t vearly
at five feverall dayes zol. now immediately after the firlt day of
payment he may have an elegst, or fieri facias for the 20}. and foat
the {econd day pafled, &c. and yet in both thele Fafes there 15
above a yeare after the judgement given or recognifance lcnovw-
ledged, therefore thefe words recens fit cognitio fhall relate to the
day of payment of the money, which is the effect of the recognt-
fance, and not to the tefte of the recognifance, which 1s but the
aflurance for payment of the money.

And this word recens importeth, when the party may fue for the
fame, which he cannot doe before the day of payment be paft, but
this is to be underftood, when the feverall dayes of payment &
contained in the recognifance it felfe, for if the::e'be a day offpa);
mrent expreffed in the recognifance, and a condition or deffia f;ﬂ:(ﬁ
there of the fame limiting other dayes of payment, therf:,t;-
words recens fit cognitio, &5e. fhall relate to the day Ofpﬁ}’l?_w(t n(;E
prefled in the recognifance, and not to the condition of defea ﬂthm:
and if there be no day of payment in the recogmfance,“hc
thefe words secens cagnitio, &e¢.. doe relate 10 the tefte ©
recognifance, And
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And albeit the plaintiffe cannot have e}_g;c:ution with_in ‘the yeare,
according to the _lcttc::_ of this ftatute, yet if he come within a yeare
of the payment, 1t {ufhceth. . .

If l]ands be granted and rendred b]{ fine, and in the fine it be men-
sioned that W. holdeth the fame tor 26 yeares after the terme

ended, he fhall have a fiire facias albeit he could have no writ of

evecution within the yeare; and f{o it 1s if a reverlion expeltant
apon an cllate for life be graunted by fine, and after tenant for
life liveth many yeares and dieth, the (‘:onufee fhall haj_fe a
feire fucias, and yet could he not have a writ of execution within
the yeare. . : ‘

[f the demandant or plaintiffe taketh his proces of execution
within the yeare, though 1t be not ferved within thz yeare, yet 1if
he continue the fame, he may have proces of execcution at any time
after the yeare.

One that 1s not party to the record, recognifance, fine, or judge-
ment, as the heire, exccutor, or adminiftrator, though they be privy,
and though it be within the yeare, {hall have no wnt of execution,
but are to have a fcire faczas to enable themfelves to the {fuit; and
fo ikewife of the tenant or defendants
peifon altereth the procefs; otherwife it 1s in cafe of a ftatute
ftaple, or merchant, &c. becaufe the proces 1s given by other alls
of parliament.

But if 2 judeement be given in the court of common pleas, and
within the yeare the judgement s aflirmed 1tn a writ ot errorin the
kings bench, the alteration of the court worketh no alteration of
the proces, but he may have his writ of execution within the yeare,
ard not be driven to his_feire facias, though 1t hath been otheirwife
holden, but now the common experience and later refolutions are
to the contrary.

(8) Lt )i forte & majori tempere tranfallo fala furr:t illa recognitio,
vil flieis levatus, precipiatur wic’ qiuod jcire faciar parti de qua fit
querimon’ s e, quarc executione babere non debear.] Upon thefe words,
Jare faciut parti, in a joire fac’ upon a recognifance out of the com-
mon pleas, the conufee muft name ali the terrc-tenants at his
perill, but in other courts the writ is gencrall againft all terre-
tenants,

The point of the writ is quare executionemn habere non debet, and
th&re{_ore the tenant {hall nat vowch.

This ftatute is in the affirmative, and therefore it reftraineth not
thﬂ' Common law, but the party may waive the benefit of the feire
Jaaas given by this a&, and take his originall altion of debt by the
tommon law,

Hpolnhi 1;10;1:11»33 of frire Jac’ npon * recognifances, &c. and likewife

P ¢s and recoveries appeare in our books.
w0 :fi!}g-:ﬂf]llng Ehe words o_f the feiie fac’ be, quare exe:ffsza.nem bdéﬁ?‘fﬁ
exeeni rle tenant or defendant may plead any thing in barre of

» as hath been faid before.
“_3(1_92 153‘ :_E aﬁd arenr  non wenerit.] * The party mult either be

.4 OF regularly two #ibids veturned, and then by default exe-
cuion fhall be grauted, and how .the warning is to be made,
@ppeavethy in ourgb ks, uc how . the wirning is to be made 1t

Th{! Courie JOS. .

o reCO?CI‘YUI'tTl . Ofl the court of common pleas is, that upon
rewmeg, © ¢ Pluntiffe fhall have exccation upon one b

(10) Eodewm

part, for the alteration of
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2 E. 3. 44.

F.N.B.267.4d.
2 R. 3. 3.
14- Hi 7l Iﬁl bl

2T Afll p. 14«
14 H. 7. 15,
15 H. 7. 5.
Lib. 5. 1o. 88,
Garnons cafeo
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20 E. 3. Scair’
fac’ 121. 39 E,
3.7§. 46 k. 3.
29. b,

3 H. 6. 17.

21 E. 4. 19,

39 H- 6- Z»

* 27 H. 6. 2.
25 H. 6. 24.
3o H. 6. 5.

10 H. 6. 49.
44.E.3.11. 20E.
3. Scir’ fac® 12 1.
46 L. 3. 20,

10 H. 4. 2, 3.
1 30 E. 3. 25.
17 E.3.74. 70,
~7. Sir William
Herberts cafc,
ubi fupra.

* 13 E. 1. exec.
57.33H.6.42.
10H-‘6. IZ!ZH-
2.3. 1. 5 E._q.. I
4 H.7.7.Li. 5.
to. 32.

Pegiters caled
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Rcaitt, judic’
tol, 22. 26.

W. 2. cap. O

Weltm. {econd. Cap' 46'

(10) Eodemt modo mandetur ordinaiio in fuo cafie.} This brane) 1
to be thus intended, thatif a jeire facias be brought upon a recos.
nifance, or upon a judgement in a writ of annuity, and the ﬂ'nf:riﬁb
sctarn that the defendant is clericus et beueficiarus nullyy; rf?.:efrf;::;
laicume feoduin, (Ic. the plaintiffe fhall have a writ to the bithop of
the fame dioccile to warne the defendant, and upon warning g
two nzbils returned, and default made, or if he appeareth, and Ther
no matter, wherefore exccution fhould not be graunted, they 4

writ fhall be awarded to the bifhop to levy execution e bonis o).

fiafticis.

(13) Obfirvatur nibilominus quod fupradiita eff de niedin, giti biy
recogizitionemn aut judicinm obligatus eff ad acquictand’.] This clinf
was added Zu majorem rei cautelam, that the provifion before made
at this parliament cap. g. in cafe that in a writ of mefne, poflann
micdius wvenerit in curiam et cogroverity quod acquielare delet tencite

Suum, wvel ecdjudicetur ad acquictandum, fi poft hujufinodi cognitionm au
Judicium querimemia pervenial, quod wmedins nen acquictavit teneitin
Seeuin, tunc excat breve de judicio, quod «wic® diflvingar medivin ad ac-

guietandum tencnter : whereupon fore-judger 15 given; now if the
plaintiffe 1n the wiit of meine fhould onely take his fiire fadas,
then no fore-judger thounld follow thereupon, therefore this claufe

was added, that the former generall words ofthis alt, frve alia guas
czngue irratulara, I c. fhould not take away the benefit of the foimer
alt concerning the fore-judger in a writ of melne, but, as hatk
been faid, this aét being in the aflirmative taketh not away neither
the common law, nor the benefit of the former at concerning the
faid fore-judger; for the plaintific may take advantage either of
the one or other, at his election; wherein it 1s to be obferved tha

an aét of parliament cannot be made too

plaine: but note the fore-

14E.3.mefmeg, judgeris given onely againit him that made the acknowledgement,

46 E.3.31. {ee
\WV.2.¢. 9. more
ot thils matter.

[ 473 ] CAP.

CUﬂf in flatuto edito apud Merton,

conceffum fuerity quod domini vaf-
torum, bofcorun:, €t pafiurarum apprie-
are [fe pofimt (1) de vaflisy, bofcisy et
paftaris illisy, non obflante coitradic-
trone tenentivne fuorium, dunniedo te-
nentes ipfi baberent [ufficicntein paffu-
ram ad tenementa fua, cim libero in-
greffu et egreffic ad eaden:.  Et pro eo
quod nulla fi-bat mentio inicr Vicinum
et wicinumy multt domini vaflorum, bof-
corumy et paflurarum hucrfque 1mpe-
diti extiterint per contradiélionem vi-
cznorum (2.) [uificientemn pafturam ha-
bfﬂtf.ﬂm:

or againft whom judgement was giver, and not againit his hare,
and therefore this aét is an addision declarative to the former, wid
that a /o’ fac” may in thole cafes lie againit the herre.

XL VI.

ﬁa] HEREAS in a ftatute maded

Merton, 1t was granted that
lords of waites, woods, and pafturt
might approve the faid waftes, woﬂi‘::
and paftures, notwithftanding
contradiction of their tenants, {0 that
the tenants had fufficient pafture tg
their tenements with free egrels ﬂﬂh
regrefs to the fame: and fOI’ﬂh‘ﬂlllCll
as no mention was made betWe!
neighbours and neighbours, ﬂmﬂ?:
lords of waftes, woods, and p2 U“l-;
have been hindered heretoior¢ by t

. ne
& ohbours havis
contradiétion of neig G it
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bentinm. Lt quia forinfect tenentes  {ufhicient pafture: and becaule foreign

noi habent majus jus communicandi in

bofco, vafto, aut paflur’ alicujus dowi-
ity quam proprii enentes ipfus domin; :
Satutunt ¢off de ceetero, yuod flatutiin a-

pud Merton provifum inter domiitum et
tenentes fuosy loctn babeat de ccetero in-
trr dominos vaftorumy bofcorrm, et j.af-
trarum et vicinos (3), ita quod domi-
i hujufmod: wvaflorums bofcorum, et
paflur’ falva fufficienti paftura }:Jo;nfni-
bus fuis et vicinisyappruare fibi poffint
de refiduo. Bt boc obfervetur de bis
qui clamant paffur’ tanquam pertiner-
tein ad tenementum fuxm. Sed fi quis
clamat communmiam pafiur’ per [peciale
Jegjfamentuiny wel conceffionen ad cer-
fum numerum averiorum, vel alto mo-
do (4)y quam de jure cammuni habere
acberety cum conventio legi deroget, ha-
beat fuum recuperare, quale babere de-
bevet per formam conceffionis fibi falle.
ccaftine molendini ventriticiy berca-
rie (), vaccarie (7), neceffarii (8),
awgmentationis cur’y aut curtilacii de
cwlero non gravetur quis per ajfifam
(S} nove diffeifine de communia pafiur.
Et' cum contingat aliguando, qruod ali-
ngfffﬂf.ﬁ‘ /.?5?!)5’?15 "?P/’?'ﬂﬂf'ﬁ’gﬁ?_jff;ffﬂfﬂ ant
/‘}f{ﬂz’! z’ewwrz'r, et ﬂ/z'guz' nollanty vel
alto tali tempore guo non credant Jac-
fum eorum feiriy foffatum aut fopenn
P"W?'{?W?’lm‘ (9)s nec feiri poterit per
Veredicium ffifeey aut juratae, qui fof-
Jatum aut fepem profiraverint, sec ve-
it bhomines de willatis VICInis indic-
bare ( 10) de }mjzgﬁ;zadz'faﬁa cultabiles,
‘W? Fingantur propingua willale circum
adjacentes, lovare Jelfatum aut fepem,
ad coftum proprinm, et dam-
[ 474 ] na reftituere (11), £t cum
_ aliquis jus non habens comn-
Mmunicand;
rempqi'e qu0

ufirpet communiam (12)
Iz'terzm‘, vel

beeredes infra atatem ex-

rufﬂf : wxores ﬁ“"' Paf‘ﬂ‘?fﬁ’ VIre-
. T exg_ﬂmtcs; vel paflura fit
/;H?j?;fiw}zmj{mm 172 (fore)ﬂ? per /ggg”;
t'flbmf?;a:ﬁ ; water ad termi N vite,
‘t po /I,w;"""_;} ‘W’{ per fm(fz:m t.:f_/fmmmz
i INS'; @ a1 fuering 2/ 3 m{:/t:

) Junt

tenants bave no more right to com-
mon in the waftes, woods, or paftures
ot any lord than the lord’s own te-
nants j 1t 15 ordained, that the {fatute
of Merton, provided between the lord
and his tenants, from henceforth thall
hold place between lords of wafles,
woods, and paftures, and their neigh-
bours, faving fufficient pafture to
their tenants and neighbours, fo that
the lords of {uch waftes, woods, and
paltures, may make approvement of
the refidue. And this fhall be ob-
{erved for fuch as claim pafture as ap-
purtenant to their tenements. But
it any do claim common by fpecial
teoffment or grant for a certain num-
ber of beafts, or otherwife which he
ought to have of common right,
whereas covenant barreth the law,
he fhall have fuch recovery as he
ought to have had by form of the
grant made unto him. By occalion
of a windmill, fheepcote, deyry, in-
larging of a court neceflary,or courte-
lage, fromm henceforth no man fhall
be grieved by aflife of novel difleifin
for common of pafture. And where
fometime it chianceth, that one hav-
ing right to approve, doth then levy
a dyke or an hedge, and {fome by
night, or 2t another fcafon, when they
fuppofe not to be efpied, do overthrow
the hedge or dyke, and it cannot be
known by verdict of the aflife or jury,
who did overthrow the hedge or dyke,
and men of the towns near will not
indict fuch as be guilty of the fact,
'T'he towns near adjoyning fhall be
diitrained to levy the hedge or dyke
at their own caft, and to yicld da-
mages, And where one, baving ne
right to common, ufurpeth common
what time an heir is within age, or &
womai is covert, or whil{t the pafture
1s 1n the hands of tenanis in dower,
by the courtcfy, or otherwife for term
of life, or years, or in fee-tail, and
have long time ufed the pafture,

3 (3 many
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Junt in opinione quid bujnfinedi pafturee many hold opinton, that fuch paftyres
debent dici pertinere ad liberum tenw’, ought to be faid to belong to the
et quod bujufmod: poffeffore competire frechold, and that the poflefior ought
debet aftio per Lreve nov. diffeif. /i @b to havc action by a writ of novel dif.
hujufinodi pafiu:’ deforceantur : Jed de feifin, if he be deforced of fuch paf
ceoters tenendum oft, qiod babentes hu-  ture; but from henceforth this muft
Jufmodi ingreffum a tempore quo cvrrit be holden, that {fuch as have entred
breve mortis antece/foris (13), fi antea  within the timme that an afiife of mort-
comumuniam non havuerunty now habeant  daunceftor hath licen, 1f they had no

rocuperare per breve no. diff. ft fre-  common before, fhall have no reco-
rint deforciati. very by a writ of novel difleifin, if
they be deforced.

(1 Roll 365. 20 H. 3. c. 4. 11 Rep. 74. 4 Rep. 25. 13 H. 7. f. 13. Dyer, 47. 376. 339, Cro,
Car. 281. 440 580. Enforced by 3 & 4 Ed. 6.¢. 3. 7 H. 2. . 48. Skinner, g3. By 6 Geor, 1. . 16,
{c&. 1. the remedy of the at is extended to the deftroyers of trecs, &c. by night or day, &

1 Lytw. 141, 156. 1 Geo. 1. ftat. 2. c. 43.)

(1) Cum in ffatuto edito apud Mertor, conceffum fuerit, quod domini
waftoriin, bofcorum, et pafturarum appruare e poffint, &c.] Hereisthe
ftarute of Merton recited, and becaufe in that aft no mention was
madc between neighbour and neighbour, the doubt was, whether
that ftatute extended onely betwcen lord and tenant, and there-
fore many lords of walftes, woods, and paftures have been letted to
make approvement by the contradiftion of neighbours, though
they had {uflicient pafture; for remedy whereof this ftatute was

made.
&11. 3. Com- (2) Per contradiiiionem fvfcizzm'zzm.] Note it is not {aid that the
mon 20. lord could not improve againft a neighbour, but that the lords were

32 H.3.1bid- 25 1oee0d by the contradiétion of the neighbours; for by the common
law the lord might improve againit any that had comimon appes-

dant, but not again{t a commoner by grant. o
(3) Statutum e/l decatcro, queod flatutun ap ud Nerten provifun: il
domninos, et teaentes [ias, Jorisn babeat de coetero inteir domiings wafforilty
§F¢. ot wicinos.) This branch is from tne maling of this aftan et
pofition of the tacute of Merton, fo as now the ftatute of Mertondgth
extend surer wicinumne ef vicinum; but though it be an a& of expofition
of a former aét, yet this expofition {hall take effeét but de cetio that
is, from the making of this a& of expciition. And the reafonth!
this a& had a retroipeét to the ftatute of Merton was, quia forvj
fenentes non babent majus jus commnuicand: in bofco, vaflo, aut pajiard

alicujus doinini, quam proprii tenentes ipfines domint.

Brit.f. 144, 14, Ficinus is properly qui una in coden: vico eff, but here it 1> t:lk*cr‘il
15 Afl. Pl 4. for a neighbour, though he dvrell in anpther town, {o the town
;b }:H 3{,431- and commons be adjoyning together; and if the'lqrd.hath- f:mg;mf{;l;
32_, 8. DE’;:H. in the tenants ground, the tenant may 1mprove within this ach
2= b. 14 Eiiz. therethe lord 1s in this cale wicinus. o
Dicr §3. 10, Ad offijas capt’ apud Penreth in com’ Cumbrice, corai Rober

Herefoird ct_fociis Juis, $5¢. die Foneris in craf¥’ i peventionis Jandte f?’:&fé
an. régis Ed. 1. 30. Which record we have feen. In 1{1?\.’];!”[1
brought by John of Rowbery, and Ifabel his wife, agal® 1in O
of Multon, and others, of 2o acres of pafture and “'roof:ﬂ‘iff:
the cafe appeareth by the yeraict of the regogmitors 0

'p}'ﬂ. : . ‘ Ao

8 P



Cap. 40. Weftm. {econd.

Quod predidd’ Marild, & ‘_Efﬂf‘:fffﬂ' omnes mr?".».’rqﬁf’ Sui domini de Gille-
fland & tempore g:m*W aren’ de Gillefland .a’&'fvemt ad manis antec’ ;/Efarﬂm
f funt [;;,j;y};;afz'j libertate, quod maf{x: Iziéere ;mem infra éara:z zlfzs,:?;z-,
J appruire poffit de vafto ﬁra,' [fine Z:cm_tm, &9 fvm'zfm_ﬂm pf'cfd Matild,
5 antecefs’ fuorumn, nec afz.yms temparzé{c.f rétroaltis in afzg_:za de waflo
fi appruiavit niff _/zsz.ffcfc'r:f prad’ Mﬂfz'[d, ﬁzj antecefs’ _]/E:z.r;‘ I guce-
'/f;agﬁ preed’ Maild babeat communiam in tex (.E'E quo, L. ﬂ’.ff:mz‘jma'
fic ratione mancrii fui de Cuquyntyngton, quod quider: maner’ diffar a ten”
Ciredt? per unam lenam s quafiti fi preed’ Matild babeat fufficicntem com
aaniam extra ten’ pred’ cum libero ingreffic 15 egreflu, dicunt quod Jic;
divs datwes oft ers de audo > judo’ fuo aped W f/?m’, a are Sancti Michaelis
mxv. dies, Se. Poffea a die Sancti Hilar’® iwxwv. dies, anno regnz
domini ve3is ninc vicefimo venerunt pred’ I‘Fzzfz'erﬂ{, S Ifab’ per attor-
uatum ipfens Hab’s S fimiliier preed’ Matild per baiivum funm, et petun:
?‘Efﬂl‘ﬂ’.’fw, f_ffc'. £ gﬂfﬂ fﬁ?ﬁiﬂf;‘fxﬂﬂ! t_."’;? pf?’ ﬂﬁfﬂm zfl‘a});, ?:gad (0 fﬁ'?fiﬁﬂ?'d'
quo Waren preed’ devenit in feifina pred’ Matild, ipff antec® €5 Simniliter
23 Matild tali libertate wfi funt, gued nullus libere tenens fra baro=
niam itllam, fe pofjet appruiar’ de vaffo fuo fue licent’, 85 woluntate preed’
Matild, 5 antecefs’ fiorum, nec aliquis temporibus retroaltis ix aliguo de
vaflo fe appruiavvit uifi prius Jatisfecerit praed’ Matild, Sen fuis ante-
ceforibus.  Er ten’ quod nec provifia de Merton’, nec ffatut’ domini regis
munc de appruiament’ faci’, fru faciend® (e non operat’ in cafu pro-
pofito, cum illud de Merton® habeat locum inier dominum appruiant’, et
tenentem communiam clamasten, Er Jatutum regis nunc inter vicinun
appruiantcm, et wicinum communiam clamantens, et hoc de communia
perti’ ad liberum ten’s et cafius propofitus eff inter dominam comm’ cla-
wantent, et tewent’ appriiantem, et ® boc de communia nox peitinente
ad ten’, imo ufitara in baron’® prad’ per pred’ Matild, &5 anteceflores
Juss ratione dominii fui in eadewn baronia, & tempore preed’.  Confid’
off quod prad’ Matild, €5 alii inde Sfine die.  Et quod preed’ Balterus,
I [jab’ nibil cap;cpt per alfifam, fet fint in mifericordia pro falfo clamor’,

o

This judeement, being given in the fame kings time that the
2id fatute of W, 2. was made, borh in rcipet of the faid preferip-
ton, together with the common referved at the time of the creation
of the tcnancie, as by the record it appearcth, ftandeth well with
the booksof 1§ E. 3. and 18 A1l for there was no fuch prefcription;
and there it is holden, that if the lord had the common by referva-
tion at the time of the firft feoffment, then no approvement could
be made by Lis tenant againlt him: and note the quality of the
tOmmon mentioned in the judgement,

(4) Ez hac obfervorur de hiis qui clamant paffuram tanquam perti-
NENFen 'a:z’ Lenementum funum., Sed [z quis clamat communiam pafiuree
L rfp,:.:w;!g Jeoffamentum, el conceffionem ad certum numeri averiors,
?thf alio maodo, &c.] So here it is to be obferved, that neither this
toat::;;gg; thc. ﬁ"‘ Emfe of Merton doth extend to any common, but
2 comm” iappc,m:mt, or appurtenant to his tenement, and not 'to

: W grclle to a certain number.
méézmgt; e’? fﬂm ;:»*fo;’:.wdz};i ‘ve;z‘fﬁ*itff‘f, bercarizr, Vaccaria, ﬁfc‘tﬁ?‘ﬁ:
ﬂff?j ;;‘;’ E'CEJ'—{’; f:. axut c::rf:/ag.-*z ‘({e’ CZIero non gravetur quis per
both e o lif&L. bz five kinds of Improvements e:r:p;effed, that
cdon witT:; ord and tcnant, and neighbour and neighbour, may

: Ul feaving {uflicient common to them that have it (any
ﬂUtwitlw&hﬁZ{ herein, or in the flatute of Merton to the contrary

Haliding ) and thefe five are put but for examples; for the
™

3 G 2 lord
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Note this pre=
fcription,

Yide 3 E. 3 Qo
8 E. 3.37.

46 E. 3. 13.213.
Simulia.

* Nota hoc.

12 H. 3. ubl
fupra. 3 E. 2.

Common 21,
Sec the Expofie
tion upon the

fiat. of Merton.

[ 476 ]

7 H. 4. 33.



476 Weftm. {econd. Cap. 46,

lord may ereét a houfe for the dwelliing of a beaft keeper for the
fafe cuitody of the beafts afwell of the Jord, as of the commoners
depafturing there in that foil ; and yet it 1snot within the letter of
this law.

(6) Bercarix.] Bercaria fignifieth a {heep-houfe, and is de-
rived from {rom the French word bergerie, which alo fignifictn 2
fheep-houfe; and by turning g 1mte ¢ the legall word is made
berearia, and fo it 1s taken in this act: in Domefday it is called
berquariam 5 it figmficth alip a tanne-houfe, derived of the Saxon
word berc. For this, fee the firft part of the Inflitutes, fect. 1.
werbo bercaria.

{(7) Vacrarfrf.] FPaccaria 1s derived a «wacca, and ﬁgniﬁcth/}u.
Eulum waccarum, a cow-houfe, as waccheria doth in Italian,

Fleta betweene &ercarie and waccarie, hath dayerye; this
word I finde not in the printed books, but in ancient manu.
fcripts, and it fignifieth a dayery or milk-houle; 1n Lati,
lallarium.

32 Affe 5 (8) Neceffarii.] Is to be applyed to curtilagiz, both 1n congruity
and by our books, and neceflary fhall not be taken according to
the quantity of the free-hold he hath there, but according to s
perfon, eftate or degree, and for his neceflary dwelling and
abode; for if he hath no free-hold there in that town, but his
houfc onely, yet may he makec a neceflary inlargement of his
curtilage,
(9) Et cum contingat aliguando, gued aliquis jus babens appruare,
Joflatum aut fepem levaveiit, et aliqui noblanter, wel alio tali tempore s
nnn credant falum eorum [ciri, foflatum aut [fepem proftraverint, &
Forafmuch as the lord, (as hath been faid in the expofition upcn
the flatute of Merton) ought to divide the parts improved, by the
Ledge, ditch, or other defence: now this branch provideth, that if
perfons unknown, either in the night or otherwife, o {ecretly prof-
trate the ditches, hedges, or other fences, as the lord cannot know
againft whom to bring his affife or other altion; and the menol t%l:_:
towns next adjoyning thereunto round about do not indict _the -
doers of the faé, thofe next towns round about fhall be diftrained
to make the hedge cr ditch at theirown coft, and yeeld damagesia
the lord; /fed cerré opus eft interpreie. o L
(10) Indiftare.] 'That is, to indik them at the kings fuit, cither
of a ryot, force, or trefpafic: but here it 1s demanded, what tme
have the next towns round about adjoyning to indict the mildocs,
See the firft part feeing here is no time appointed? and the anfwer is, that feciu?
of the Inftitutes, o time is appointed, the law doth appoint (as in many cafcfhlj

Domefday, tit.
Sudlex Piccamy
SLCa

fect. 69. doth) a yeer and a day for the indicting of the mifdoers;i_n
. by the indiétment, the lord fhall know agalnlt whom t0 Drils
his action. -

. . - . * + y '{:{I."G’
(11) Diffringaniur propinque willatz circum adjaccrics feare

- i _ . s Tor, W

Jriate aut jepen, ad coflu propriun, et damna ?*{/?:’f{fﬂ’ 6] k '01‘, do ot

wicinorzin fallta prafumuntur feire: if the bordering tﬁ“hns ord o

7 477 1 - withina yeer and a day indiét the mifdoers, then iha}l : Einﬁ the
’ r . . . 3 “aAnChl d-

other party grieved bring his ation upon this bi g . dore,

towns bordering round-about the town wherein the fatt waer o
and judgement fhall be given, that they fhall at thelr P'GP.ud ¢
make the ditch or hedge, &c. and yeeld damages; and al&- T,
ment given, they fhall be diftrained to make the hcdge or ! ’ﬂﬂj



Cap. 4_7, Weﬂ:m- fecond-

.nd foit was holden in the ftar-chamber, Hilar. 14 Jac. in Sir Wil-
liam Mallories cafe. _

At the parliament holden the eight day of O&ober in 13 E. 1.
-+ Winchefter, remedy it given to the party robbed, upon hue and
cry, (if the men of the hundred where the robbery was done, take
not the offender) againit the men of that hundred: and there 1s
fpeciall provifion made, that the country fhall have no longer fpace
then forty dayes, &c. which prevented the time limited by the
law.

(12) Et cunz aliquis jzz{ noi babens communicand: ufurpet commi-
niam, &c.] This branch 1s 1n athirmance of the common law, for
ro man can have either common appendant or in grofle by pre-
fcription, but by ufage time out of minde, which 1s well expounded
by Littleton, {et:on 170.

And here 1s to be obferved, that ufurpations of commons in the
times of infants, feme coverts, tenant in dower, tenant by the cour-
tefie, or otherwiie for life or ycers, or tenant in tail, fhail not binde,
though there be long poileffion.

(13) A tempore brevis mortis anteco/foris.] That 1s, @ coronatione
regis Ho 3. which was i the Arlt yeer of his raign, and between the
coronation of H. 3. and this a€t, there was about 6g yeers, but yet
that pofleflion by that time, as here it appeareth, maketh no title in
law to the common, if the commencement thereof can be fhewed
fince the time of the raign of R. 1. but the {aid long pofleflion
15 great cvidence, and a flrong prefumption of the right of the
common, and fabitui prafumptioni, douce probetur in contrariuit.

CAP. XLVIIL

T is

477

H:'.11 Jac.'n
Caimera {teliata.

11 E. 1. {tat, d3
Winchetter.
Lib, 7, fo. €, 7.
Milborns cafe.
27 Eliz. cap. 13,
3 E. 3. Coron,
299%. Simitle.

t. Part of the
Inftitutes, § 170.

provided, that the waters of

PROFI SUM ef?, qrod agque de |

Humbre, Oufe, Trenty Done, Arre,
Pﬁ‘?‘flgi?zf, Wharfl. Nidd, Yore, Swale,
Tefey Tyney Edeny et omnes alie ague
iregno in quibus falmonss capiuntur,
panantur in defenfo (1), quo ad faimaones
@p:endos, @ die nativitatis beate -

rie (2), %zze ad dien: Sanéir Marri-
w(3) Lt fiuniliter griod SJalmuncauls

(4) nan capiantury nec deftruantur per
‘iiay nec per alia ingenia ad fagna
J;zj/{'};(!zfzof'uf;z, « medio Abrils ?{/gﬂg a4
talivitatem fangii “fohan, B apt:fiz (5 ).
It npartibus ubi hujufinsdi riparie
f*'f:-’?'f{?t_(b), qﬁg‘mwmr c‘a;zj}}'wafaws
(3) f/?”fbf_/{’::t.-'u‘f (7)s qui ad hac jura-
;’E (Jj) ﬁﬁ;;” _vf.:'z’m.*:r f‘i f}fgz}..f;f’ﬂ}:f (9)
r}'&'}‘yg}:: J .'-L {}ai{/:gr%%ﬁ}ze) dt 7 R?‘J]}‘{:?
L eT PELantur per  combuffioncm
st (11, ef f?fg:’.’?z:"ﬂ?'H?ﬂrfs{ﬂ?’:ﬁﬂ- £t

Jt

Humber, Owfe, Trent, Done,
Arre, Dercwent, Wherfe, Ni1d, Yorz,
Swale, Tefe, Tine, Eden, and all
other waters (whercin falmons bg
taken) thall be in defence for taking
{alimons from tihe nativity of our lady
unto St. Martin’s day; and that like-

wife young {almons 1hiall not bg: taken

nor deftroyed by nets, nor by other
engines at milpools, from the midit
of April unto the nativity of St. John
Baotift. And in places whereas
frefh waters be, there thall be affigned
overfzers of this ftatute, which being
(worn, {hall oftentimes {ee and 1nquir:
of the offenders; and for the hrit
trefpafs, they fhall bz puniihed by
burning of their nets and englaes ;
and for the fecond time, they fh.ll
3G 3 - -have

b 8



478, Weftm. fecond. Cap. 45,

[t iterato deliquerint, puniantur per have imprifonment for a quarter of 4
prifonam quarterit anni. Et fi tertio year; and for the third trefpafs, they
deliquerinty puniantur per prifonam foall be imprifoned a whole year,
untus annt. Bt fic multiplicata tranf- and as their trefpafs increafeth, fo.fhy|l
greffione, crefeat paene inflictio (12). the punifthment.

(r3R.o2.flat. r. c. 19. 17 R.2.¢.9. 22 Ed. 4.¢c. 2. 23 H. 8. c. 18, 25 H. 8..c. 7. 1 Bl 1,

73 Jac. 1.¢. 12. 30 Car. 2. flats 1.¢c.ge 4 & 3W. & M.c. 25, 4 Ann. ¢ 21. 9 Ann. ¢28, 1 Ges,.
1. {tat. 2. c. 138.)

Before the making of this act, fitlhermen for a hittle lucre did veye
much harm, and deftroy the increafe of {almons by fithing for them
in unfezfonable times, which were between the beginning of Sep-
tember, and about the midft of November; and likewife for young
falmons, or falmon penls, between the midit of Aprii, and to-
wards the end of June: againit both which, provifion is made by
this act.
17 R.2.can. g Herein the Thames, Fhamefts nobils illud frumenr 1s not named,
W.z.z.41.0i- 2. and it was holden, that the generall words extended not to infe-
46 the Boof riour rivers, and therefore the 'Thames is added by another aftiw
€ant, cales _ .

the firft place. |

(1) Ponantur in defenfe.] That s, that by this alt it is prohibitec
that {almons, or yong falmons fhall be taken between the times
mentioned 1n this adt.

(2) A die nativitatis beata Mariee.] Which 1s on the eight day
of September.

(1) Ufque ad diem Sanéti Martini.] Which is the eleventh day
of November. _

And note, that the day of Saint Martin, and the feaft of Samt
Martin 1s all one, and the fealt in legall underftanding beginneth
and endeth with the day. _

13 R.2. ca 19, (&) Salmuncali] That is, yong {almons,.or falmon peals, or ful-
17 R. 20 ¢3¢ mon {inelts; for {o this a<t 1s expounded by another {katute : they
are alfo called {almon {ews, or {almon. ifiucs,. .

(5) Ufque nativitatem Sanfli [Jobannis Baptifie.] This 15 nol
taken literally forthe nativity of Saint John Baptift, for that1s long
fnce paft; but it is taken according to the intention of the makers,
natill the day or feaft of his nativity.

~And {uch conftruétion f{hall be made of covenants, Or bcm“d:!.m
pay money, or doe any ast; for example, at the annunciato®
of our lady, it fhall be taken for the feaft of the annunciation, @
here the nativity, &c. is taken for the day of the nativity.

(6) Ubi riparie fucrint.} Ripariee is a word derived from frf}";r
and here 1t fignifieth the water, or river running be“}ﬁ;
the banks, be it frefh or falt; and thereupon riparius 15 taken oré
fulerman. | o aion

Regift. 123. 125, (7) Affignentur confervatores iftius Satuti.] A.nfl this ailig ‘1 -
64.138.88,&¢c.  muit be by commiflion under the great feal, and fuch a comm o
F.N.B.11c, could no: have been made withoutr warrant by authority of .Pdori-
:‘:lﬁlih;: 113_-4. ment; for legall commiffions have their due forms,. afwell fdswlia-
Grar. 1. Rots ginall writs, and none can be newly framed without a& Orl’i‘t s
Paliam. ¢ H.4. ment, how ncceffary foever they {eem to be: asin this ca‘e\ration
ru. 36. 2 H.4.  peceflury that fucha commiflien fhould be granted for preler

nu. \ g icn of
f’*"rl;":'ll ”L"l of falmons and of their vong, and for avoiding of the deftry the

“r A CRile



Cap. 48- Weltm, fecond. T478

the fame, being vi¢tuall of great and precious account; and whatis
more neceflary then increafe of victuall? yert could it not be newly
raifed without act of parliament; but commiflions of new inquiries,
%c.and of new invention, have been condemned by authority of
parliament, and by the common law.

(8) Confervatores.] See this word before, cap. 43

(9) Qui ad hot jurat: Jepivs videant, et inguirant.] Execution of
the J]aw is the life of the law, and therefore here is provifion made
for the continuall, duc, and fpeedy execution of the law.

(10) Furati.] A new oath cannor be impofed upon any Stat.de20E. 3.
judge, commiflioner, or any other fubje& without authority of 4H:4.c 18.
parliament, as herc it was; but the giving of every cath muit be 2 HE{ o oo f,'
warranted by act of parliament, or by the common law time out of ;7}{3453 <R,
minde. 2.c.13. 32 H. &,

The oath of the counfellors, judecs, fheriffes, under-fherifes, ca-46. 21 H. S,
cfcheators, attorneys, maiors, and bailifes are eftablithed by act of fgIEI Eliz. c.1.
parliament. ; E]‘;:':;l' f’;

([ I) Lt in d:f*ri?;m f!'ﬂ?‘yg}‘éﬂ?ﬁﬁf pmff.‘::n', per mmﬁzf/?ia?zem refffrm.] Sgat. de: zo.Er ;:;..
Tlis ought to be by indi&tment at the {uit of the king, and the ubi fupra,
punithment cannot be inlli¢ted upon the delinquent before upcn
due convichion, fecamedumn legem et confuctadinem dnglic, judgement
be oiven.

And, as hathbeen faid in the like cafe, he cannot be punithed for SeeW.s.ca.s4..
the {econd offence, before he be adjudged for the firft, and that
fecond offence muft be committed after the judgement given for
the firft; nor for the third, before he be adjudged for the {econd,

:i.nd that third muit be committed after the judgement for the
lchJlld; for quecd non apraret won cjt, et nom apparst judicialiter iu iffo
cufie aite judicium.
(t2) Mulriplicata sraigrofione, crofeat paice infiiffio.] 'This 1s a Resula.

[{r'fg 1

. . . - F} . "y
maxime of the law, agree g with thofe other,

CEx fregueni deliFe ar getur pana :
Crefeeare malitia crejiere debet 83 pana.

Regula,

* CAP. XLVIIIL

z) E Vifu terree oridinatim g_’/z’ ot fla~
. trtitmy quod de ccotero nor corncea
ar frisy wifi in cafu quands wifus

FOR view of land it is ordained
and provided, that from hence-
forth view fhall not bz granted but

fﬁ neceffarius (xY:  ficut Ji aliqus
Tmittat fenementum per defultam: et
e gz am:fit fufcitet alivd breve ad
]{mf.-::zr[:m: wdemn tzizeingit’ (3). £t in
:;ﬁfm%zam[a aliguis  per exceplionent
ferrie (‘f;a F/?c)n; ;[;f: tnii: ?;z{:?frjjfzﬁj
e oy villam, wel /; fuf i
(5), f Fupnds © 07y Vel fugufinede
ﬂ‘5 2 /{/; _/:m‘ alind brewey in bhac cafre
edon) {,: 2ors (6) de ctero non con-
HitSy duminiods vifum habuerit

in

i cafe when view of land is necef-
fary : as if one lofe land by default,
and he that lofeth, moveth a writ to
demand the fame land. And in cale
wuen one by an cxception dilatory
alvareth a writ after the view of the
lind, as by non-tenure, or mifnaming
of the towny or fuch like, if he pur-
chafe another writ, 1n tats cale, aod
in the cafe before meationed, from
henceforth the view fhall not be

3G 4 granted,
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in priovibus brevibus. In brevi de
dote cum petatier dos de tenemento, quod
wir wuxoris alienavit tenent: aut ejus
anteceffort (7 ), cum ignorare non de
beat tenensy guale ten’ wir pxoris alie-
navit * (8) fibiy vel anteceffor: fuo li-
cet vir nom obiit feifitnsy nibilominus
tenent: de cetero mom erit wvifus conce-
dendus. In brevi etiam de ingreffu
caffato per hoc (Q) quod petens nomi-
navit wmale ingreflums fi petens fufcitet
alivd breve de alio ingreffity fi tenens
in pricii brevi vifum babierity 1i fes
cundo non babebit. 1w omnibies ctiam
brevibis per quee tei” petunt (11) ra-
ilone duniffisnis (14.)s quam petens
wel ofies anteccffor fecit tenentiy ct non
ejus antecelforsy ficut quod cr dimifit
dim fuit infra etatem, ol conipos
mentis (10), in prifona (13)s et confi-
iztlibus (12), rion jaseat de exitero w:-
Jorsy fod fi dimi i facia fueric auieceffors
Faccat vifus fuut prius.

Olanv. 1o 2. ca, I,
113, 159, 1c H. 7. 1. &)

Weftm. {fecond.

Cap' 4.81
granted, if he had view in the fif

writs. In a writ of dower, where
the dower in demand 1s of land tha
the hufband aliened to the tenant o
his anceftors, where the tenant ought
not to be ignorant what land the hy-
band did aliene to him or his anceftor,
though the hufband died not feifed,
yet from henceforth view fhall not
be granted to the tenant.  In a writ
of entre alfo, that 1s abated becaufe
the demandant mifnamed the entre,
if the demandant purchafe another
writ of entre, if the tenant had view
in the firft writ, he fhall not have it in
the {econd. In all writs allo where
lands be demanded by reafon of a leafe
made by the demandant, or his ancel-
tor, unto the tenant, and not to his
anceflor, as that which he leafed to
hiin, being within age, not whole of
mind, being in prifon, and fuch lke,
view fhall not be granted hereafter;
Lu: if the demife were made to his
anceftor, the view fhall lic as it hath
done before.

(¥itz, View, 20, 1. 57, 129, 113, Fitz, View. I, 2. 5. 24. 4L 49. 89. 103

(1) De by tovras ordinatzn eff et Lfatut’, quod 4z cetero nom CouG-

have the view aga.

view in the new writ.

datur «ifizs, nifi in cafn quando wifus eff neceffarius.] There be divers
. books in law, whercin this maxime is cited.

P’ (2) Per excepticncm dilatoriam. | _ 1
. ception, and therefore if the demandant be nonfuit, the tenant fha

The writ muft be abated by €x-

_ If the writ doth abate by conufans of the demandant, and not by
-» 3+ the plea and exception of the defendant,

the tenant fhall have the

’ ] it - .’
2 If the tenant hath the view, and the demandant difcontinue b

{uit, in a new aftion the tenant fhall have the view.

(3) Sicut 1 aliquis amitiat tenementurs
amilit fufcitet alind breve ad petendun: idens ten’. 1ofal
to be underitocd according to the letter, for if one lofe by l*‘nds‘
in an aflife, and the tenant bring a writ of right of the fame 12
againit the recoveror, he fhall have the view: bat this e which
be underitcod of agred ef deforceat upon the recovery by defauit,

or defaltam: et e gin
! {:‘his branch 15 not

Lranch 1s 10

.. nt hat
writ is grounded upon the former record, fo as the tenant

fufiicient notice thereby;
eftranger f{hall have view 1n this writ :

and therefore neilther P

arty privic not
but otherwife it 15 In the -

- . . . on thé
former cafe of the wiit of right, for that is not gmunded up

record.

(4) B¢
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(4) Et cafu quando aliguis per exceptionem dilatorian: caffut breve
poff ifim terre.] Here be two examples {fet down of dilatorie pleas
in particular, that is to fay, non-tenure, and nzzfnammg_ot the town
wlere the lands do lye, both which exceptions do rife upon the
VIEW, _ .

A precipe is brought againft a feme, who abateth the writ for
mifnaming of the town, the wife taketh huf_band, In 2 New Writ
againit hufband and wife they fhall have the view; for albeit it be
the a&t of the wife to take hulband, yet for t:ha.t the huiband was not
paity to the firft writ, they fhall have the view in the ﬁ?cond.

(5) Fel hujufinods.] Thefe _generall words, or the hke, are thus
to be expounded, that the writ muft abate for fuch a plea dilatory,
2s doth rife upon the view, as the two particular examples of non-
tenure, and mifnaming of the towne doe; but when the writ abate
for fome dilatories which rife not upon the vicw, then in a new
writ the view fhall be graunted; as where the writ 1s abated for
joyntenancy, and the new writ is brought againft them both they
thall have the view, becaufe in the new writ another perionis joyn-
ed; and fo 1t 1s if any more or lefle land be contained in the new
wit: butifthe firft writ after the view abated for default of forme,
or for falfe Latin, or by taking of hufband, in anew writ the tenant
fhall have the view againe, for thefe cafcs are not within this word
bujw/modi s for they i1ife not upon the view, as the two examples
herein expreffed doe.

And befides the firfk was no {ufiicient writ, and an 1n{ufficient
wiit and no writ is all one; {o it is if one of the tenants after the
view dieth, in a new writ the furviving tenant fhall have the view
againg, albeit the feme came in as a feme {olec by receit, and the
hutband died, for this did not rife upon-the view, but by the act
of God,

But if the firt writ were brought 1n K. and the tenant plead
that part of the lands cxtend in L. in a new writ for the lands
In K. and L. though a new town be addcd, yet becaufe the new
town was added by force of the pica of the tenant himf{elfe, he was
Uui’ted. of the view.

It 1s not requirecd by this a& that the {ecornd writ fhould be
brought frefhly by Journers accounts, though 1t be {o pleaded in
many books.

(6) In hoc cafu et in JSupericri.] This branch extendeth not to
the ch.uﬁ: of the recovery by default, for in the qued e deforceat,
t}he writ being grounded direétly upon the former record, wherein
e tenant in the guod ei Jeforceat recovered in the former writ, he
hath fuficient notice thereof, and thercfore, as hatn been faid, fhall
not have the view.

And therefore thefe words [iz boc cafu] ave to be referred to the
laf generall waords, @iz, [wel bujujinodi] and thefe words [ef in
/periari] are to be referred to the two examples dilatory of non-
‘ehare, and mifnaming of the towne.

) :‘gj‘vi’f f?'f'vi _a’e dofe-czrm pc?fm'ur_a’c.r ae tenemento quod ir uxoris
ot n :.HE:‘HF aut ejus mz’eczﬁj&r.{, %c.] This _branch_ ?KECI}dEt-h
2t the it of dower, wzde nihil habet, for therein o view did lie

tommon law, but extendeth to other writs of dower, whether

for . . ) :
#Cdgwir at the common law, or ex affenfu patris, ad boftium. ecclefice,
+ Ur DY Cuitome,
At

10 E. 3. %.
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See Circum-
{yelte agars,
fimile. W. 2, ¢.3.
fimile. Lib.11.
fo. 73. the Poul-
terstcale,
SE.5.55. 13 E.
3.171. 21 H. 6.
42. 6 E. 3. 135.
17 K. 3. 59, 40.
13 E.3.41. 38 E.
3. ¥« 10 E. 3.
view 111, 33 E,
2.1b. 184. 30K,
3.95. 21 H. 0. 42,
14 H. 6. 10. 42
E.3.23. 43E. 3.

39 E.1.27. 6 E.
2.view 103, g 18,
2.1bid. 613. 2o k.
2.1bid. 1+ 2.

26 H. 6. ibid. 14.
21 H. 6. 42.

21 H. 6. 53,

2 H. 6. 14.

. 3. 4-1. b-
. 2. Qe
1 E. 3. 8. 20,
44 E. 3. 43.
so L. 3. 23,

;s L. 3. 3,
Temps E, 1.
view 172,

20 E. 3,1b, 113,
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13 E. 3. 55.

Z. 73 H. 4.. lgt

1g E.2. view 76.

13 E.3.1be 1073,
104. 14 L. 3.
ibid. 3. 19 E.
1. ibid, 1c0.

29 L. 5. 3C.
Vicw I66.

40 E. 3. 29.

Circumipelle
agcatis, mile,
I'emps E. 1.

view 171, G E, 2,

ibid. 152,

10 [1. G, view 32,
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At the common law if the huiband died {eifed of the land of ¢yt
ofinheritance, whereof dower is demaunded, the heire or any claim-
ing under him fhould not have the view, becaufe it was prefumeg
that the heire was conufant what lands his aunceftor had 2 thi
time of his death, and hercwith agreeth Bracton who wrote befyo
this ftatute; Jrem dencgatur vifus in placito dotis de terva et tevpmoy,
de quibus wir mulieris nuper 0biit Jeifitus, quia babet tenexs gued tonsyy.
dem valet. .

But where the hufband aliened, therc at the common law view
was granted, which was a delay to the demandant in dower (whofe
life did fpend) and is taken away by this act.

If the baron demife to a feme and dieth, the feme taleh
hufband, in dower againft them they fhall have the view; for the
alienation was not made to the hufband, but to the wife, and the
alt {aith zenents.

(8) Alierawir.] 1f the tenant diffcifed the hufband of the de-
mandant in a writ of dower, he thall have the view, for this is no
alicnation, and therefore remain at the common law.

The beft pleading to counterplead the view 1in cafe of alienation
is, that the tenant entred by her hufband, though the word of the
aét 1s aliened. a

In dower of a rent the tenant fhall not have the view of the
land, if the hufband died feifed of the rent, nor the tenant
of the land have view thereof, if he had the rent by the relealc of
her hufband.

Tenant in dower of two acres, the demandant to counterplead
the view faid, that the tenant entred by her hafband, the jury found,
that fhe entred into one acre by her hufband, and into the other
acre by another, the demandant rccovered her dower in the oie
acre, and the tenant had the view for the other: |

(9) Lt bovevi ciiant de ingrofiu c%zm per hoc, &C.] A cui o il
is taken within this branch, and {o s a i cuz in wita. |

(10) In omuibus brevibus per que tencinenta petuniur ratune ds-
wnilfonis, quam peirors wvel anteceffor fecerit tenenti et nom efus antecelirts

Sfreut quod ei dimifit dum fuit infra atatem, dum non fuit conpos moihiss

of three examples, 2.

&c.] This branch {peaketh particularly ¥
2

of the dun: Juit infra atatent, et noin Compos mentisy, and 1 prijonds
oenerally iu confimilibus., )
This branch” extends not to thefe writs brought in the per ¢
for that is a degree further then this branch provideth for. h
(11) Per quec tcunementa petuniur.] Yet 1f any of thefe wrtts f
brought of a rent, if the tenant demaund the view of thelfwii
though 1t be of another thing, then 1s demanded, the tenant fha
be oufted of the view. .
(12) Etconfimilibus.] By thefe words the predeccflor ofavln ij
or the like is taken where this branch fpeaketh de antecjor’ an
not de pradeceffore.
It if to bfﬂbﬂ:rved that the two examples here put arehgﬁz
dum fuit infra «wtatenz, and non compos mentis, and when the o
brings either of thefe writs of the demife of his aunceilor__from;ild ;
he claimes the lund as heire [ez confemilibus ] thall l?e lﬂtet‘: aght
writs of likeé nature; and therefore if a Jfur cuz 12 V4 be brouj
fuppofing that the tenant had not entred but by one M. “0°

. : : te
band of £. mother ta the demaundant, whofe heire hc 1% the Tl

¢ el
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tall have the view, for he q_laimeth not as h_e:i're to him that made
+he demife, and therefore it is not ac‘?zs.:r car{ﬁﬁ:zfn. | .

(13) Dr prifna.] At this time, «iz. in 13 E. 1. as hereby it
appeareth there lay a writ of an al‘lenaltmn made by d_ures,. dum fuit
inprifona, and tine writ of &um fuit infra ectatem, and this writ of dum
fuit in prifona did lie for the party himfelfe that made the alienation,
hut {o doth not the other writ 01': 7262 CONIPOS mentis, tor that lieth not
for the party himfelfe, but for h1is heire.. )

In prifoncs cvery reitraint of the liberty of a freemanis an
imprifonment, although he be not within the wals of any common
prion. ] 1 L

1f 2 man be imprifoned by order of law, the plaintiffe may take
2 feoffement of him or a bond for his fatisfaétion, and for the de-
liverance of the defendaut, notwithftanding that imprifonment, for
this is not by dures of imprifonment, becauf{e he was in prifon by
courfe of law; for it is not accounted in law dures of imprifonment,
but where either the imprifonment or the dures that 1s offered in the
nrifon, or at large is torcious and unlawfull, for execurio juris non
habet injuriant.

But now albeit the writ mentioned in this a¢t 1s antiquated and
gone 7 defuet udizens, yet may good ufe be made of this part of this
branch, dum fuit in prifena, {uch excellent learning may be drawn
out of thefc auncient fountains.

It may be gathered upon this alt that the feoffement made by
one by dures of imprifonment 1s not void, but voidable; for if it
were void, then no prazcipe could have been maintained upon a
void alienatton, and this branch faith, in omnibus brevibus in quibus
lenenienta petuntur ratione dimiffionisy, (JIc. dum fuit in prifona. And
lo 1t 1s in the cafe of the infant, with whom he is paralleled in this
branch, and whofe cafes are very like in many refpe&s: for as in
the cafe of an infant, if he feal and deliver a deed, he cannot piead
ior ¢t fastun:, but muft avoid it by plea ot infancie; {o it i1s 1n the
cafe of a bond made by dures of imprifonment: and as it is in the
cafe of the infant, that 2 feofment by livery of {eifin made by his
»wn hand is voidable by entry, or aétion and not void ; fo it is in
the cale of 2 fcoffment made by one by dures of imprifonment, and
livery made by his own hand, as by this branch it appeareth:
and as in the cafe of an infant, a feoffment made by letter of
ittorney 1s void, and the feoffece is a diffeifor; {o it is in the
cale of 3 man that maketh it in the famc manner by dures of im-
Prifonment,

. And as none fhall avoid the feoffment of the infant when lzvery
15 made Dy his own hand, but onely he himfelf or his heirs, which
ire privies In bloud inheritable, and neither privies in law, ner
Frmes W cftate: {o it is in cafe of a feoffment made inlike manner
oy dures of imprifonment, it is onely voidable by privies in blood
thacritable, and not by privies in law or eftate. '
- (fihld by thefe refemblance:s and c'_liverﬁties this adt .is under{ltood,
¢ our books that feem prima facie are well reconciled: the dures
iﬁ;- Mmings, aut caifa metus,
afi‘lr:iiyf?;kth}s branch fpeaketh onely dum fuit in prifora; oncly for
- ‘ofe' 1t 15 to be known,_, that a man f{hall avoid his deed for
Impri{onment, albeit he were never imprifoned: for a
van fhall avoid his own a& for manuas in four cafes, wiz. 1. for
tear of Joftis of 1if; ‘ e nd
ife, 2.

ireprifonment ;

belongeth not properly to be treated of

282
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Lib. 5. fo. 119.
Whelpdales cafc.

I H.7. 15.

Lib. 3. fo. 42
47, &c. Whit-
tingams cale,
i4. AllL p. 20.
39 E. 3. 28.

41 E. 3. 9. Feoff.
ment & Faits 49.
g H.6.6. 3% H.
6.27.2E.4.21.
Whittingams
cafe, ubl fupra.

39 .En 3- 23.

11 R.2. Duies
21. 35 H. 6. 17,
28 H. 6. 21, 27
39 H. 6. 5.

of lofle of imnember, 3. of mayl}em, and 4. of 7 E. 4. 21.
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Y. Part of the
Inftitutes, §433.

( HANCELLOR, treafurcry juf-

“ tices, ne nul de councel (1) le roy,
ne clevke de la chauncery, ne del efche-
query ne de jufticey ne dauter minifier,
ne nul del boftel le roy, ne clerk, ne lay,
puis refcerver efglife, ne advowfon
de e¢fglifey ue terrey, ne tencment in fee

ne

Weftm. {fecond. Cap. 4,

imprifonment; otherwife it is for fear of battery, which may be
very light, or for burning of his houfes, o1 taking away, or deftroy.
ing of his goods, or the like, for there he may have fatisfa@io by
recovery .of damages.

‘This fear, by realon of manuas, is well defcribed by Bragyg,
Metus autem eft prafentis, vek futuri peviculi canfa, mentis tiepidatip, e;

prafentem de bemus a cerpere metum, non Jujpicionem inferend: efus, wel

cujuflibet vani et meticulofi hominis, fed talem qui cadere poffit in wiyun
conflantem ; italis enim devet €ffe metus, qui in fe continet mortis periculuy,
€L corporis cricciatuni.

But there is a great diverfity betwec-n the making of a continy,!]
claim, or entry into lands, and the avoiding of a mans own ad;
for, fcar of battery is 2 good caufe to make a claim as neer the
land as he dare for fear of battery (for the recontinuance of an an-
clent right 1s favoured in law) but it is no caufe to avoid his own
act; wherein it is obfervable, how fear of 1mprifonment (which is
a manner of captivity) is more grievous and odious in law, then the
fear of battery.

Sce more of this matter in the firft part of the Inflitutes, 4

ﬁ.‘! (.

(14) Ratione dimiffienis.] Here,asin many other places [demife]
is applyed to an eftate either in fee fimple, fee-tail, or for term of
lifc, and fo comimonly it is taken 1in many writs,

* But this a¢t extendeth not to every kinde of demife orcon-
veyance; for if the demife or conveyance be by fine or other mat-
ter of record, &c. this branch extends not to it, for regularly con-
veyances, or other aés of record knowledged, or made by one that
1s 7207 compos mentis, or by dures of imprifonment, are unavoidable
by him or his hecirs by law: hereof {fee Beverleys cafc, lib. 4.
fol. 127.

And fuch conveyances, or other aéts of record knowledged, or
made by an infant, are alfo unavoidable, unlefle he doth avoid them
by writ of errour, or axdita querela, during his minority; and there-
fore this branch is to be underfiood of alienations made 2 panu,
and not by matter of record. _

A recovery by default againft an infant is erroneous, and {015 2
recovery by default againft a man in prifon, though he be lawfully
imprifoned; but the infant muft reverfe it by writ of errour during
his minority, becaufe his infancie muft be tryed by infpection, but
the man in prilon may reverfe it when he will.

CAP. XLIX.

HE chancellor, treafurer, juftices,
nor any of the king’s council, o
clerk of the chancery, nor of the ex-
chequer, nor of any juftice or oth{cx
officer, nor any of the king’s hou ©
clerk ne lay, fhall not receive )

church, por adVOW_fon of @ Chlll;:lt;:

Fer
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oer doniey ne per achate, ne a ferm's ne land, nor tenement in fee, by gift,
o champerty, ne en auter maners tan-  nor by purchafe, nor to farm, nor by
que come le chofe eff en plee devant champerty, nor otherwife, fo long as
nois, o aevant wll’ de nous minylr’y the thing is in plea before us, or be-
we nul lower ent foit pris, Et gu: fore any of our officers; nor fhall
encounter ceft chofe faces ou per luy o take no reward thereof. And he that
per auters ou nu [bargeine ent] face, doth contrary to this adt, either him-
foit punie a la volunt le voy (2), auxi- {elf, or by another, or make any bar-
bien celny qui le purchafera, come celuy  gain, fhall be punifhed at the king’s
qui le fra (3). II E. 1. Champertie pleafure, as well he that purchafeth, as
1. Articuli fuper Chartas, cap. 11.  he that doth {ell.

(Fitz. Champerty, I. §, 6. 8. 12. X4, 15, Hob, 117. 3 Ed. 1.¢c. 25, 28 Ed, 1. c. 11. Regift. 532,
19;. Raft. 119, 33 Ed. s ftate 2 & 3. ) _ : .

(1) Chanceller, treafurer, juftices, ne nul de councel, &c.] This 1s a
law of addition and explanation for the ftatute of W. 1. cap. 25.
Purweiant que nul miniffer le roy, &¢c. It was doubted, whether the
chancellour, treafurer, juftices, and thofe of the kings councell,
being perfons of fuch eminencie, were within thefe words [ nu/ mi-
viffer le roy,] and therefore this a&t by way of addition and
explanation doth adde, chaucellor, treafurer, jufice:, et counncell le
roy,

Alfo this a& is an addition to W. 1. cap. 28. for that extendeth
but to the clerks of the king, or of the juftices; this act addeth,
clerks of the chancery, and of the exchequer, and of any other
oficer; it addeth alfo thofe of the kings houfe, be they of the
clergie or laity; and al{o that they thall take no reward, &ec.

And 1t i1s to be obferved, that neither the chancellor, treafurer,
muy of the juftices, or any of the kings councell, nor any clerk
herein mentioned, nor any of the kings houfe of the clergie or laity
fhall (hanging the plea) receive any advow{on, land or tenement,
by pift, purchafe or fearm, either for champerty or otherwife ; fo
as none of thefe perfons here prohibited can acquire any advowf{on,
land: or tenement, depending the plea, though it be bona fide, and
hot for champerty or maintenance; partly in refpelt of their great-
ncﬂe;, and partly in refmeét of their places, both in the kings court,
and in the courts of juitice; {o as the very countenance and places o AffLp.3. 32
ot thefe men, when they become intereffed in the land (eo 7p6) E.3. Champer-
are apparent hinderances of the due and indifferent procecding of ¥ where the
fav and juftice, An excellent law and worthy to be known, and f-;sz ‘;’f"fhjé
moft neceflary to be put in execution; {fo as true it is, that if any perfons, other-
other perfon purchafe bona fide, depending the fuit, he 1s not in wife they could
danger of champerty: but thefe perfons here prohibited cannot not be law.
{Jﬁi:clllaéfe z}.tBall, neither for champerty nor otherwife, depending 15?_?}'_‘13'_”’
:hi,g&a'a ] nt thele perfons here prohibited mEl{’c b_e charged upon ;4,. E. 22E.3.

A:nd’ t‘l*]' not for champerty, unlefle they maintain, 10. 8 E. 4. 1.
which 6}315 dlS a great addition to the flatute of W, 1. cap. 2§. [ 485 ]
Nt ended onel?r where the purchaler (pendente placito) did
fﬂoﬁgil:: fﬂ:lﬂf:e cafes prohibited by this law, the childe cannot in-
o ypon t}; 1er, nor the father his childe, or the like, as they may

¢ otaer Ratutes,
2 And
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1. Part of the
Inftitutes,§ 433,

(I{AJVC'ELL OR, trcafurcry juf-
/.

ticesy ne nul de councel (1) le roy,
ne clerke de la channccry, ne del efche-
query ne de juflicey, ne dauter minifier,
ne nul del bojtel le roy,y ne clerk, ne lay,
ne puis refeeiver efglife, ne advowforn
de e[glifey ue terrey, ne tencment in fee

Weftm. fecond. Cap. 4,

imprifonment; otherwife it is for fear of battery, which may be
very light, or for burning of his houfes, o1 taking away, or deftroy.
ing of his goods, or the like, for there he may have fatisfadion by
recovery .of damages. ;

This fear, by reafon of manuas, is well defcribed by Bragg,
Metus autem ef? prafentis, vek futuri periculi caufa, mentis tireprdatzo, c;

prafentem debemus accipere metum, non fufpicionem infereadi cfus, oyl

cufuflibet wani et meticuloft hominis, fed talem qui cadere poffit in viryy,
conflantem s talis enim debet effe metus, qui in fe continet mortis periculun,
EL corporis cricczatumt.

But there is a great diver{ity betwe-n the making of a continu!l
claim, or entry into lands, and the avoiding of a mans own ag;
for, fcar of battery 1s a good caufe to immake a claim as neer the
land as he dare for fear of battery (for the recontinuance of an an-
clent right 1s favoured in law) but it 1s no caufe to avoid his own
act; wherein it is obfervable, how fear of imprifonment (which is
a manner of captivity) is more grievous and odious in law, then the
fear of battery.

See more of this matter in the firft part of the Inflitutes, #4

Supra.

(14) Ratione dimiffionis.] Here,asin many other places [demife]
is applyed to an eftate either in fee fimple, fee-tail, or for term of
lifc, and {o corfimonly 1t is taken 1n many writs,

#* But this act extendeth not to every kinde of demife or con-
veyance; for if the demife or conveyance be by fine or other mat-
ter of record, &c. this branch extends not to 1t, for regularly con-
veyances, or other aéts of reccrd knowledged, or made by one that
is 7on compos mentis, or by dures of imprifonment, are unavoidable
by him or his heirs by law : hereof fee Beverleys cale, lib. 4.

fol. 127.
And fuch conveyances, or other acs of record knowledged, or

made by an infant, are alfo unavoidable, unlefle he doth avold them
by writ of errour, or audita guerela, during his minority ; and there-
fore this branch is to be underftood of alienations made i pai,

and not by matter of record. -

A recovery by default againft an infant is erroneous,and fo 152
recovery by default againft 2 man in prifon, though he be fawfully
imprifoned; but the infant muft reverfe it by writ of:ermur'durmg
his minority, becaufe his infancie muft be tryed by infpection, but
the man in prifon may reverfe it when he will

CAP. XLIX.

HE chancellor, treafurer, juftices,
nor any of the king’s council, no
clerk of the chancery, nor of the ex-
chequer, nor of any juitice or orh{cr
officer, nor any of the king’s hou ©
clerk ne lay, fhall not receive any

church, nor advow@bn of a Chlll;‘il&:

]‘6}.
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ooy done, ne per achatey ne a ferm’s ne  land, nor tenement in fee, by gift,
a champerty, ne en auter maner, tan- nor by purchafe, nor to farm, nor by
que Come le chofe eft en ples c!e-?ant chamgerty_, nor otherwife, 1o long as
nous, ou devant ull’ de nous minyflr’y the thing is in plea before us, or be-
ae nul lower ent fort pris, Et qui fore any of our officers; nor {hall
ncounter ceft chofe face, ou per [zzy ou take no reward thereof., And he that
per auters ou nu [bargeine ent | face, doth contrary to this act, ¢ither him-

Jut punie a la volunt le roy (2)y, auxi- {elf, or by another,_or make any bar-
bien celuy qui le purchafera, come celuy  gain, fhall be punifhed at the king’s
gui le fra (3). 1T E.1. Champertie pleafure, as well he that purchafeth, as
1. Articuli fuper Chartas, cap. 1X.  he that doth fell,

(Fitz. Champerty, 1. 5, 6. 8. 12. T4, 15. Hob. x17. 3 Ed.1.c. 25 28 Ed, 1. c. 11. Regift. 3§82,
153, Raft, 119. 33 Ed. 1. flat. 2 & 3. ) ] _ .

(1) Chancellor, treafirer, juflices, ne nul de councel, &c.] This is a
law of addition and explanation for the ftatute of W. 1. cap. 25.
Purveiant que nul minifler le roy, &ec. 1t was doubted, whether the
chancellour, treafurer, juftices, and thofe of the kings councell,
being perfons of fuch eminencie, were within thefe words | zu/ mi-
siffer le roy,] and therefore this a& by way of addition and
explanation doth adde, chancellor, treafurer, juflices, et councell le
rop.
Alfo this a& is an addition to W. 1. cap. 28. for that extendeth
but to the clerks of the king, or of the juftices; this aét addeth,
clerks of the chancery, and of the exchequer, and of any other
officer; it addeth alfo thofe of the kings houfe, be they of the
clergie or laity; and alfo that they fhall take no reward, &c.

And 1t is to be obferved, that neither the chancellor, treafurer,
my of the juftices, or anv of the kings councell, nor any clerk
herein mentioned, nor aay of the kings houfe of the clergie or laity
fhell (hanging the plea) receive any advow{on, land or tenement,
by gift, purchafe or tearm, either for champerty er otherwile ; {fo
as none of thefe perfons here prohibited can acquire any advowion,
land, or tenement, depending the plea, though it be bona fide, and
hotfor champerty or maintenance; partly in refpect of their great-
neie, and partly in refpe& of their places, both in the kings court,
and in the courts of juitice; {o as the very countenance and places o AffLp.3. 32
nf thefe men, when they become interefled 1n the land (eo 2p/6 ) E. 3. Champer-
are apparent hinderances of the due and indifferent procecding of Y 6. where ;':h“
law and jultice. An excellent law and worthy to be known, and :'::;i. t: I:;'l:fe
moft neceflary to be put In execution; {0 as true it is, that if any perfons, other-
other perfon purchafe dona fide, depending the fuit, he is not in wife they could
danger of champerty: but thefe perfons here prohibited cannot not be law.
P}’;m‘.hafe at all, neither for champerty nor otherwife, depending ;fcf?lé'dé_m’
Iﬂ ?rPleé_l. Bt thefe perfons here prohibited I'Ill:lﬁ: b_e charged upon ,7;_ £. 22 E. 1.

sadt, and not for champerty, unlefle they maintain. 120. 8E. 4. 1.

And this is a great addition to the Hutute of W. 1. cap. 25. [ 485 ]

witich extended onel ' ]
i exu where the purchafer (peadente placito) did 6 E. 3. 33-
diaintayn, )’ P (2 7 / F.N.B.Jxa;z.

And in thefe cafes prohibited by this law, the childe cannot in- Pl. Com. 33.

df':{m the father, nor the father his childe, or the like, as they may
7pon the other ftatuges. B .
- And



AS5 Wefltm. ifecond. Cap. co,

And the prohibition here for taking of rewards is very
markable. '
(2) Soit punic a la wolunt le roy.] Thele words are €Xpounded
before upon W. 1. cap. 25.
&ee the ftatute And where both the {faid ftatutces conclude 1n effe@ concerniye
»f Confpiracic, the PUlli[thHt, Fs qie Zeﬁ'a; thiS aét ﬂddﬂth, ::22'{:1.‘3'55'3?2 CEZID! g‘f;eZ

E;ml—ll!E-S-B?:‘IE: ; purchafera, come ccluy que le fra, that 1s, both the giver, angd the
§imilc. taker. -
W. 1.ca. 25,28, Sce the ftatute of W. 1. cap. 25. & 28. and the ftatutcof 28 E_,

23 E. 1.ca. 11, cap. 11. and laftly, the ftatute of 32 H. 8. cap. g. wherehy

32 H. 8. ca» 9+ a]] former {latutes concerning maintenance, champerty, and
imbracery are confirmed, and commanded to be put in due
exccution, and by that ftatute exccllent provifions are made cop.
cerning the fame.

5t E. 3. Chame« (3) Huxibicn celuy que le purchafera, came celuy que le fra.) And

perty 5- yct the party grieved may have his action againit the purchafer

See the ftatute X _
GEEII % . Vet, oncly, if he will.

Alagna Chart. We have been the more brief in expofition hereof, becaufle we
frat. de Cham- have treated of this fubje& before in the expofition of the ftatute
BCrty. of W. 1. cap. 25. & 28.and fhall have more occafion to pek

hercof when we come to the faid aét of 28 E. 1. cap. 11.

The caufe wherefore this chapter was publithed 1n French, was,
for that the faid two chapters of W. 1. whereunta this at maketh
additions, were likewife publifhed in French.

Sce articuli fuper chartas, cap. 11.

CAP. L.

MNIT A predifa flatuta incipiant ALL the faid ftatutes fhall take
connfervar: 1) ad jfeflum Santir cffeét at the feaft of St. Michael
Aichaclis (2) proximo wenturum, ita  next coming, fo that by occafion of
qued occafione  aliguorum  delictorum  any offence done on this fide the faid
coiitra aliquod preediclorum flatutorimn  feaft, contrary toany o_f thefe ftatutcs,
citra preediéium foftum perpetratornm, no punifhment (mention whereof 13
paena delinguentibus, de quibus mentio  made within thefe ftatutes) fhall be
fit in flatutis, non infligatur. Super exccuted upon the offenders. Morc-
vero flatutis in defeltum legisy ¢t ad over, concerning the {tatutes p_rowd«
remedia editisy, ne diutius querentes cd where the law faileth, g.nd for re-
cum ad curiaim regis venerint rvecedant medies, left {fuitors coming to the
de remedio (4) defperatiy babeant bre- king’s court fhould depart from thence
via [fua 17 fro cafr provifa ( 3)y [ed nen  without remedy, they {hall have ?i]mli
placitent’ ufgs poft feftum Sanéti AZi-  provided in their cafes, but tht’:‘)’f Sat
chaclis fupradictinn. not be pleaded until the feaft of ob
* Michael aforefaid.

. N . 3 . . ‘. - . a 2 . T]]is “,-"ﬂs
(I) Omaic preedicia _/?a: ulq inpciprant ca?g/i’rwar:, &C] or neet

very juftly added, to the intent that all men dwelling far 1ed by
might be well informed of thefe laws before they Were pun
them; the parliament begun pof# Pafeh. and hereby day was
untill the feaflt of Saint Michael. )

givcn
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(2) Ad feflunm S:{m‘ﬁ Mfrbae!z’x.] Albeit there be two fea_ﬂs of 5B.3.6. 20H.
Saint Michael, Saint Michael the F}rchangel, and_ Saint MlCh&Fl gnﬁ?& HSIEI;IE Zg
de monte tumba, commonly called, Saint Michaels in the mount in "5 < e
Cornwall; yet that feaft * that is moft notorious and of greateft ac- I,gicutes, § 99.
count is to be taken, and thatis the feaft of Saint Michael th’arche-
angell celebrated on the 29 day of September, and not the feaft
celebrated the 16 day of November. _ _

Note, that both were the feafts of Saint Michael th’archangel,
but the fealt of Saint Michael the 2g of September is the moft noto-
rious, both in legall proceedings, as offabis Dlichaclis, E&c. and never
otabis Michaelis arch’; and common eftimation for payment of rents,
beginning and ending of leafes, and the like. | | |

(3) Super wero flatutis in defectum legis et ad remedia editis, ne diu-
tins queventes, cum ad curiam vegis <venerint, recedant de :*:ewm’ia dg—
fperati, habeant brevia fua in fuo r:zyk pra:vg’ﬁrz.] Ad ?:E??Jé’(/.!a; that is
when any the ftatutes made at this parliament provide remedy far
the party grieved, he fhall have an ation grounded upon this a&
for his relief therein; and thefe words [ad remedia) do dittinguifh
them from thofe aéts which give the penalty to the king alone.
And hereupon they are called in ancient authors, brewe remedialia,
which are to be framed upon thefe alts by learned men, whereof
Fleta {peaking of the mallers of the chancery, {aith, Jp/f autem col- Flew,li. 1. cox24
laterales et focii cancellarii effe 5 dicuntur praccptores eo quod brevia
(canfis examinatis ) remedialia feri pracipiunt.  And {ometimes they Bralt. 11, §.fo.
are called, brevia magiftralia, becaule (being out of courfe)it is a 413
mallers plece to frame them as they oucht,

(4) Recedant de remedio.] Sece before in the expofition upon the
24 chapterof W. 2. the like claufe,

Cambden Brit,
135, 137,

g e

[ 487 ]
STATUTUM de CIRCUMSPECTE AGATIS.

Editei: Anno 1 3 Edw. 1.

RE X talibus  judicibus Jalutem,

_ THE king to his judges fendeth
Czrcumﬁ)fﬁe agatis (1) de 7ETQ-

greeting. Ufe yourfclves cire

s tangentihus epr ;apzz?szrwfc‘e?;_’/ém
(2),_ et ¢ius clevum, non puniend’ cos fi
f"{f?f—‘fl‘_m tenverint in curia Chriftia-
wlatis (3) de his gue mere Juut [piri-
tualiq ( &)y Viz. de correctonibus quas
prelat factunt pro nsrtal; peccato, viz.
pre fofumn‘mzc, adulterio (§5) et hu-
Jé{/"ifﬂfh (6)3 pro quibus aliguande in-
JC:’%F"_‘:‘H-': Pena corparalis, aliquaido pe-
ﬁ:firiz /( 7); maxime  fi convidlus
er sjufinadi liber homo. Item
J pralatys pumiat pro cimeterio 1012

dﬂf{ﬁ*, ecclefia rl{ﬁ'aap}rm (9), vel non

Jecenter

cumipectly in all matters concerning
the bifhop of Norwich and his clergy,
not punifhing them if they hold pleza
in court chriftian of fuch things as
be meer f{piritual, that is to wit, of
penance enjoined by prelates for
deadly {in, as fornication, adultry, and
fuch like, for the which f{oimetimes
corporal penange, and fometime pe-
cuniary 1s enjoined, f{pecially if -a
freeman be convict of fuch things.
Alfo if prelates do punifh for leaving
the church-yard unclofed, or for that

the
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decentey ornata (8), i1 qurbus caftbus
alia paera non vot:ft inflige quam pe-
curiaria,  Jtens /E relior pelat *wrfu;
parochianos oblationes (10) ¢t decimas
(11) debitas el confuctas (12), vel f2
rellor agat contra veclorem de deciinis
snzjoribusy wel mincvibusy duiinoio 162
petatur  quarta pars (13)  aleris
LCl :ﬂfﬁﬁ. ‘
siweilz (14.) i partibus wudr msrtuarium
it confucvit,  Liem Ji pralatus ali-

bt

f:gfz;s c:’éd.;ﬁﬂ', vel advocatis petat a
sellore penfionem (15) fibs debitam,
cinnes bujufinods petitiones funt facicnd’
in foro ccclefiaftice.  De wiolcntia ina-
s injectione in clericum (16), et
in caufa diffamationis conceffumn furt
alias (17), quod placituminde teneatur
in curia chriflianitatisy, cumn  non
petatur pecumia, [od agatur ad correc-
tionem peccatiy et frmiliter pro  fule:
lefione (18). [n omnibus predillis
cafibus habet judex ecclefiafficus cog-

sofcere regia prohibitione non obftante.

(13 Rep. 41. 7 Rep. 44. 5 Rep. 6.

Circum{ _pe&e agatis.

the church is uncovered, or not ¢y
ventently decked, in which cafeg non;
other penance can be enjoined by
pecuniary. ltem, if a2 parfon denypg
of his parifhioners oblations oy tithes
due and accuitched, or if any parfop
do fue againft another parfon fo
tithes greater or {maller, {o that g
fourth part of the value of the benefiee
be not demanded.  [tem, if 2 parfon
demand mortuaries in places where;
mortuary hath been ufed to be given,
1tem, 1f a prelate of a church, or of
2 patron, demand of a parfon a penfion
duc to him, all fuch demands are 1
be miade in a fpiritual court, And
for laying violent hands on a clerk,
and in caufe of defamation, it hath
been granted already, that it (hall be
tricd in a {piritual court, when money
is not demanded, but a thing done fo
puntfhment of f{in, and likewife for
breaking an oath. In all cafes aforc
rehearfed, the {piritual judge fhall have
power to take knowledge, notwitn-
franding the king’s prohibition,

& Ed. 4. 13. Fitz. Prohibition, 13. 20. 4 Repe 20

K¢l 59. 22 Bd. 4. t.20. Bro. Prohibidon, 18. 21. Bro. A&, fur le cafe, 115, S H. 6. £ 20
11 H 4. f. 88. Regift. 364 45. 50, 51. 57, &¢. Rafts pla. 433. g Ed. 2. ftat. 1. c. 1.

Rot, Parl. 25 L.
3. Srat. 3. nn.b62.
xg E. 3. junid.
=8. 27 All. p. 7.
ro H. 4. 1.

12 . 7. 25.
¥i. Com. 30. b,
= E. 6. ¢c. 13.
verius finem.
1.4.f 1. 47. Inter
Palmear&Thorp.
g tol 67. 1. 7.
fol. 44. Pl. Com.

the prelates theomiclves,

liament.

’36_' b. iccular courts the kings lawes doe {way :
* [ 488 ] ecclefiafticall courts the lawes of Chriit thould rule and diretiy

Lilany. 1. 17, ¢,

:!'.I- Bftii_i'. ]l 5-

YR 4133: Fc

teps alibi.

Ly -itton 22,0,

2 frepe alivi
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1‘7‘!’. ":'_,,_ {:;]p_ 5-
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J.n._’ﬁu N, e 3
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(1) Circumfpesle agatis.]
holden at Weltm” anno 13 E. 1. a writ devited, called craamfpet
agetis de nezotiis tangentibus epifiapum Noravicenfem, et cjus clertin,

Tlough fome have faid that this was no flatute, but made by
yet that this is an act of p
it i1s proved not onely by our books, but alfo by an act of par-

whiach caufe the judges in -thofe courts are divines, as qrchbifho]
biihops, arcndeacuns, &c.
chriffianizatic, . ecciefir, in qua ferwvantur leges Ghrifte, ¢4 taiist
in jora veslo ferwentr loges mundi. acedi =
leces H. x. thus 1L 1s contained, Sicut antiqua fuerp! inmyditutioe o
puctin jalutars #egis fmperio wera naper £ﬁ recordatione
generatia commilaingn placita cortis Jocis et wicibus, &e. il
eprcopl, comites, wiccdentinty, wicariiy, centtnarii, aldermai

There was alfo at this parhamest

1rliament,

(2) Dencgotiis tangentibus epifcopuvr Noravicenfen, ) _

T'he bithep of Norwich is here pur but for example, but 16¢¥
tendeth to all tiie bifneps within this realme.

¥ (3) In cxria chriffianitatis.]

So called, becaufe as 10 the

and decide catfes; o m
or

'11

-:}

Linwoods words are thele In il

; Wt
In libyo yubeo in feaccai’ 7
jE:rrm;:::e'rt'f
firt £ i
.’ }H.‘fjﬁ:.-:.?
jrd}“"
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Breapo/itts barones, vavafores, tingredii, et carteri terrarum domini ¥.N.B. 41, &c.
diligenter intendentes, ne malorum impuntias, aut gravionum praviias, i:;*-;z?dtdai foro
wel judicun [fubverfio /E:'l:rzz‘ mfﬁr_a: laceratione m{;ﬁmau{. Agantur .G fpe e
primo debita werae chriffianitatis jura, Sfecundo regis placita, poffreme agatis, fol. 71,
COUfE ﬁugﬂfamm dignes /Ezti.y"ac‘?farziém expleantur. Liber rub. in
And if any defire to look before the conqueft concerning this ‘-‘-“f’f:'d- “‘ﬂhs
matter, he may read amongit the laws publifhed by king Edgar, ;'.;}3‘4'__:“9-4 .
Celeberrimns autem ex omni fatrapia cornventus bis quotannis qgitor, . | .
_ 11 : e : Int’ leges Regis
eut f,,,,{gm ilins diocelss epifcopus et aldermanus interfunto, quorrn: alter Edgari cap.
L n. - L
jum drvina, alter bhumana pap::!nm edoceto. . Lamb. verbo Se
Thus much by reafon of this word [chriffianitatis] having been nator, Alder-

{aid, let us return to our adt. . E‘;”r ;” Elder-
v . - . . ol N, .
(4) Mere Jpiritualia. '} “S :dc difla, quia rmlzlz ?aée;:‘t m.i.lx'mr;zm tem= g naior, which
pﬂ.:'.ﬂ[!ﬂ?ﬂ . they are here cailed meere ipirituall, for that they have no fignifieth the

mixture of the temporalties, and becaufe they are correftions pro Sherive, i. Pric.

Jalute anime. pofitus, feu cul-

Britton faith, Que feint efplife eyt conufarnce de juger de pure fpiri- t0S comitatus.

tualite; herefie, ichifmes, holy orders, and the like are mere Britton fol.r 1. b.
fpiritnall things ; note it appeareth by the conftitution of John f;ﬂ&;nchs'm'
Stratford, archbifthop of Canterbury in a fynod in London anue Flft‘; 1. 2. cap.
domini 1380. §. guidam etiam, &c. that adminiftration of the goods s53. 1. 6. ca. 36.
of a man dying inteftate, was granted to ordinaries, comfenfu regis &c. Linwood

et magnatum regni Anglie tanquam pro jure et ecclefiaflica libertate ab <°P di tr?"]“
olim extiterit ordinatum., And Linwood faith, that probate of tefta- f,m;n E'ﬁ;_ 1;_7'

ments, de confuetudine Affgﬁm, ¢t non de jure communt, belong tO0 Kennes Cite.

court chriftian: which I have added for three caufes. See hercrfier in
1. That thefe things being temporall, and not mecre {pirituall, this Chapter
verbo Mortuary.

as our adt {peaketh, belonged nor ab initio to the court chriftian, . [ 0 "0

2. Thar the ecclefiafticall judges derive their jurifdition therein a
by parliament, and the cuftome of the realme, and not from any
foreign power.

3- And laitly, that herewith our records and books doe accord 2 R. 2. tit.
and agree. - Teftam. 4.

(S) Pro mortal; peccato, vix. fornicatione, adulterio, &c.] 'There 1z H. 7. 12. b.
be two examples put in particular of meere fpiritualty for correc- See hereafter
tion of thefe offences. verbo DMortuary,

In ancient time the kings courts, and {pecially the leets had
POWEr to enquire of, and punifh fornication and adultery by the
Ill)ame of Letherwite, and it appeareth often in the book of -
‘ }t:_mef'day that the_ king h:ad the fines aflefled for thofe ?Egnces
Vhich were affefled in the kings courts, and could not be inflicted
i curia chrifianitaris. | ‘
nat(uﬁr)e vy, b};uj:g/:wadi.]_ Thefe are to be taken for offences of like
it asft € two oftences here particularly exprefled be, as foli-
e wg_ ?ln}f womans chaftity, which is Icefler then thefe, and for o
poun & 1ICh 18 greater ;. and herewith agreeth Linwood, who ex-- Linwood ubi fup.

Ing this act faith, Nox intelligas de omni mortali peccato, fod de. Toennes cafc ubi

"d‘j’; ;::._,;m sz:z'tft:f de fua rzé:rmra Jpeliat ad forum f:dgﬁa/ﬁcum 5 7nam ¥ {up 4
sorals ”;' cijuflibet peccati mortalis cognofieret ecclefia, fic periret tem-
gladi jurifditio, | 1 a o
?m&;zwi’ria g;fém ali quando z:.qﬂ{'gfmr_ pana garﬁbmli:, ab'gumzdn [4,39 ]
commue Y€ pana pecuniaria muft. be intended by way of et Cler,
on” of penance, as it is clearly expounded by the ftatute cap, 2.

ﬂf Arr;fn{i C; . . . S
; €ri; stem [z preelatus imponat- am pecuniariam Britton 11, bt
AL Iy, ’ - s 3 H " penam 2 alicui F-NeBo3z. 2.™"

-
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alicsi pro peccato, et repetat illam, vegia probibitio locum babeat s 3y
fo doth Britton rake 1t.

Verblag.Chart.  Vide artic® contra probibit® regiam Vet? Magna Charta, pro com,

L 210 BOXK <

%i—ﬁ;ﬁi‘,’:‘ . The parifhioners ought to repaire the inclofure of the churc).

i 5 fo. 67 yard, becaufe the bodies of the more common fort are baried ther,

Jereys cafe. ) and. for the prefervation of the burials of thofe, that were, g
fhould have been whiles they lived the temples of the Holy Ghof;
and cameterium is derived of the Greek verb xouaw, thatis
dormio, and therefore cameterium eff quafs dornitorium, quig movy
dormire dicuntuy ufque ad refurvellionem. And alfo if the church—yard
be not decently inclofed, the church which is domras Dei canmy

®esil 458 decently be kept, and therefore this the parifhioners ought to dee
per conjuctudinemn notoriam et apprabatam, and the conufans thereofis
allowed by this a&k. _

(8) Ecclefia difeooperta, wel nonm decenter ornata.] In the fame
manner the parifhioners by this act ought to repaire the church, for
that it is the place where divine {ervice is celebrated, and the bodie
of the parifhioners of the beft quality are buried ; 1n refpeft wher.
of this law doth allow the ecclefiafticall court to have conufa
thereof, and for the providing of decent ornaments for the celebi-

zon of divine fervice.
Regilt ubi (9) Ecclefia difcooperta.] This is intended mot onely of the
LR o body of the church, which is parochiall, but alfo of any publigue
¥. N. B. 500, chappell annexed toit; but it extendeth not to the private chappel
Britcon Zol- 13- £ any, though it be fixed to the church, for that mut be r-
Regift. 24. & paired by him that hath the proper ufe of it; for gus fentit com
> duam, fentire debet et onusy and this the parifhioners ought to doe
per confuetudinen notoriam et approbatam, and the conufans thereof

is allowed to them by this a&, but the chauncell is to be repaired
by the parfon, &c.

ATt fontra {10y Oblativnes, decinmas debiras, wel Ja?ﬁm‘m.] Oblationes nthe
prohL regiam canon law are thus defined :
VerMag. Chart.

. Oblationes dicuntur quacunque & piss fdelibufgs G brifiianis offtrav
Aﬁi Clﬂrl Cﬂp. D z . f"‘d’ g 5 'if‘r
3, 2. 2 E6. 2w Decet ecclefie, five ves foli > five mobiles.

cap. 13 (x1) Decime.] It appeareth by the auncient writ, fﬂ'f’ ;‘ﬁf
Cap. Cler. adwvocatione decimarum, and by the like ancient writ 01 J7 i ha;
quaf. 13. whereof you may reade before in W. 2. cap. 5. verfus finsm !

Regitt. fol. 29- ' it ied ings court.
& 32, F. N. B. the right of tithes was tried in the kings

0. b, + And this appeareth by an att of parliament In an?? ;:iaﬁiﬂjg
+ YR E. 4. cap. 7. €ap. 7. and it.is agreed in 4 E. 3.’that before the ftatute (8 ol
F.W. 8. 30. g ‘W. 2. cap. 5.) every parfon was oufted to demand tithes In
4 E. 3.27.  ° Chnilian. T
33 B 3 33 Bracton lib. 5. fol. 4o1. faith, quod decime funt [piritualitat? ﬁ?-ﬂ .
83. H- 5,' * and Britton, who was bifhop of Hereford, and jearned m 1 Bufaﬂir
f;‘;&' ti- 5- 1o of this realme, treating of what things the church hath con
it b omitteth tithes. ' _ 4
?xﬁf‘l}f;f:%ﬁ. Hereby it appeareth that the recitall 1n the flatute fii:ﬂ E 4
Regis, sav. 8. that puriuit for tithes of right ought, and of 31“31‘3; -y
tol. 138. having pergaince to the {pirituall court, muft bee intended bY 1

st o Ciid, Hee | fOrmer a&s of 1 parliament, (as things annex e

h c e e
pradicasit beatys 35 of W. z. of ‘this aft madein * 13 E. 1. articuls ff!-m’:]aiim oty
Avgsdinus # 318 E. 3. cap. -1. and is confirmed by later. alts of pd

concefla funt 2 27 L. 8. cap. 20. 32 H. 8. cap. 7. and 2 E, 6. @P 1" o

sexe baroribus

et populo.
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Now of tithes there be three-kindes, prediall, perfonall, and

mixt, and this aét extendeth to them all, and for perfonall tithes

fee the ftatute of z E. 6. cap. 13.
And true it is, that of auncient time the parfons did fue for {fub-

tration of tithes in court chriftian, but if the right of tithes had
come in queftion, it fhould have been tried by the common law;
and therefore in libro rubeo inter leges Henr. 1. {fpeaking of purfute
for tithes in court chriftian, it is faid, /7 rex patiarur; but at this
day it is without queftion, as hath been faid, that for {fubftraction of
tithes the conufans by force of divers als of parliament doth
belong to the ecclefiafticall court.

(12) Vel confuetas. By this alt modus decimands, reall compofti-
tion, or by prefcription, or cuftome is eftablifhed, for hereby are
tithes divided into two parts, iz decimas debitas, and that 1s guora
tars, the tenth part, and into decimas confuetas, and that is a duty
perfonall due by cuftome and ufage to the parfon, &c. in fatisfac-
tion of tithes; as a yearely fumnme of money, or other duty, and
thefe are here called decimaz confuete, and for this modus decimandi
tlh? p?}rfon, &c. may fue in court chriftian, and is warranted by
this aét.

There 15 alfo a reall fatisfaftion for tithes, as if of ancient time
land hath been given by the confent of the patron and ordinary to
the parib_n and his fucceflors in fatisfa&ion of tithes out of other
L:mds, this 1s alfo a good difcharge of tithes, but for this or the
htke reall fatisfation hie cannot {fue in court chriftian, but at the
common law: of this reall fatisfaction you may reade a notable
iﬁ?:gﬁ tzh ge rI;{;gi.S ?}rllr:;ch was before the making of this a&t, and

Sampfon Foliot brought a prohibition againft Thomas parfon of
Swindon, guare fecutus ¢ff in curia chriftianitatis de laico feodo ipfrus
Santfen in Draicot, €¢. the defendant pleaded that zon ef? fecutus
plact un, &C. de laico feodo, fed verum wult dicere, et dicit quod revera
II‘ ;?;?;; _::::;:.; bus :{e!a;gimis petiit ab eodem decimas ﬁ;:ff de quodam prato in
e ﬁ{;‘a é}m oc .E‘am Juam de Walcot, Sc. et nibil petiit in parochia
o z; ; m:- ! S ampfon dicit gwfi ameﬁﬁm{ Juz antiquitus
i -waj?f praz:: ecc{ﬁﬁf de Draicot, pro decima feni, quam
hber, ot o aj‘:? petit; et mé {oa’fm prato, quas e‘ad{'m ecclefia adbuc
dits o per tffzyc}z{e ba uity una{e wvidetur quod illud gaaaf prae-

o .iamas pftzt.dec:mm eff in laico Jeodo, et quod pratum illud de
%"; ;{;I i”ezﬂj:ﬁz: pe!:t‘ dfff#!f?.f ¢ef? in Z_)rm'fat Sfrcut breve dicit ot non in
Mo being joi rie cfa::';:‘ Sfe Juper patriam, &c. Whereup?n feverall
purfucd b mles” | €)ury gave this verdiét, thaF the f{aid Thon}as
Sampfon, £, Erﬂm:;z tz{?‘fﬂ' c‘brg/imm':‘at:: de l.«:;_uw feodo preedild’
Gid Samplor 1 Dt;-a_ eo decimas feni, of the -fald meadow of the
Draicst dugs gepo E;l_COt: unde anteceffores Jfui dea’terz:m ecclefice de
Petiz, o i ’fra z/;:vra decima feni quam praedilf’ T homas maflo
And fourd gl th: ei'fc sﬁﬂ adbuc babet, et ﬁ?f{}ﬁf?‘ énf%w babuit.
\thﬁre“POHjudgengt aid meadow, &c. did lie in Draicot, &c. and
and that he fh] l.n 1s given for the plaintiffe in the probhibition,
both for the e euq?verhzo. marks damages, &c. Which record,
books, being Ieagi 1: y tfereof, and for that it agreeth with our
' A man feifed of g g cale, ] have recited the more at large.
tithes whereof 1o, L+ acres of meadow, and one of pafture, for the
 aftarc ¢ hath been paid time out of mind v. s.iv. d.
paea1ds the owner build -

}1 10 tithes for ¢} ls a cornmill upon the {ame, he fhall

¢ cornmill, becaufe the land was difcharged per

3H=z2
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Sce the a8t of
2 E. 6. cap. 1.
39 E. 3.jurif,

& E. 4. 14.

7 E. 6. 79,
Doc¢t. & Stud,
166, 167.

2 E. 4. ubi
fupra,

¥.N.DB.41, 43.

Mich. 25 H. 3,
Coram Rege
Rot, s.
Wilteth.

Sce the Regifier
fo. 34. and
Glanv. li. 12,
cap. 21. for this
forme of writ.

See the like.
ground of pro=
hibition, Repifte.
fol. 38.

8 F. 6. 14.

8 kK. 4. 14.

¥. N. B. 41. 8.
& 43. k.

T hat bounds of
parithes are to be
tried by thecoms
mon law.

49 E. 3. 23.

14 H. 4. 17.

5 H. 5. 138,

34 H. 6. 10,11,
22 E. 42 24.

12 H. 7. 23.
Mich. 26and 27
El. in Commu,
Panc, Rot 2617,
Lards cafeg
adjudged.
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43 E. 3. c.

3¢ H. 8. <ap.
2 E. 6. ca. 11,
9 H. K- tol e
g0 E. 3. 10.

[ 491 ]
Ni_ g E. r.Incip,
Y0, InCom’ banc.
R”t. 63- SD-
nicriet.

See W.z, ¢, €.

Bt fol. 11 b
Latic. Clere €. X,
xo H. 4. 1.

2 H. 5. 10.
z1 . 8. cap. 6.

21t H. 3. cap. B.

Inter communia
- 2 E, 2.1n
Scacc. poft mort,
ﬂ;rff. Dath &
Wel, Tr. 16 E. 1.
1b. poft mortem
epifc. Clrenceft.
Hil. 5 E. 4. ib,,
Rot. 47. poft
mortem archiep,
Ehor.

* Muta cometh
of the French
word, Jderze de
chiens.

Lib. Mazthei Pare
ker, publithed
anno dom. 15713,
Rot. clauf.

-+ H. 7. m, 16.
Rot. Pat.

36 H. 3. m, 1.
Tit. de ¢onfuct.
cap. naliys.f. 19.
Sce betore in this
chapter, verbo
mcre fpiritualia,

Regift. fol. 47.
FnN lBljZl bll ' .

vl
-

- adminiftrations : for true it is that is faid, Nu/a hab

Circumipecte agatis.

modum decimandi : what things be indecimable by the law, y
ought not to pay tithe, vide lib. 11. fol. 48, 49. F. N. B. 53. 0.
&c. fee the ftatute of 45 E. 3. 31 H. 8, cap. and z E. 6, cap,
£3. for difcharge of tithes. I have read of an ancient congord
de mody decimandi, which is worthy to be read at large, whereof e
will oive you the efte&k, Coneordia falt’ inter Willums Mallet, et yere
torem ecclefix de Aure, Heyton, Batbhon’ et Wellen® disces® ex ung pory,
et nobilein wirum Fobannem de Afdon militem ex altera, de mudo i
mande omnia in parochia de Aure per confenfum cpifcopi, et capirali
Batbon® et Weller', unde placitum fuit prius in cur® caprum,

(13) Dummodo non petatur 4. pars.] So as at this day in cgle
when one perfon of the prefentation of one patron demand tithes
apainlt another perfon of the prefentation of another patran i
court chnftian, amounting to a fourth part, &c. the right of tithe
at this day is to be tryed at the common law.

(14) Mortuarie.)] Or, a corfe prefent. Mortuarium 1s a gift left
by a man at his death, pro recompenfatione fubtraltionis decimars per-

Jonalium, et oblationu.

" In 2 H. 5. the opinion was againft the mortuaries, becaufe they
were not contained in the ftatute (meaning Arsic’ Cleri.)

There is no mortuary due by law, but onely by cuftome, which
is proved by the words of this a&, wiz. wbi mortuarivm dui
confrevit. And this a& alloweth the conufans thercof to court
chrittian. |

See the ftatute of 21 H. 8. cap. 6. where mortuaries ought to
be paid, for what perfons, and how much, and in what cale nonc
1s due. | .

Some have faid, that the king hath a mortuary after the deceafe
of every archbithop and bifhop; true it is, that the king after thei
deceafes hath fix things, @iz. (to ufe the words of the records)
1. Optimum equum five palefridum iplins epifcopt cunt :elk{, et frem.
2. Unam chlamydem five clocam cum capella. 3. Unum ciphum
coopertario. A. Unum pelvem cum lavatorio five aguar’. 5. U
annulum aureunt. 6., Necuon * mutam canum, que ({aith the rt-
cord) ad dominum regem ratiowe prarogativa Sue [pediant, €
pertiient.

And there is a fpeciall writ that iffueth out of the exchequer, after
the deceafe of the bifhop, for anfivering of the {ame. x}nd in the re-
cords this 1s called, rfgafnz ep:f/?api, or multura ep._i/E'apf, dEI:lVEd o mulday
for that it wasa fine, or finall fatisfaction given to the king, that tc;ﬁ
might have power to make their laft wills and teftaments, an t0
have the probate of other mens teftaments, and the Efant‘“fg_ .

eoant eyt
asthoritatem prater eam quam a rege acceptant veferebanty 4 rﬁ:
menta probandi pon habebant, adminiftrationis potefiatem cuiguan o=

" ' , ' iy
gare non poterant, nec ipfi quidem teffamenta facers de jure com
' matum vivin

dum id illis regnante Henrico 3. conceffuns eraty et corijit
LEdw. 1. 9. _ S
Linwood, who wrote in the raiga of H. 6. faith, Bentfic

wetudine in Anglia.

potef? tefiari de communi Jure, Jed de confi .
So as this diity, which” the king hath after the death of "‘@
bithops and bifhops, is not any mortyary. DAY,
(15) S prajatus alicujus ecclefie,. vel ej4s advorgtis Pcn o,
Jrediore Pé’fﬁamm.] $hs alt giveth conufans of {uit forap when
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when a prelate or a prior demand a penfion of a parfon of a
ch.
Ch%rut this muft be intended of a penfion which had his eflence by
fome ordinance made by the ordinary upon a controverfie for
tithes, or the like; by which ordinance the tithes are to be in-
joyned by the one, and he is to pay a penfion for the fame to the
other: for this penfion, becaufe it beginneth by an ecclefiafticall
2&, and by an ecclefiafticall judge, he may take his remedy by
force of this act in the ecclefiafticall court; bwe if a penfion be
claimed by prefcription, there, feeing a writ of annuity doth lye,
and that prefcriptions muft be t?ed by the tommon law, becaufe
the common and the canon law do therein differ, they cannot fue
for fuch a penfion in the ecclefiafticall court, no more then if 2

penfion be granted by deed by a parfon with the confent of the

prior and ordinary. |
A writof annuity muft be brought therefore at the common law :

and all this doth notably appear by a judgment in the next yeer
after the making of this ftatute, where the cafe was, that the abbot
and covent of Leicefter did by their deed under their covent feal,
bearing date anzno 25 H. 3. grant to the abbot of Saint Ebrulfe
and his {fucceflors a yeerly rent or annuity, for certain tithes grant-
ed by the abbot and covent of Saint Ebrulfe to the abbot of Lei-
cefter and his fucceflors ; for which annuity or yeerly rent (being
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3E.3.217.6E. 3,
545 55- 7K. 3.
40,42, 27E. 3
32 19 E. 3.
Prefcription g8.
11 E. 3. { o 26,
31 E, 3. jJurifd.
26, 16 E. 1.
Annvity 24.
40E. 3. 3. b
Regift. 38, a.

15 H. 4. 68,
£.6.23.72E.6.
Bier, 29.

y. A
Pafclli... 12?2. 1.

3n Ban¢,Rot. te.
Leiceft,

granted out of no lands) the abbot of Saint Ebrulfe brought a writ -
of annuity againft the abbot of Leicefter: wherein the judgement

was, Et quia cognitio placiti petendi anunui redditum directe fecundum can
Juctudinen regni fpeltat ad curiam demini regis, et in ea debet bujufmods
placitari, ot praedifus abbas de Janéto Ebr. petit qguendam amnual’ redd®
fibi debitum per preed’ contrattum in prad _firiptis contentum inter pra~
deceffivem fuum, et preedec® prad’ abbatis Leicefl’, et non aliquas deci
mase  Confrderar’ efl, quod preediitus abbas de Jant. Eb&r’ recuperet
e cetero prad’ annuum redditum verfus prad’ abbaté de Leic’, ez
fimiliter armragia fua de tempore iffius abbatis de fantt. Ebr’, gque
axantur per juflic’ ad Ix. 1. et aqbbas de Leicefl’ in mifericordia, ¢,
Poflea wenit pradict abbas de Leice/t, et Jatisfecit pred’ abbati de
.f-:-*'”c-‘?'ﬂ Ebr de Ix ], ad tres wices, et etiam: de aliis arreragiis pred’
redditus ufg; ad bunc diem a tempore impetrationis brewis, de tempore
Pred’ abbatis de fanito Lbrulphe, 5.
And upon this diverfity this ftatute is well explained, and all
our books reconciled.
bese:'dth;: ﬁal;lte of 21 H. 8. ca. 6. where mortuaries ought to
) d[:lel > 1or what perfons, and how much, and in what cafes none
bEt(‘;ggn -26 }v{a{mta manaum injeltione in clericum.] Note a diver{_ity
of God. glrnuall man of the church confecrated to the fervice
Fatieall f-:?rl goods dedicated to divine fervice, or meerly eccle-
705 ardimes thaymg of violent hands upon the perfon of any, infra fa-
tal«:ing aw’a e eccleﬁaﬁlc_all court hath conufans; bat for the violent
200ds do dic}z:::e(:ir Coqfqmlng of the ornaments of the church, or
that s oo to divine fervice, that court hath no conui:ans, for
book of 4:.0LVEN to them ; as for taking away of the bible, the
0ok of divine fcrvice, the chalice; and the like, or for the taki
a""a}’ﬁfanimae t: f‘eh a11ce, and the like, or-10r the tagingr
for théfe at the oo oot O the church; but remedy muft be taken
© at the common law.
3H 3 And

7 H. 3. Prohi«
bition 3o.

¢ H. 3. Prohibia
tion 29. 31 E. 3,
B . 258- M.

3? E- 3- Rﬂt.?”’a
Coram rege ca-
fus prioris {anéhi
crucis juxta ture
rim L.ondon,

8 R: 2. Monftyy
des faits 184
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Tr.4 0. 1,
Rot. 100.
Coram rege -
LAlex. Braét.

1.. 5. fo. 401, &c.
Brit. x1. b, Re-

gifte 34

Artic. contra
Prohib. Regiam
Vet, Magna
Charta, Artic.
Clericap. 1. 3.
xr H. 4. 81,

23 H. 6. 6.

20 E. 4. 10. b,
Regift. 49 b.
¥F.N.B.41.51. k.
52, f. 53,

® Hil., 7 H. e
Probib, j0.
Regi. 4g. a.
Vide fuptaverbo
Mortuary. Ar-
tic. cont. Proa
hibit. Regiam,
Yet. Mag,Chart.
Regift. 46, 47,
&c. 54. F.N.B.
g1. 1. K. 5z,
d. m. 53. a.

13 E. 4. 6.
22E. 4. 20.

33 k. 3. Bre.
g12. 12 H, 7.
~2. Lib. 4. fol.
20. Inter Palmer
& Thorr. Artie,
Cleri, cap. 4.

*[ 493 ]
‘Tr.19H.8. Co-

yam rege Spilm.
Feport.

2o H. 2. Br,
Acltion fur le
cafe 104. M.
22 H. 3.
Coram rege
Spilm. 27 E. 3.
State de La-
bourers,

Vide ftat,de La-
bourers. 23 E. 3.
22 Afl, p. 7.

~ H. 4. 10.

x1 H, 4. 88,

38 H. 6. 2q.
20 E. 4. 10. b,
Kelw, 309, a

Brad. lib, 5. fol,
4011 & 40&# b-

pra&fiitum, nec [pontanea renunciatio
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And I finde a record that William de Brinckle recovered 4t the
common law by wverdi&, againft Otho parfon of the church of
Befton, x.1. pro fubtraltione unius bulle papalis de ordinibus, gl
bulle de legitimatione, et tertie bulle de veniam exorantiby; pro ani-
mabus antecefforum fuorum. And yet thefe were accounted in thefe
dayes fpirituall; but by the ancient common law they have jurif-
diction of no goods or chattels, but fuch as be ¢ refamento ot .
irinonzo.

And for laying violent hands upon onc of the clergic, the end
of that {uit 1s onely pro jalute animee, by excommaunication, or cor-
porall penance: but 1f a clergie-man be arrefted by procefle of
law, he cannot for this fue in the ecclefiafticall court. And if the
clerk {ue in court chriftian for damages for the battery, he is in
cafe of premunire, for in that cafe the ecclefiafticall judge ought to
proceed ex gfficio, onely to corrett the fin.

(17) In caufa defamationis conceffum fuit alias.] Where it is faid
here, conceffum fuit alias, by it appeareth that the conufans of de-
famation that concerneth meer fpiritualty, was granted by at of
parliament; implyed by this word [conceffum] for otherwife it could
not be granted. ;

Defamations granted to the conufans of ecclefiafticall judges
ought to have their incidents; firft, that it concerns matter meerly
{pirituall, as to call him heretike, {chifmatike, or the like: 2. That
it concerns meer {pirituall matter onely, and not mixt with any
matter determinable at the common law. 3. # Although the defa-
mation be meerly and onely {pirituall, yet he that is defamed can-
not {ue there for amends or damages, but the fuit there oughtto
be for correCtion of the fin, pro falute anime, and they m.u['t ex -
prefle i particular the defamation in their libell in court chnftian.

If a man give evidence to an inqueft to indiét one, he cannos
fue for this defamation in court chriftian. o

The prior of Laund libelled in the {pirituall court agami
Robert Lece, and John Lee, for calling the prior churls fon, rotten
churl, and cankerd churl, and a prohibition was granted, for the
words cancerned no {pirituall matter, and therefore he cou'd not
fuc for them 1n the ecclefiafticall court, neither could he have any
ation for them at the common law. _

If 2 man call one a perjured man, he mutt take his remedy &
the common law,

A fute was in the ecclefiafticall court for calling one falle knave;
and for the fame caufe a prohibition was granted, and knave afl
initio was no word of reproach, but fignified a man fervant, an
a knave-childe a man-childe; and this cafe was between March
and Bele of Kent. + :

(18) Pro lzfione fidei.] This is to be underftood where the thf."%
to be done 1s meer {pirituall, and neither temporall, nor mlxtﬁ‘f”“
the temporaltv, be it reall or perfonall, becaufe the ecclefia If]ﬂ“
court canpot hold plea of the principall: and where they C?.er
hold plea of the principall, they cannot hold plea of the acce ‘: .«;E.”
Ruia cujus juris (i. jyrifdictionis) eff principale, ejufdem jurts &
cefforium. | ‘ -

- . . . a e ’ - N f. Tt
And again, FurifdifZionem non mutat fidei interpofitio, Jfacram

pariiums E5c. Kt :'f[:;izz;fi:

Morg

dicendum er:?

de debitisy et catallis qua non funt de refiamentty
2ringonio. ' | ‘
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More fhall be faid of thef{e matters when we come to the Fatute
f Artic. Cleri, anno 9 E. 2. Vide R. book of Entries, 444. Vide
%et. Magn’ Chast’, part 2, tol. 70. Prohibitic formata de flar.

drticals Gleri.
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STATUTUM DE QUO WARRANTO,

Editum anne 18 Edw. 1.

Statutum de quo Warranto novum anno 18 E. 1. qualiter Brevia de gue
Warranto debent terminarty, et de catero terminari,

UIA brewia de quo warranto et
etiaomn judicia fuper placita ¢o-
rundem reddend’ diutinam ceperunt
dilatisnemy co qued jufliciarit in judi-
ctis illis reddendis de voluntate doming
regis non fuerunt hucufque certiorati
wdem dominus rex ad parliamentum
Juum poff Pafch, apud I¥efinm’y amno
regnt ful xviit. de gratia fua [peciali
(1)s et propter affectionem quam habet
erga preelatos, comites, et bareoncsy et
catcros de regno fuo -conceffity, quod
omnes de reghe Juo quicungue fuerint,
ta religiofs, quam aliiy qui per bonam
mquifitionem  patrie aut alio modo
‘Z.a's;’rzﬁc‘m'e paterunf (2), gzmd Z]')_/z- et
antecelfires corum vel preedece/fores ufs
Juerint libertatibus quibufcung; (3)
de quibus per brevia predicia fuerint
implacitat; ante tempus regis Rich’
:&ryfcmgufnef ﬁzf ant toio tempore ﬁza
(4-)> ﬂf}mf?{fque continuerint : ita quad
hvertatibus llis non Junt abufi (5),
qusd partes adjornentur wlteris ufque
“rtum diem rationabilem coram eif-
e whiciar’  infra quem deminum
egem adire poflint cum recorde (G)
Jufie fraills Juo fignat’ et redire. FEt
dominus 7oy confirmabit (7) per li-
ras fuas paientes flatum eorum. Et
34l

R ORASMUCH as writs of gnp

 warranto, and alfo pudgements
given upon pleas of the fame, were
greatly delayed, becaufe the iuflices
i giving judgement were not cer-
tified of the king” pleafure thereing
our lord the king, at his parliament
holden at Weitminfter, after the
fealt of Eafter, the eighteenth vear
of his reign, of his {pecial grace, and
for the affection that he beareth unto
his prelates, earls, and barons, and
other of his realm, hath granted,
that all under his allegiance, whata
foever they be, as well fpiritual as
other, which can verify by good en-
queft of the country, or otherwife,
that they and their anceftors or pre-
deceflors have ufed any manner of
hiberties, whereof they were inplead-
ed by the faid writs, before the time
of king Richard our coulin, or in all
his time, and have continucd hitherto
(io that they have not mifuted fuch -
liberties) that the parties fhall be ad-

journed further unto a certain day

reafonable before the fame juftices,
within the which they may go to our
lord the king with the record of the
juftices, figned with their feal, and

3 H 4 allo
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t/li qui nonm poterunt [eifinam ante-
cefforum feu predecefforum verificare
eodem modoy qua preedicium ¢ft, dedu-
cantur et judicentur fecundum legem
ct comfuet’ regni (8).  Et illi qui ha-
bent chartas regales [ecundum chartas
llas judicentur (9). Praeterea do-
minus rex de gratia fua fpectali con-
ceffity quod omnia judicia quee reddenda
Junt in placitis de quo warranto per

-

P

Juflic’ fuos apud Weftm® poft Pafch’
pradiéium, et pro ipfe domina rege fi
partes quee amiferunt ad ipfum domi-
num regem vevenire voluevinty tale ha-
bebunt remedium de gratia domini re-
gis ficut fuperins [criptum * ¢ft (10).
Ceneeffit etiam idem dominus rex ad
parcend’ mifis et expenfis populi de
regno fuo: quod placita de quo war-
ranto de catero placitentur et termi-
nentur in itinere juflic’ (11), et quod
piacita adbuc pendentia readjornentur
711 [fingulrs com’ fuis ﬂ_@:{ﬂ adventum
jufliciar’ in partibus illis.

*[ 495 ]

quo Warranto.

alfo return; and our lord the
by his letters patents, thall confirm
their eftate. And they that cappot
prove the feifin of their anceftors of
predeceflors in fuch manner as is'be-
fore declared, fhall be ordered and
judged after the law and cuftom of
the realm; and fuch as have the
king’s charter fhall be judged ac-
cording to their charters. More-
over, the king of his fpecial grace
hath granted, that all judgements
that are to be given in pleas of gua
warranto, by his juftices at Weft-
minfter, after the forefaid Eafter, for
our lord the king humfelf, if the par-
ties grieved will come again before
the king, he of his grace fhall give
them fuch remedy as before is men-
tioned. Alfo our faid lord the king
hath granted, for fparing of the cofts
and expences of the people of his
realm, that pleas of quo warrante
from henccforth fhall be plcaded and
determined in the circuit of the jul-
tices, and that all pleas now depend-
ing thall be adjourned into their own
fhires, until the coming of the jultices
into thofe parts.

king,

(Fitz. Brief, 386. Kelw. 337, &c. Bra. Quo Warranto, 1, 2. 3, 4. 6. S. 11. Bro. Prefeription,
10- 14. 18. 32, 33534 52. 53 645 65. 73. 83, 9%, 107, 1c8. Bio.Franchife, 4. 70. 14. 22. 260 57
Fitz, Conufance, 16. 19. 21, 204 50, 31. 36. 39. 46. 51+ 54+ 57.00; 61, 62, 635 64. Ralt, 5j0.)

'The mifchiefe before this ftatute, as here it is rehearfed, was that
there had been [qiutina dilatio] in writs of quo «varranto, becaule
the judges would not proceed to judgement (the fame being finall)
without being certified oz woluntate regis by the writ e Jibertatibus

allocandis, which was not onely a great delay,

but a great charge

to the fubjeft: but the truth is, that this kings officers to get thanks

of the king by filling of his cofers, caufed

very many writs of gu0

avarranto for liberties to be brought; for where it 1s faid 1nd011f
chronicles, that thofe writs of gue awarranto were for lands an ]t]e-;
nements, therein they are miftaken, for it appeareth that after, th

41 E. r.bre: 836,
Vide Bradl. L. «.
267. Polydor,
"Trivet. Abing-
don. Ho'lingf,
pag. 28q. a.’ b,

a "’

15 to fay, i1n the 31 yeare of his raig
warranto againit the lady of S, to know by what wgl‘fﬂm fhe C]Ell]?";
ed to hold the mannor of C. which belonged to his crown as | ad
which of ancient time was ancient demefne; and theretis afﬁrﬂ?;
and not denied, that this was the firft writ that ever was feen 'tc?'nﬂ
brought for lands: but certaine it is, that there were an exceecis
number of writs of guo awarranto brought as well ag hers O
lates and other of ‘the clergy, gs againit the nobles and 08¢

ne the king did bringa §7

ainft the 'p're}\

the
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e realme for their liberties, franchifes, and priviledges, for that

partly by length and proces of time, and partly during the trouble-

t-me times and civill broiles and wars in the raignes of king John
and H. 3. many of their charters, records of allowanges, and other

evidences and muniments were deftroyed, wafted or made away;

amongft others a guo warranto was brought againft John Warren

earle of Surrey, who appearing before the jultices fpake boldly

and ftoutly againft this kinde of proceeding, as our hiftories dog
{tifie.

g Certaine it is, that as well the lords {pirituall and temporall, as

the commous aflembled in this parliament did complain hereof ta

the king, and befought him that he would be pleafed of his grace’

and favour, for 1t was a legall courfe which was attempted and
profecuted in the-kings- name, but a matter of great rigour and
extremity Invented and eagerly followed by his officess, to the ge-
nerall di tafte and griefe of the whole realme.

The noble and wife king knowing that fummam jus was fumma
iyuria, and not intending to take advantage of the extremity of
his laws 1n {o hard a cafe did of his grace and favour (for fo the a&
fpeaiicth) ex jpeciali grapbm “et etiam propter affeltionem quam habet
erga pralalos, comites, barones, et ceteros de regno_fus, provide by this
att remedy for the {aid mifchiefe.

-bralton and Fleta treating of a gquo awarranto, both of them al-
moft totidem werbis fayen, Eji etiam alia aflio, quee dicitur duplex, in
410 Orevi, et ubi due concurrant aétiones, feilicet in perfonam, et in rem :
primo in perfonam, quod guis fit ad refpondendun: quo wariranto teneqt
aliquam libertatem feu aliam rem. In rem, cum praterea addatur i
fine quam rex clamat ut Jus et bereditatem fuam wel efchactam Suam. vel

de antiquo dominico corona fue, wel pujufinedi, vel gquam talis clamat
in IN. contra coronam ct dignitaten regis,

(1) Degratia fua Speciali.] This, as hath been faid, 15 an a& of
grace, for 1t bindeth the king in this particular of his prerogative,
quod nullum tempys occurrit regi, for by this a& continuance of pof-
fer‘ﬁon of liberties from the ieginniﬁg of the raigne of R, 1. till
this a&t, which was under an hundred yeares, fhould be a barre to
the crowne, if {0 it were found by *inquiﬁtion, which was the time
of prefcription that bound the {ubject in cafe of prefcription.

(2) Lui per bonam inquifitionen patrice, wvel aliguo alio modo we-
“ificare poterinty &c.] This is as much to fay, as to prove by Inqui-
Iion, or verdiét of the country, who are to enquire of the fa&t, that
15, of the pofeflion by theé time aforefaid, or to prove by matter of
;j_g;ox'_d (whereof juries are not to enquire) that is, by allowance be-

[‘e Jultices in” eyre, &c. implied neceflarily in thefe words [wel
aiigno alio mode } that muft be alio modo, then by matter in fz/t in-

f%g‘r-ﬂ?le by the country ;-{o as albeit it be faid, that a pofleflion of

dof;ties Warranted 3lfo by allowance is within this ftatute, that
withi v exclude, but that a pofleflion found by inquifition is
(lm t;"e exprefle letter and meaning of this a&t. f

WE:“3:) ]’-’[’f""“uﬁm Guibnfcungue.] 'This extends to all liberties, as
o o t({‘}re that lie in point of charter, as conufans of pleas, fe-
feri 59045, and the like; as to thofe that may be claimed by pre-
* ']E}t]lqn* as waife and ftray, and the like.

fas, :S f}'l e&fitilfdg 1s conformable to-the mifchiefe, for the mifchicfe
lands ; ang th:;:a‘ laid, concerning libérties, and.-not concerning

long

Warranto was- framed -for -franchifes-which be-
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Brafl. 1. 5. fo,
367. Fleta, L S
€ape Qo

Als of grace,

Mag. Chart. c. 3.
W, 2.ca, 10.2Q.
2z E.3.f0.28,29,

1496 ]
Firft parc or the
Inftit. {eft. 190.

2 E. 3. 23, 29,
Roger Moiti-
mers cafe upon
this branch,

.31 E. 1.bre. 886,

Bralt. ubi fupra.
Tr. 29 E. 1. co~
ram rege. Rot,.
57. the bifhop of
Durhams cafe,



[ 497 ]
Lib. 6. rol. 5, 6.

Sir Johin Molins
2iCe

6E. 3. 54, 55,
7 L. 3. 405,41
38 1%, 3.conufans
20. 31 Afl. 14.
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33‘ H. 6. 22.
35 H. 6. 54.

o H. 7. 11.
yoH. 7, 13, 14.
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Statutum .de quo Warranto.

Jong to the crown, and fuch as the fubje&t hath, are derived fron
the crown, Libertates vegales ad coronam jpectantes ex concaffione regun
a corona exierunt,

(8) Ante tempus confanguinei fui Ric. aut toto tempore fui.]) This
s king Richard the firft, and here 1s called confanguineus, becaufe
the king derived not lineally from him, for he was elder brothey
to king John, who was grandfather to king Edw. 1. Note here
this disjun&ive [axs] fo as the time of prefcription, as hath beep
{aid, in the cafe of a fubjet is the time limited by this ad.

(5) Fa guad'liéer:mz'ém illis non funt abufi.] This clanfe extend.
eth not onely to mifufer, difufer, and non-ufer of liberties, but te

faux claime of them, and the hke.

(6) Regem adire poffint cuens recordo. | Here 1s an excellent pate
tern, that the king be informed by the judges, and by the record
it felf, before he make any graunt or confirmation thereof; fo care-
full were they in thofe dayes, that the king, before he pafled any
thing, might bee truly informed.

(7} Et dominus rex fRatum eorum affirmabit.} In thole dayes, fuch
faith were given to verdiéts of twelve men, as they were wvere didla,
and difa weritatis, {o as upon one 1n quifition, &c. the king by this
act was to affirme the liberties according to the verdidt, &c.

(8) Deducantur et judicentur fecundum legem communem.} That s
according to the kings prerogative of nullum tempus occurrit rigi,
Hereby it appeares that the kings prerogative is part of the law of
England, and comprehended within the {ame.

(9) Kt illi qui habent chartas regales fecundun: charias illas ot
carundem plenitudinem judicentur.] Here 1s an excellent rule for
conftruction of the kings letters patents, not only of liberties but
of lands, tenements, and other things which he may lawfully grant,
that they have no ftri&t or narrow interpretation for the over-
throwing of them, fed fecundum earunden plenitudinem judicentur,
that is, to have a liberall and favourable conftruction for the mak-
ing of them available in law, u/g; ad plenitudinem, for the honor of
the king. | L

Alfo hereby is implied that they are to be conftrued fecandu tarx
plenitudinem, that is, as fully and beneficially as the law was taken
at that time when they were made: and certainly thefe auncient
laws were direftions to the fages of the law, for the conftruction
of tll.:le kings charters, and letters patents, as it appeareth In our
books.

(10) Praterea dominus rex de gratia fua Sfpecials conceffit; .f”?‘f
omnia judicia que reddenda funt in placitis de quo warranio per jufiie
apud Weftrs® poft Pafeh’ pradild, et pro ipfo domino rége, Si partes guz
amiferunt ad ipfum dominum regem revenire woluerint, tale habeburt
remedium de gratia domini regis, ficut fuperius eff camzj&m.] This t]:’ﬂdﬁ
a {peciall grace indeed of the king, that though Jubdgt-':rne:msl‘t ’JF
been given in any of his courts at Weftminiter fince the ﬁi E?s
Eafter in pleas of guo warranto for him againit any of his ? Jerct
(which judgements in law againft the {ubjects were final )ld} s
thofe judgements notwithftanding, the parties grleveti {hou
within the remedy of this aét. . ol

(11) Conceffit ctiam idem dominus rex ad parcend’ miffis ‘; ”?z o
populi de regno, quod placita de quo warranto de catera ot f ‘”11 ox-
et terminentur in itineribus jufticiar’.] The colts, charges, han fore

e[C_ (H Lo

pences of the fubje&s in thefe cafes were exceiivey e e
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to meet with this mifchiefe, and that the fubje&t might receive
.flice in his own country, as it were at his owne doores, it is like-
wife of the kings fpeciall grace that pleas of guo warranto thould
be heard and determined 1n the eyres of the juftices.

Of this branch we finde a notable cafe in our books, and I will
cite the cafe as I finde it of record, and as it may be gathered in
our books. The archbifhop of York was in pofleflion of prifage
of wines in the port of Hull, and in the raigne of E. 2. in the
time of John archbithop, the fame franchife was feifed into the
kings hands; after the deceafe of John archbithop, William arch-
bithop his fucceflor {ued in parliamentin the raigne of E. 3. by peti-
tion of right to be reftored to the faid franchifle; and afterward by
parliament the petitioner was reftored to the pofleflion of the faid fran-
chife, and by the fame award 1t was adjudged that the faid William
archbithop the petitioner fhould aniwer the king, when and where
he pleafed ; and the like award was made upon the petition of the
faid William archbifhop in the parliament the morrow after the
fealt of S. Catherine in the fourth yeare of the fame king ; where-
upon the king brought a writ of guo avarranto againft the faid
William archbifhop returnable in the court of common pleas, to
know by what warrant he claimed to have prifage of wines in the
port of Hull; Parming that famous ferjant (who after was chiefe
jaftice, and after that lord treafurer of England, and laftly lord
chauncellor of England) of councell with the archbithop, pleaded
to the juri{dition of the court, and demanded judgement, if the
archbifhop ought to make any anfwer there, for that king Ed-
ward, grandfather of E. 3. made a ftatute (intending this ftatute
of 18 E. 1.) which provided, that the pleas of guo wvarranto fhould
be pleaded before juftices in eyre in the counties, and that it was
ordained by a ftatute made in the time of king E. 3. at his parlia~
ment at Northampton (which was in 2z E. 3.) that by a writ under
the great, or privy feale, no difturbance fhould be” that common
right fhould not be done to all, and wee intend not (faith hee)
that againft the faid ftatute, which is a law common to all, that wee

ought to aufwer in this court. The matter concerning this act of

18 E. 1. was not denied, but fir William Herle chiefe juftice, that
gave the rule, relying upon the award in parliament, that the
archbithop fhould anfwer the king when and where hee would,
and there it is faid, that the award of parliament was the higheft
law that could bee, and thereupon ferjant Parning anfwered over.
Now when juftices in eyre ceafed, then this branch for the eafe
of the'fub]:ec"f, and for faving of their cofts, charges, and expences,
lolt his effec, for with juftices of eyre this branch lived, and with
them it died.
. S{“mE_have {uppofed that Henry the fecond, did firft inftitute
jultices in eyre, whereof one faith, “}‘zf/t‘.fcfarfi itinerantes conflituti
P”;' H. 2. Lo Rui divifit reguum fuyum in fex partes, per guarum fin-
SMas tres jufliciarios itinerantes conffituit ; and they likewife agree,
gr:c:z’réaf iflitutum fub Edawardo 3. evanuit.
ant} h?r_em how men otherwife learned, but not fkilfull in legall
-duitics have miftaken both thefe paoints, we fhall in 3 word or
iWo {atisfie the learned reader-. S e |

Thefe juftices itinerants, were alfo called perlufirantes; they were

firk inftituted g7 21 :
fifque Jublew ‘?{;}w‘;”‘z"f iones amputandas, ¢t ad fubditorym labores, fump-

»

497

[ 498 }

Rog. Hovenden
poiter. p'teannae
Hl.lm, fol. 313-
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Mirror, C» Zo It appeareth by the Mirror, who had feene the old rolls i 41
§ 15 raignes of ancient kings, and namely of king Alfred, and wror
of the lawes from the time of king Arthur, who faith, Due .a,,:

Bra&. 1 3. fo.  cientiment foloient ks rayes en proper perfons erosr de Paits in paiis y'
308. 115, XX6.  Zyouirer, oier et terminer les peches, et puy vedreflér de torss, et cous ?ﬂi{i
ii %‘?e tt'ai "i" f7’ ne __ﬁ:}nt 78 atrlaine én tiel_z eires des ;?erﬁrzef rra@zyﬂ?: JSatz avant .
€. 15,&c. 2 E. 3. 7cint al judgement de Dieu. Et puis pur multiplication de peches ne
27. 4 E. 3. 41. purront my les voyes touts faire per eux mefnes et pur ceo il envoievon
6 E. 3. 55. lour commiffaries, que font ore appels juflices errants, que nount poyyer
23]33;3- :&'b de oier et terminer nul perfonel #refpaffe forfque pup chofe atraineg, o
4 96: ';:'4 H. ;.  tnt teymine in le darraine eire ow puis fait (which agreeth with oy
21. 15 H.7. 5. books) and further faith, Effoier auncient ordein que los roye; per eux,
o per lour chiefe juflices, eu per juftices gemerals a touts pleas oier o
Mirror, c. 4. 2erminer ervaffent de 7. ans, in 7. ans per my touts counties pur receive
S f}‘? oficedes  Joo pplles de touts Juflices affignes, des coroners de inguiries, des ¢ cheators,
'r;_ l;?%”:_mff-'hc de vifcounts, de bundreders, de bailies, ¢t de touts fenefchals, é And
books abovefaid, again, Chefcun paiis foloiet deflre garnie per 40. jours per generall
wbi {upra. Sumomons, €5c.  All which agreeth with our books; and after he
faith, Adbufion et que juflices et lour miniflers, que aceient le gent por

Jaux judgement, ne font difiveints al fere de autres borrcides, que fift Iy

woy Alfred que fift pender 44. juffices in um anne tant come honicides

pur lour faux judgements : and there he nameth thefe corrupt juf-
tices, which i1s to be inténded of juftices itinerant, for there were

not fo many refident,
And the inftitution of juftices Minerant, and the circuit of juf-
tices in the countries had his ground from holy {criptare, for there
& Sam. C. 7. 1t is faid, Fudicabat quoque Samuel Ifraelem cunltis dwbus vite fuc,
ver. 16. et ibat per fingulos annos circuiens Bethel, et Galgala, et Mafphatti ; o
gudicabat Ifyaeles in fupradi&ss locis, revertebaturque in Ramatha; iti
enim evat domus ejus, et ibi judicabat Ifraelem. |

- As to the fecond point, that juftices in eyre fhould ceafe 1 the
xaigne of Edward the third, they have not onely erred in fonre, but

in fine allo, for they ceafed not in the raigne of king _Edwarf:l the

third, for it is enalted by a&t of parliament after that Kings raigne,

(in refpeét of the troubles and foreine aftaires) that no eyres

{209 7 fhould be holden during twd yeers; and after in ¥6'R. 2. thatno

Rot.Parliam.  eyre fhould be holden till the next parliament; but thus much
an. b R. z. a cafe fo evident fhall fuffice. We have added thus much, not of
nu. 35 s6Re2e curiofity, nor of a fpirit of contradiction, but for two refpecis; the
et one, that when our hiftorians do meddle with any legall point, or

matter concerning the law, we would advife them, that they would
before they write, confult with thofe that be learned, and aPprlﬁ.‘:d
in the law s of thisrealm : the other, that truth might be manifeftcd,
and prevail. | - _
- But hereof more largely fhall be fpokenin the treatife concerning
the jurifdittion of courts,
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STATUT. DE WESTMINSTER 3. ,,

gditum Anno 18 Edw. 1. Ad Parliamentum
soft Feftum Hil. et Pafche.

Iz the Parliament Roll it is intituled,

Statutum Regis de T'erris vendendis et emnendis.

IT’is called the ftatute of Weltm. 3.
|

ecaufe two notable par-
iaments had been before holden at Weftminfter, the one called
Weltm. 1. and the other called Weftm. 2.

x part of the In-
ftitutes, fect.

In refpeft whereof, 140-

and of the excellencie of it, this parlizment being holden at Wefi-

minfler, 1s called Weftm. 3.

CAP L

YU 1A esnptores terrarum (1) ef te-
suementor’ de feodis magnatum

¢t alorum dominorum in prejuaiciun
cerundem, temporibus retroaltis, mitd-
tetrens i feodis  fuis funt- ingreffi,
gubus libeve tenentes eorundem mag-
watum et aliorum terras et ten’ Jua
Cendiderunt, tenend’  infeod® fibi et
baredibus Juis de feoffatoribus | et hae-
redibus fuis, et non de capitalibus
dom’ feodor um, per quod iidem caprtules
domini - efchaetas, maritagia, et cuf-
raf{ms terrarum et tenement’ de feodis
Juis exiflentium [Jeepius Qmiferunt s
quod quidem eifdem magnatibus et aliis
da::r.fzm: quam plurimum durum et dif-
Jiile videbatur, et (fic} in hoc cafu
fxberedﬁtfa mmfg'f%/fd. Dominus rex
27 parﬁammta /zzc? apud 174 gﬂman’ pcyf
Pﬂ{/cb. anno regnr fui 18. vidzlicet in
?“fnd_erza Santti Foban. Bapt. ad in-
ﬁﬂ’”{ﬂfﬂ magnatuin regnf _/ui, ram‘gﬂ?t,
providity et flatuit, quod de ceetero li-
“eat umcuigue libero homini (4)y ter-
;; ‘:; ﬁ_“?[-? Jéu tenementa fua, feu par-
Mae ad woluntaten fuam (2)

wendere (3), '
v a tamen qiiod feoffatus
wueat terram guoc Jeof

Hiarm, feu temempnt’ ;l; that the feoftec fhall hold the
u - '

FORASMUCH as purchafers of

lands and tepements of the fecs
of great men and other lords, have
many times heretofore entered into
their fees, to thc prejudice of the
lords, to whom the freeholders -of
{uch great men have fold their lands
and tenements to be holden in fee
of their feoffars, and not of the
chief lords of the fees, whereby the
fame chief lords have many times loit
their efcheats, marriages, and ward-
fhips of lands and tenements belong-
ing to their fees3 which thing {éem-
ed very hard and extream unto thofe
lords and other great men, and more-
over in this cafe manifeft difheritance:
Our lord the king, in his parliament
at Wefltminfter, after Eafter, the
eichteenth year of his reign, that 1s
to wit, in the quinzime of Saint John
Baptift, at the inftance of the great
men of the realm,- granted, provided,
and ordained, that from henceforth
it fhall be lawfull to every freeman
to fell at his own pleafure his lands
and tenements, or part of them, ia
fame

lands



goot Weftm. 3. Cap. y;

Iud de capital; domino (6) feod:i :llins lands or tenements of the chief Joy
(5) per eadem fervitia et confuctudines of the fame fee, by fuch firyie
(8), per que feoffator fuus illa prius and cuftoms as his feoffor hey
Aenuit (7). before.

(1 Roll, 106. Fitz. Avowry, 108. 155. 255. 12 Car. 2. ¢, 24.)

Lib. 3. fol. 23, (1) Quia emptores terrarum, ¢9¢.] The caufe of the making of

z4.Walkerscafe. this ftatute, appeareth by the preamble, and by that which hath

[ 501 ] been faid upon the expofition of the 32. chapter of the ftatute of

Mag.Char.c. 32. Magna Charta; where alfo the principall parcs of this a& are ex.
plained, yet fome things are thereunto neceflarily to be added.

21 Aff. p. 30. At the common law, if A. had made a feoffment in fee to B,
:951'23; 3?;} reddend’ inde, five tenend’ de fe et haredibus fuis per 6. d. pro omniby

Jeraritiisy et fac’ capitalibus dominis feodi pro praedifl® A. et heredib
fuis omnia _fervitia debita, e
In this cafe by the firlt reddesnd’ or temend’ the land had been
holden of the feoffor, and all the fervices due fhall be done to him;
for to do fervice for a man, is to do it to him; gué pro me aliguid
Jacit, mihi feciffe videtur. '
3 Afl.8. 33 E. 3. 1f the tenant had made a feoffment in fee before this ftatute ge-
Aﬂ’:{‘rfk’ 5% nerally, without refervation of any tenure, the feoffee fhould have
iz - ;_51-’;‘ . holden of the feoffor, as he had held over; for example, if he had
4 H. 6, 20. holden by knights fervice, the feoffee by creation of law had holden
by knights fervice of the feoffor, in refpet of the tenure over by
him ; and therefore if the lord had confirmed the eftate of the
49 E. 3. 10. feoffor, w7z. the mefne, to hold by fealty onely (which was focage)
the tenure between the tenant and the feoffor fhould be focage allo,
becaufe the tenure created by law followeth the tenure, i refpelt
whereof it was created. |
(2) Quod de cervtero liceat unicunique libero Dominiy terras fuas, fis
tenementa fua, fen partem inde ad voluntatem Juam wendere.] By the
33 E. 3. Avowsy common law, the tenant might have made a feoffment in fee of the
3554 f-lg:”' whole tenancie to be holden of the chieflord; but notwithftanding
Yib. 2. fol. 23.  the lord might, during the life of the feoffor, take him for his te~
Waikers cafe.  nant, and avow upon him (in refpet of the former fealty, fervict
and privity) albeit the feoffee gave notice, and tendred him all
the arrerages, which now this ftatute hath altred.
2{“%' Chart. See the expofition upon the 32. chapter of Magna Charta,
P37 (3) Vendere.] Is here not onely taken for a fale, but for any
alicnation by gift, feoffment, fine, or otherwife : but fale was th¢
moft common affurance. :
(4) Libero homini.] 1. Libere teneati; to every free-holder.
Hereby are excluded not onely nativi, but alfo nativeé renentéls
copy-holders, or tenants at will, according to the cuftome of the
mannour,
(3) Ira tamen quod feoffatus tencat terram illam, few 1enemeniin
4 H. 6. 20. illud de capirali domino feodi illius.] 'T'he generall words of this a&f
8 k. 4.12. take not away meceflary incidents, as that the feoffee of all, or Od
> part, fhall give notice, and tender the arrerages before the loirw
thall be compelled to avow upon him: neither do thefe, ";tf
former words [de cetero Jiceat] take away the fine for hicenie b‘;
alienation, &c. of lands hold¢n of the king in capite, for chat SW
| longeth to the king by the f2id flatute of Magna Chard
Mag. Chart. Magna Charta, cap. 32. “ Tm
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Thefe generall words haw._r_'e a tacite exception, wiz. unleﬂ"e‘all
the lords mediate and immediate do affent thereunto; for, quilibes
pinunciare poteft benefic’ juris pro fe introdull. . o

(6) Capitalis dominus.] 1s here taken for the next lmmedlat_e_
iord, and fo by degrees upward to every lord paramount, albeit
the aé&t fpeaketh in the -ﬁngular_ number: and 1t is to bf: known,
that all the lands and tenements in England are holde_n elthe; me-
diately or immediately of the king, and therefore he is fummus do-

: ra OMRES.
mf}f@tﬁhe king be lord, A. mefne, C. mefne, and_ tenant, the te-
nancie commeth to the hands of the king bx forfeiture or convey-
ance, the king granteth the lands to another in fee [tenend? de rag:;;'..
eali domino per fervitia debita, et confucta) t+ this grant fhall revive
not onely the immediate tenure of C, but of A. and of the king
alflo, albeit the zexend’ de capitali domino be in the fingular number

(as here the ftatute {peaketh) yet is it as much as capitalibus
dominus,

(7) Per eadem ferwitia et confuctudines, per que Seoffator fuus illa
priws tenuit. ] AL holdeth lands by knights fervice, and giveth the
fame to B. 1n tail, 10 hold of him in focage; B. maketh a feoff-
ment in fee, the feoffee fhall not hold of the lord in {occage, as the
feoffor held, but by knights fervice, as A. the donor held: for by
the feoffment the reverfion in fee holden by knights fervice is
drawn out of the donor, and paileth to the feoffee; and the feoffce
i this cale cannot hold of the donor: and this cafe is not againft
the letter of the law, but within the intent and meaning thereof;
for the meaning of this law was, that the feoffee thould hold of the
lord, as the feoffor did when the feoffee held of the fame lord; and
this act was made for the advantage of the lords; and therefore
in conftruttion the feoffee thall hold, not as the feoffor, but as the
donor held.

It the hufband feifed of 1and in the right of his wife make a

fcoffment in fee, the feoffee {hall hold as the wife held, for the
hufband had nothing but in her right.

Alfo if the tenant that holds by priority make a feoffment in fee,
the feoffee fhall not hold by priority ; for this a& faith, per eadesm
ﬁ"‘vi’}‘fd, by the fame fervices, and not according tp every collaterall
quality.

If tenant in frank almoign alien in fee, that feoffee thall not hold

of the lord per caden Jerwitia, albeit he be a man of the church;
but he fhall hold of the lord by fealty onely : for by the firft words
of this a& he fhall hold of the lord, but he cannot hold of the
tord per cadens Jerwitia, becaufe it is againft the nature of the tenure
In frank almoign, to hold of any but of the donor or his heirs;
and generall words of an a& ‘thall not be taken to work any
thing agamnlt the nature of the thing, or the rule of law; but he
fhall hold by fealty onely, which was as free a tenure, and as neer
0 the former, as can be, and therefore by conftruétion [eadem fer-
’;::}a% the fame fervices fhall be taken as neer the fame fervices as
' be.

ABnd this a& ¢xtendeth to lands holden by fee fearm.
(‘) Cﬁﬂfgﬁwﬂ:dme.r.] Is here taken for fervices, as in the writ e
Confuetudinibus of Jervstiis, and not for cuftomes.

gﬂdlf the meine releafe to the tenant, the tenant fhall hold per
W Servitia et confuetudines, as the mefne did; and fo if the

tenant
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2 E. 2. Avowry
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31 E. 3. Gard
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tenant infeoffé the mefne, the mefne fhall hold per cadem fire;y;, 2
he did before: and fo it is if the tenancie come to the mefnalty’by
at in law, ds by efcheat or defcent, the mefne fhall hold ger (4,
Jervitia confuetndines, as he held before; for albeit the tenure }.
tween the tenant and the mefne in thefe cafes be exting, yet 1y
feigniory paramount, which alfo was iffuing out of the tenanc
remaineth fill. )
10 AfY. p. 29. If there be lord mefne, mefne, and tenant, and the firft mefy
W. 2.cap. 9. dyeth without heir, and the mefnalty elcheat to the {fecond mefne;
Le cafe d¢ For~ o if the mefne grant the mefnalty to the mefne, the mefnalty thy
Judger. which is neereflt to the tenancie doth drown the more remote mef.
nalty, and the tenant fhall hold per eademn fervitia et confuetiding,
as he held before: but the fecond mefne fhall hold of the lord para.
mount per eadem fervitia et confuctudines, as he held before the ex.
tinguithment of his mefnalty for the caufe aforefaid.

[ 503 ] CAP. IL

ET [z partem aliqudm edrundem AND if he fell any part of fuch

terrarum, few tenementorum ali- lands or tenements to any, the
cui vendiderity feoffatus illam teneat feoffee fhall immediately hold it of
immediate de capitali domino (1), et the chief lord, and fhall be forthwith
oneretur flatim de [ervitiis quantum charged with the fervices, for lo
periineat five pertinere debet eidem ca- much as pertaineth, or ought to per-
pitali domino pro particula illa (2) tain to the faid chief lord for the fame

fecundum quantitatem terre (3) few parcel, according to the quantity of
ten’ fic vendit’.  Et fic in boc cafu de- the land or tenement {o fold. And

cidat capitali domino ipfa pars fervitii {o in this cafe the-fame part of the
per manus feoffati capiend’y ex quo fervice fhall remain to the lord, to be
feoffatus debet eidem capitali domine taken by the hands of the feoftee, for
Juxta quaniitatem terre few ten’ ven- the which he ought to be attendgnt
diti, de particula illius fervitii fic de- and anfwerable to the fame chicf

bit; effe intendens et refpondens. lord, according to the quantity of the
4 ? _land, or tenement fold for the parce

of the fervice fo due.

(Dyer, 299. Fitz. Avowry, 101+ 108. 218, Fitz. Herriot, 1. Bro, Tenures, 2. 63. 6 Repe 1
8 Rep. 105. 27 H. 8. f. 26. 40 Ed, 3.f. 40.} .

(1) Feoffatus ille partem illam teneat smmediate de ‘mﬁ‘f""{’ d?’f:g
29H.8. tenures  pro particula illa.] [Particula illa] 1s underi’coc:_d of a part m'FethE
Br.64. 17E. 3. ralty, and not in common, and therefore 1t 1s ho}dcn that 1 F
150 tenant make a feoffement in fee of the moity or third part, &:{c t ?5

the tenancy, that fuch a feoffee is not within the purview O“uﬂ
ftatute; for a moity or a third part, &c. pro indivifo 1s not pariiin
for that word implieth a part in feveralty. o derftood
27 E. 3. 15, And this branch by reafon of this word [ﬁc_:fatmlls un e;ﬁ r
when part of the tenancy perawaile is aliened, and not when part’

the mefnalty.

' ) J L . . j nd
Lib. G-F-:_- BII““- (2) Pro particula illa.} Is underftood of {e?}ces-égﬁb};'ibt
erton’s cafe. Li. Tona nty 1 e they ann
3. for 105, 1064 apportionable, and not of entire fervices, be they —



