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f.oint of Fattoo. They have made Anfwer for
im 3 fo that I fay, he hath been tried fairer than
any Man ever was in Parliament, be it upon Bill
or-upon Impeachment, that is, as to the Matter
of Precedent. Then 1t hath been faid, This
would not be good before the Judges, . I muft
confefs it ; but the Evidence Captain Porter gave
of his own Knowledge of Sir Fobn Fenwick, eve-
ry body will agree is what the Law will allow.
But he 1s but a fingle Witnefs, and you ought
not to procced upon the Iividence of a fingle
Witnefs, ILet vs fec how the Law ftands upon
the whole Matter: You have made an A& of
Parliament Jaft Selfions, and I own the Law was
before that, That there (hould be two Witnefles
in Cafe of Treafon ; but all that goes no farther
than to Trials in the King’s Beich, and Commiffi-
ons of Oyer and Termiuner, and Goal-Delivery.
And if you look upon thofe Alts, ’tis very plain;
for they refer moftly unto the Judges, what they
fhall do in fuch and fuch Cafes : But then you will
fee what is the Reafon of making thofe Rules ; I
think there was good Reafon that you fhould not
put that Power tn Perfons below, that you have
in your felves : You give them Rules to proceed
by, and they are to keep up {irictly to them ;
you may aét by other Rules. *Tis one Thing
wheén I command my Servant to do fuch a thing,
and another thing when I alt my felf, And there
15 a Difference when a Judicature is by few, and
when *tis by many ; the Law puts a greater Con-
fidence in many than ina few. The ordinary Tri-
al is by twelve Jurorss butif it be a Matter of
an high Nature, as an Attaint, then it fhall be by
Twenty-four ; and you do prefer a greater Number
in every thing to a few. ’Tis faid, Though a
Judge do think in lus Confcience a Perfon guilty,
yet he oughtnot to makeufeof chat private Know-
ledge ;s and a Cale was quoted out of e, IV,
but [ think that Judge might have behaved him-
lelf fomething better than he did 3 and fure [ am,
now he would be blamed, I donot fay, that a
Judgeupon his private Knowledge oughtto judge ;
he ought not; but if a Judge upon the Bench
knows any thing, whereby the Prifoner might be
acquitted or convicted (not generally known) then
I do fay, he ought to be called from the Place
where he fate, and go to the Bar and give Evidence
of his Knowledge; and {o the Judge in Hen, 1V?s
"T'ime ought to havedone, and notto have {uffered
the Prifoner to have been convited, and then geta
Pardon for him 5 for a Pardon will not always do
the Bufinefs; for there may be a Forfeiturethat the
King’s Pardon doth not reftore, But though we
alt as Judges here, do we altonly as Judges? I
thought we were as well Triers of the Fa& as
Judges. There,is this Difference between the Ju-
dicature of Weftminfler- Hall and thisCourt 5 they
are to judge upon a Fact found by a Jury ; but we
act both che Part of a Jury in trying, and alfo of
Judges in judging what the Fact amounts to : So
that if a Jury-Man may make ufe of his private
Knowledgetoacquita Prifoner,as (Ithink)no body
doubts but ’tis his Duty to do; then every Gentle-
man in this Houfe may make ufe of his private
Knowledge to acquit the Prifoner, or conviét him,
I confefs, for my part, I am fatished, that Sir
Jobn Fenwick is guilty of this Crime for which he
ftands accufed. . I do think this Crime is High-
Treafon; Ithink there is no danger of a Precedent
in-this Cafe, if you conviét him; being convinced
vpon the Evidence you have heard, that he s

guilty : I do own, if any Gentleman think he i
not guilty of Meeting at the King's Head iy
Leadenball ftreet, or av Mrs. Mountjoy’s, for the
Purpofegiven in Evidence, he ought to be againt
the Bill 5 but I think, every Man that is of thas
Opinion ought to be for the Bill. I am one of
thofe that think he is guilty, and therefore ap
for Committing the Bill,

Mr, Harcourt. 1 can readily agree with the
Gentleman that fpoke laft, that High-T'reafon is
the highelt Crime in the Law; and further, Tha
the Matter of the Inditment that is mentioned
in the Recital of the A& is undoubredly High-
Treafon ; and I am fure he will agree with me in
one Thing alfo, That the greater the Crime i
that any Perfon isaccufed of, the clearer the Proof
ought to be by which he is conviled,

Some Gentlemen have begun their Difcourfe
in relation to the Power: but {ure *tis no Argu-
ment, becaufe Ican do a Thing, therefore T wil}
do1t; becanfe we have Power to repeal Magig
Charta, and all other fubfequent Laws, which
have been made in favour of Life and Liberty,
and Property, by the fame Confequence we oughe
to do it: A better Reafon mutt be given me be-
fore 1 confent to this Bill.

‘Then for the Precedents, *ns fuid, There have
been many, and many have been mentioned |
and 1f 1 thought it worth while, T wonld mention
many more you have not heard of,  As for Pre-
cedents in general, they are fo far imitble as
they are grounded upon true Reaton, and agree-
able to fuftice ; but I don’t remember any one
Precedent of this Nature, for a Perfon in Culto-
dy, forth coming, to be tried, yet to be Attainted
without a Trial ar Law, but what has been uni-
verfally branded ; and they all feem to be Re-
proaches cven to thofe 1l Reigns in which they
were ufually made 3 and rather to be marked out
as Rocks for vsto avoid, than Patterns for our
Imitation,

Before T particularly mention the Fa&s how
they fland before yon, I would beg leave to ob-
ferve upon the general Method of your Proceed-

ings, and tell you what ftaggers me in iz,
I have often heard this called a Trial, and that

we are the Judges ; theGentleman that {poke latt
gave us apother Title, and told us we were the
Jury alfo.  I'know no Trial for Treafon bur what
is confirmed by Magna Charta, per fudicium Pa-
rium, by a Jury, which is every Euplifman's
Birth-right, and is always efteemed one of our
datling Privileges ; or per Lepem Terre, which in-
cludes Impeachments in Parliament ; but if it be
2 Trial, *tis a pretty ftrange one, where the Per-
fon that ftands upon his Trial hath a Chance to
be hanged, but none t be faved. I can’t tel
uncer what Chara&er to confider our {elves, whe-
ther we are Judges or Jury-Men : I never heard
of a Judge, 1 am fure not of 2 Jury-Man, before,
but he was always upon his Oath: 1 never heard
yet of a Judge, but had Power to examine Wit-
nefles upon Oath, to come to a clear Sieht and
Knowledge of the Fadt : I never heard of a?udﬂ'e,
but if a Prifoner came before him, the Prifoﬁur
was always told, he ftood upon his Deliverance,
and had not only a Power to condenn the Guilty,
but to fave the Ionocent.  Tave we this Power?
Suppofe vpon fuch a Trial as this (if it muit be
called fo) it may fo happen, that a Perfon that comes
before us, fhould be the innocenteft Man in the

World 5 what Judgment is it that we can give,
for
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becaufe *uis Reafon, and Reafon approved of by

long Experience, thercfore ’tis a Rule; and if
they make their Rules for that Caufe, I hope
that is a Caufe why we fhould imicate them: Buc
I would not have thofe Rules thought Matters of
Form, but Subftance, or more properly Part of
the Law 1t felf. . L
Upon the whole Matter 3 if no Gentleman will
give us a Reafon why this 1s Evidence, but one
Witnefs, and that not upon Oath; and if weare

. for fo much as fuch a Perfon hath made his Inno-
cency fully appear? Is the Speaker, by his War-
rant, to fend him back again to Newgate? You
can’t difpofe of him otherwile, though you were
fatisfied of his Innocency : But in fuch a Cale, the
Party muft undergo a double Trial, which is con-
trary to all the Rules I have heard of. If I am
2 Judge in the Cafe, I beg leave to tell you, for
my own Juttification only, whata Definition  have
met with of a Judge’s Difcretion : My Lord Chief-

Juftice Coke fays, ’tis difernere per Legem 5 and
by that Difcretion I beg leave to confider thisCafe .
It Judges make the Law their Rule, they can ne-
ver erry but if the uncertain arbitrary Dictates
of their own Fancies, which my Lord Coke calls
the crooked Cord of Difcretion, be the Rules they
go by, endlefs Errors muft be the Effect of fuch
Judgments. ‘

As to this particular Cafe, Idid expect from
the Gentleman that fpoke laft, that he would have
told you there was a plain Evidence, why you
fhould go on to che Pafling of this Bill ; but in-
tead of that, T am furprized to hear a Thing
mentioned, That in Parliamentary Proceedings a
Man may be hanged by onec Witnefs 5 certainly
that is not to be taken for granted.

As to this particular Cafe, I would take Cap-
tain Porter asupon his Oath, for Suppofition: You
have oneWitnefs againit Sir Fobn Fenwick of High-
Treafon ; and, with yourleave, [ delire toexamine
what you have more in this Cafe,

Yetterday you voted a Paper to be read, Good-
aan’s Narrative or Examination 3 ’tis a different
Cafe now you have it before you to determine
upon. Ycfterdv the Queftion was only for hear-
ing 3 but “entlersen pow confider how far they
ought to belicve 1t, and the other Evidence we
heard. And frft, there 1s fome Evidence that
Clancy tampered w.th Porter, and gave hima Sum
of 00 /. and fo thuy wouid infer, becaufe Porser
was tampered with to be gone, therefore Gond-
man was. It was told us further (and I defire I
may be informed 1f Iam miftaken) That Clancy
faid, he came from Sir Fobn Fenwick, and after-
wards my Lady AMaiy Fenzick {aid the would make
good what Clancy had faid ; and from thefe Ar-
ouments they prefume, that Sir fobn Fentwick knew
of 1. Give me leave to tell you a Rule I never
heard contradicted, That Prefumption is to be
made in favour of Lite 3 but to prefume a Man guil-
ty becaufe Porfer was tampered with by another,
becaufe he fard it was by Sir Fobn Fenwick’s Order 4
fhall we prefume Siv Fobi Lenwick did it ? Is Hear-
fay to be Evidence? Or is a Man to be had to the
Gallows upon Prefumption ¢ IHow often, and with
how much Rezfon have we heard Exclamations
agaiil Judgmentsupon Prefumptions,Innuendocs,
conftructive and accumulative Treafon ? &9,

Gentlemen, there is fome further Evidence ;
and that 15, of whar was fworn at Cosk’s Trial,
and fome Gentlemen thoughe fit to have the Re-
cord read, and an Examination of what was fivorn

there, I can never go fo far as to think it rea-
fonable, That what Kvidence hath been given in
one Cafe fhould affed another Man 3 but all this
Is to be anfwer'd, by calling it Parliamentary
Proceedings,  We doube *tis no Evidence in the
Courts below, but they are mentioned with fome
kind of Difdain, as very inconfiderable, In this
Cale, Ibeg leave to fay this in their Vindication,
;l*hut whatever the Rules in 77efminffer Hall are,
trs not therefore Reafon becaufe *tis 2 Rule; bue

You, V,

“to come to our Parliamentary Difcretion to fupply

that Defect, the Want of the other, ’tis a Dilcre-
tion I will difclaim all the Days of my Life. And
I hope you will rejeét the Bill.

Lord Cutts.  If, Sir, the Gentleman that fpake
Jaft had been fpeaking to Zeflminfler-Hall, 1
fhould think that he had fhewed a great deal of
Reafon, and fpoke with a great deal of Judgment,
but fince I think you are here upon a quite dif-
ferent Foor s T fhall not follow him (becavfe I will
not unneceffarily detain you) to anfwer every Par-
ticular,

I remember, when the Counfel for the Prifoner
firlt fpake, they took notice to you, That Prece-
dents were procreative, and one beeat another, and
they are apt to muliply ; therefore I do think,
'tis of the higheft Moment to you, whit Prece-
dent you make toNight: And if any Gentleman
can be fatisfied, That the Precedent of palfing
this Bill, will be of worfe Confequence than the
Precedent of not paffing it, Ifhall humbly fubmit.
I do think, Sir, the Matter before you 1s of the
higheft Importance ; and I muft confefs, ’tis with
a great deal of Satisfaction to my felf, that I do
fee Gentlemen feem to apply themfelves with a
areat deal of Serioufnefs to this Debate,  Sir, 1
fhall not pretend to make a particular Anfwer to
what the Counfel for the Prifoner did fay 5 as to
the Precedents of A&ts of Parliament, I think this
Anfwer is fufficient at prefent for that, That if
we have no Precedent we are under a Neceflity of
making onc. It is told us, That of all the Prece-
dents none will juftify us in this Proceeding ; but
at the fame Time it muft be confidered, That we
are in a Cafe, the like to which never yet happen-
ed in Lngland,

The ficft Thing I fhall apply my felf to, 1s the
Jurifdiction of Parliaments ; and truly, I think,
it will be very neceflary to fay a little upon that,
I have heard none call this Power in queftion, the
Thing fpeaks it felf 5 ’uis the Legiflative Power,
and the Etymology of the Word tclls you what
it 1s: >Tis a Power that can make Laws, and abo-
tith them 3 a Power that 1s fuperiour to all other
Powers whatfoever, and we are part of that Legt-
flative Power 3 and therclore [ fhall fay no more
to that, it being a Matter agreed, "That we have a
Power to proceed in this Matter, Now I will
take leave to obferve fomething as to the particu-
Jar Cafe before you.

Though a Gentleman that fpoke fome Time
fince, did fpeak to you of the Nature of the
Crime; yet, withSubmiffion, Ithink there remains
fomething to be added to what he faid, The
Conlpiracy of which Sir Fobn Feiwick to me ap.
pears guilty, is not only againft the Life of the -
King, not only to depole the King, not only »

Confpiracy to raife a Rebellion, bur at the fame

Time to contrive an Invalion {rom Frauce, and
bring in a foreign Power. I know not what beta
ter Lixpreflion to tell my Thoughts m, than by
ufing a Term which Phyficians ule in fom. defpe-

O 2 rate
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rate Cafes; they tell you, there isa Complication
of Diftempers ; and Ithink thisisa Complication of
T'reafons: This is the higheft Crime, and it 1s
attended with all the aggravating Circumftances
this Crime can admit of. Now, in giving our
Opinion, and paffing our Judgment upon this Mat-
ter, I think there are two Confiderations ought
to guide us: There is a Confideration we owe to
the Prifoner that is brought before us; and ano-
ther Confideration which we owe to the common
Security. As to the Firft of thefe, it being a
Matter of Blood, wherein the Life of an Englifh-
man, the Life of a Man of his Quality and Figure
is at ftake, we ought to proceed with all the
Calmnefs thatis pofiible ; and I do agree, if there
was nothing but Prefumption, that ought to be in
favour of Life. But pray let us confider how this
Matter ftands: Let me defire thofe Gentlemen
that are of Opinion we ought to have {o much
Tendernefs for the Prifoncr, to lay before them
another Scene, and Sort of Confideration, at the
fame Time, Idoconlider the Hardthip (if I may
ufe that Expreflion) of pafling this Sentence; 1
do confider what a Candition we had been n, if
the Contrivance that was laid had taken Effect
that 1s the weightielt Part of the Matter before
you: And tho’ it was difappointed then, I know
not how far off ’tis at prelent ; this ought really
to weigh with you. And Ihope Imay take leave,
upon this Occafion, to obferve to you, what onc
of the wifeft and beft of the Romans faid upon an
Occafion of this Nature ; he tells you, That a
Man that would conlider his Duty aright, muft
confider the Matter in all its Parts and Circum-
ftances; and when thatisdone, mult act adequate,
as well to the Community, as to himfelf and his
Neighbour. I would apply that to the prefent
Cale ; and would defire thofe Gentlemen that ex-
prefs fo much Tendernefs in this Cafe, to have
fome for the Government, and themfelves,

It was told you, That the Prifoner before you
does not ftand convifled of any Crime: It was
told you at the Bar; That the molt we ought to
pretend to, is no further than to leave him in the
Condition we found him : I think, with Submil-
fion, the Prifoner {tands Conviéed of High-T'rea-
fon, withthehigheft Conviétion upon Earth, and
that is, the general Confent of all Mankind; for
I will bebold to fay, 1do verily believe, that there
1s notone Gentleman within thefe Walls, nor that
walks the Strects, not a living Soul, that doubts
of his Crime. But, Sir, I would put this Matter
yet further 5 T am notonly fatisfied in my own
Conlcience and Reafon, of the Juftice of your Pro-
ceedings, which ought indced to be the Founda-
tion of every Man’s Opinion ; but I am fatisfied,
that In this Way, there is no Hardfhip impofed
upon Sir Fobu Fenwick, if ne willbe his own Friend -
For I doubt not, upon what hath paffed in this
Proceeding, that before Things are brought to
the laft Extremity, if Sir Fobn Fenwick be his own
Friend, if he be fo much a Penitent and Friend
to the Government, and to Pofterity, to tell
‘Truth, and leave off his Diffembling, and be plain
Idoubt not but he will find Favour., Now, Sir,
I would beg leave only to anfwer one or two Ob-
jections 5 for fome Things that have been faid

again{t the Pafling of this Bill, I do not think
miterial,

One Objection that feems to me to carry the
greatelt Appearance of Weight, was made by one
of the Counie! for the Prifoner: He fuid, It would

look ftrange in after Ages, that the fame Parlia-
ment fhould pafs the Bill for regulating of T'rials
in Treafon, and this Bill of Attainder. Sir, [
defire you will pleafe to obfzrve how this Mater
{tands; and in the firft Place, as previous to that,

I take leave toobferve a few Things: *Tisa Pro-

pofition generally agreed to. and not ro be denied,
that That which is defigned for the Prefervation of
any Creature, ought not to be made ufeof to their
Deftruction. Now this Treafon- Bill wasdefigned
for your Prefervation, to fkreen you againit the
Danger of arbitrary Power, and the Malice of
falfe Witnefles 5 and this Bill of Attainder s
brought to {kreen both you and the Government
from your LEnemies, both abroad and at home,
And I think the Treafon-Bill isno Obje&tion upon
thefe Confiderations: Befides, the Treafon-Rill
was only made to be a Rule to inferior Courts.
The learned Gentleman that fpake Iaft, told you,
The Rules of BZeflminfter- Hall werenot Rules, be-
caule they were obferved there, bLut becaufe they
were grounded upon Reafon.  Why, Sir, inan.
fwer to that, | will enly take leave to tell him,
that Thatwhich is Reafon in /Feffmizfler- Hall, does
not carry the fame Weight here, I think thac
Matter was fowell explained by the learned Gentle-
man at theBar, that there need nothing bz added
toit. He told you very well, *Tis one Thing
what I trult to do by my Seevant, and another
Thing what Idoby my felf. Tt is very obvious to
any Man’s Underftanding, if this Power were
lodged inthe Judges, what Ufe they might make
of this unlimited Power; but no Gentleman can
miftrult any Thing that fhall be donc by this
Houle,

Another Objection that was made by the Coun-
fel for the Prifoner, was; {ays he, This is Iivi-
dence, or it 1 no Lvidence 5 if it be Evidence,
then, fays he, Why do you not try him at Law?
It it be no Evidence, Why do you admit it here?
Now, Sir, with Submiflion, this carries the Face
and Form of an Argument, but if you take it to
pieces, I think therc is no convincing Weighe in
it: For, Sir, the Reafon why this Matter comes
before you, is, becaufe by the Abfence of one of
the Witnefles, according to the formal Part of the
Law, S fobit Fenwick will be acquitted ; but it i3
generally agreed, that the Confequence of fo great
a Crime going unpunithed, may be dangerous to
your Polterity. This Bill of A ttainder is brought
into the Houfe, that you may fupply that Want

of I'orm, you being convinced of the Reality of
his Crime,

Another Objetion made by the Counfe] at the
Bar, was as to Capt. Porter, whom he reflected
upons fays he, Shall a Man that hath owned
himfelf guilty of fuch a Villany as the Murder
of the King, of a fudden have fuch Credit as to
fway with you? Iwould rake leaveupon this Oc-
cafion, to repeatto you what my Lord Chief-Ju-
(ticcupon the Benchdid obferve at Charsoch's Trial -
Thus fame Thing was urged and preffed home by
Charmece; and my Lord Chief-Jultice was pleafed
to take notice, That it confifted with the Wil
dom and Juttice of all Siates and Governments
to allow of fuch Evidence, becaufe without It
they could never come to the Knowledge of any

Treafon or Confpiracy : For he added, Whom

will you have an Account of thefe Thines fron,
but the Aétors of them ? E

And thercfore
willing o attone

when they are penitent, and
for their Crime, by doing all

the
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the Service they can to the State, and Juftice to
Mankind, weought not only to recave, buten.
. courage them,

COL‘J';J ﬁen the Danger the Government would b_e
in, if you did not pafs this Bill, was urgeds 1t
was anfwered, But what Danger 'wﬂl you and
your Poftericy run in not pafing of it ? Ithink the
Marcer appears fo plain and clear before you,
that when all the other Parts of the Queftion
are paffed over, I fhould think it a Reflecti-
on upon the Houlfe, to enter upon a particular
Anfwer to it, I had not faid what I have faid,
that I think any Part decifive, but to clear my
felf to the World for the Opinim} Tam goi_ng
to give; and pechaps whatl have {aid, may give
occafion to fome others to fay fomething that
may be much more to the purpofe; but for the
Reafons I have given, Iam for the Bill. ‘

Mr. Sloane. Sir, I as little care for meddling
in Mateers of Blood, as any Man, and fhould
be glad to avoid giving my Opinion in this Cale;
but I think tis incumbent upon every Gentleman
that hath the Honour to fit here, in Point of
Trufts I think *ts his Duty to them whom he
reprefents, to the King and Kingdom in gene-
ral, to give his Opinion when he is clear and
fansfied in ity and if I was in the leaft diffatii-
fied, IMould venturethe Difpleafureof the Houfe
to abfent; but upon the whole Cale, and the
Proof that hath been given, I am very clear that
Sir Fobn Fenwick is guilty of this Treafon that he
is accufed of 3 and that it is Treafon without any
{train, and well warranted by Precedents,

I would firft take notice of what 1s {ald to your
Turifdi@ion in general 5 I remember it was faid
this wasan Incroachmentupon Magsna Charta 5 for
by that, no Perfon is to be tried for his Life,
but by the Judgment of his Peers. Thofe Gentle-
men that have made that Objection, have intirely
forgot the other part, which is the next Sen-
tence; Nec fuper ibimus, wnec fuper eum mit-
timus, ifi per vegulare Judicium parium fuorum vel
per Legews Terre.  What do they make that to
be? *Tis true, in the ordinary Courfe of Juftice,
Perfons muit be tried, a Commoner by a Com-
moner, and a Feer by a Peer 3 but there are
feveral forts of Trials and Laws 1n the Land:
And whep you come to confider what is meant
by per Legem Terre, youhave the Commons Lex
Terre 3 you have the Statute Law, and Lex Loci, the
Laws of particular Manors: And there are fe-
veral forts of Trials delides that by Jury; there
are Trials by Battle: The Defendant in Cafe of
Appeal may try it by Battle, and he char is kil-
led lofes the Caufe. Then there 1s @ Lawabove
all thefe Laws, and that is the Law of Parlia-
ment, which my Lord Coke calls Lex Parliaments,
and Lex Parliamentaria in another Place, which he
fays 1s, ab omnibus inquirenda, but a paucis nota
and ’uis not fic it thould be known how far they
can go (and {o ’ris in Ghamcery) and that is a
Law that 1s unlimited, and that is one of the
Laws faved by Magna Charta. 1fay, therefore,
that without any Incroachment upon Magia Char-
‘e, orany Law whatfoever, you enter regularly
upon his Trial, ;‘

1 would anfwer another Thing thar was faid
agamfta Trial in Parliament 5 and I moft con-
fefs, I did wonder to hear it from that Honour-
able ancient Member, That if he was tobe tri-
ed, he fhould rather chufe to be tried in /7ef-
munfter-Hall, “Why, Sir, before I fhould have gi-

-

ven {o fidden a Judgment as thatj T would have
conflidered what my Cafe was : If I had had fuch
a Caie as Count Conning finark, a bad Caufec and 2
areat .deal of Money, I would rather be tried
there 5 or 1f I could be tried as Sir George 1V aké-
man wass butif 1 had a good Caufe, and would
ule no Corruption; inftead of twelve Men’ thdc
might be corrupted, I had rather be tried by
four or five hundred Gentlemen that are beyond
it. You fee how Trials went below; the Trial
of my Lady Lifle, that could neither fee nor
hear; and there came a Perfon to her Houfe
that was proved to be 1n Monionib’s Rebellion,
and fhe was burned for it.

Then as to the Cafe before you, I would offer
my Reafons why I believe this Gentleman to be
guilty 5 here is Capt. Porter, he hath pofitively
fworn, that he had another Meeting at Mus.
Mbpuntjey’s, and there they did confult, and agree
to fend Charnock over to France; and Charnock
was direfted to go with a Meffage to invite 2
foreign Power over here. Now the Quettion 1s,
Whether he 1s to be believed? And I would-go
upon the fame Reafons for believing a2 Witnefs;
as they do in Weltminfler- Hall y and will go as
far along with thofe Gentlemen, as to the Credi-
bility of 2 Witnefs: But if he be to be credited
in Weftminfter- Hall, why is he notfo here? And
therefore, if they had brought any- Teftimony
againft his Credit, as made him guilty of Perju~
ry, or Forgery, it had been an Objeétion againft
his Teftimony; but it was fo far from that,
That they did not offer to prove one Word of
thats but what was faid was faid from the
Counfel, and that is to go for no Evidence. The
Counfel did indeed alledge againft his Credit fe-
veral Things, butdid not proveany; and if they
had, they would not have taken away his Tefti-
mony in Weltminfler-Hall; That 1s, that he was
concerned in the late intended Aflaffination, and
Treafon: This was the fame Objetion that was
made below; and they brought Witnefles to prove
that and fome other Things, but they did not
weigh any Thing; for if it thould be an Objecti-
on that he was in the Confpiracy, then you can
have no Evidence of any Villany, for they will
never truft honeft Men with it. Therefore I do
take 1t, That Porter ftands before you as a very
credible good Witnefs, without any Imputation
whatfoever. Then, Sir, fay they, heisnottpon
his Qath; _that is an Objecion to your Jurifdictis
on; and though they fay they own your Jurif-
diction, yet when they fay fo; they fpeak againft
your Jurifdiction; and by the fame Reafon you
can go upon no Impeachment whatfoever 5 for
you can 1n no Cafe give an Qath. Then, Sir;
they tell you, he .is but one Witnefs, and thac
’tis in the Cafe of Treafon, and there ought to be.
two Witnefies; and therefore tho® yon have Jurifdi-
ction to do any Thing whatfoever, yet you have
no Junfdiftion to go upon this Caufe. Now,
Sir, becaufe this feems to be the moft formidable
Objection that is infifted on againft the Proceed-

ings 1n this Cafe, I beg your leave that I may
fully anfwer 1t. :

And taking it to be frue, that the Faét is pro-
ved but by one Witnefs, I conceive we may pro-
ceed mn this Caufe though they can’t in Weftmin-

fer-Hall 5 and I do take it, that there is a great

deal of difference between oneand the other ; and
I do not take your Proceedings upon this Bill,
being there 1s burone Witnefe, to be any Strain,

N ' but
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but what you may extend the Legiflative to,
without going beyond what hath been done, 1
therefore beg you to confider what the Law ori-
ginally was as to Treafon, and how it came to
be aliered.  Before the Statute of 25 Ed. 111 it
was certain what was Treafon, and what was
not 3 then the Statute came and reduced 1, that
as to all inferior Courts, thefe are your T'reafons,
and no other fhall be adjudged fo; but the Par-
liament referved to themfelves a Power, that if
any Cafe fhould happen like them, they were
to determine it themfefves.  So, Sir, that at thac
Time, and after that Time, one Witnefs was
good 1n Cafe of Treafon 5 as now *tis at this Day
for Robbery, Felony, or any other Fact but
Treafon, And till 1 Edw. V1. one Witnefs was
good ifail Treafons: Then comes two Statutes in
Ed. V[’s Time, and the firft takes notice, That
fince the 25 Ed. 111, by feveral Statutes Treafons
had been made which were unfeafonable, and
therefore repeals them, and makes feveral new
Treafons : Then comes a Provifp at the end of
it 5 Provided always, that no Perfon whatfocver,
after the Firlt of February then next coming, fhall
be indicted, arraigned, condemned or convicted
for any Offence of Treafon, &%, unlefs the Offen-
der be acculed by two fufficient and lawful Wit-
nefles, or fhall willingly, without Violence, con-
fefs the fame.  Now that Provifo relates only to
theTreafons particularly mentioned in that Statute,
Then comes the next Statute 5 £d. VI.and purfues
the fame Words: But now this did not meanany
Iats what{ocver that were left to the Judgment
of the Parliament, becaufe thefe Fa&s were not
within their Cognizance. They are not parlia-
mentary Words; indicted, arraigned, convitted,
but only uled by the Courts below. Why, Sir,
1t 1t be fo that one Witnefs is fufficient, here you
have not only one credible Witnefs, but he is
propt up extremely well by collateral Circum-
ftances; and though I do not allow that below
they can proceed upon one Witnefs with pregnant
Circumftances 5 yet for the Realons given, con-
fidering how this ividence is propt up, I think
1t s {ufficient before you : For there was another
Witnefs againft him, and it hath been proved
what that Witnefs could have faid if he was here
and "tis plain that Men have died upon the fame
Teftimony. I muft confefs, when I was for read-
ing of Gosdman’s Examination, &, 1 was not for
reading them as conclufive Evidence, nor do I
think them fo in any fort, either the Convifion
of Cook, or Goodman's Examination before a Juf-
tice of Peace 5 butit is a ftronger Tvidence in
this Cale than any other, becaufe the Witnefs is
not dead, nor is he withdrawn by the means of
any Body but the Prifoncr, or his Friends

which, as I take it, appears upon the Evidence
and if {o, I think it comes to the Cafe, That if
any onc gets my Deeds, if he will not produce
thern, they fhall be prefumed to be what 1 {ay
they are, I muftconfefs, the Acting of his Wife
or any Agent might not be Evidence, if it appear-
cd they did it officioufly without his Knowledge 3
but betng Clancy faid he came from Sir Fobu Fon-
awick, and 1t was for Sir Fobn Fenwick’s Advan-
tage, 1 will believe it was by his Privity; And
for my fclf, I think it no Strain, if in this Cafe
we takehimto be a good Second to Captain Por-
éery though it ought not to be admitted in #1-
minfler- Hall,

Then *tis faid, That you have no Jurifdi@ion

to proceed by Attainder in this Cafe, where the
Perfon does appear, and he is in the Hands of the
Law, and ready to take his Trial: I'quoted you
an Inftance the other Day, 12 Car. I where they
attainted Perfons that were dead, without examin-
ing one Witnefs ; and I have vicwed all the Books
fince, and there’s nothing appcars, but the Bill
ordered to be brought in, one Reading, and «n-
other, and fome Petitions for making of Savings &
Thereis one Rank of Peoplethat weredead s a fe-
cond Rank, which, as you were told from the
Bar, were the King’s Judges: fome of which, it
s tyue, were tried by the Law 3 but how? Not
by the Diretion of the Parliament: It was before
they came into the Hands of the Parliament 5 and
the Parliament takes notice they had been tried,
There was another Sort that was never tricd, but
abfented 5 and though they might have come into
the Hands of the Law and been Out-law’d,  the
Parliament took cognizance of them, and attaine-
ed them of T'realon. Sir, Ido wake notice, that
there was a forth Sort of People convidted at thac
Time (for if we were confined to the Rules of
IV¢fbmtifter-Hall, no doubt we could not give a lef-
fer Judement than that for Treafon 5; there were
the Lord Mouufon, Sir fobn D’airversy and others;
and the Statute recites, T'hat they were concerned
in the Murderof the King 3 yet in regard fo many
had aGtually {uftercd, they did not give them the
Judgment of Treafon, butto forfeit their Eflates,
<.

This is to fhew you the Jurifdiltion the Par-
liament have over Ctlences, and how they can al-
leviate the Punithment according to the Circum-
ftances as they appear before them; therefore I
think this 1sa plain Proof that we have a Jurifdi-
¢tion to go on with the Bill 5 and ar the fame
Time, Ifay this, I would put itout of the Cale,
whether the Prifoner be a letle Man or a great
Man, thatis now in Judgment before us; and I
would put it out of the Cafe, whata good Thing
his Dilcovery weuld be s I do not think that a
good Argument; neither do I think it any Arou-
ment 1f this Man efcape, what Danger we thall
be n: Butl do give my Judgment from the Ar-
gument of his Guilt, and our Jurifdiction,

Mr. Pelbom  Sir, the learned Gentleman that
{peak laft, {eemed fo very clear in his Opinion,
when he began to [peak, that I was in hopes he
would have given me and every Body Satisfation
In this great Point, efpecially when he began
with Magia Charta, which fays, That every
Man (hall be tried by his Peers, or by thz Law of
the Land : I do take it to be Part of the Law of
the Land, that no Man fhould be condemned for
Treafon without two Witnefles 5 but after that
he did lay his Finger upon the Sore, he :old you,
the great Objection was, That the Courts of F/-
miiger- Hall are {o govern’d and ty’d down, that
they can’t pafs any Sentence for Treafon, but up-
on two Witnefles; and hetok! you, they oughi io
be ty’d fo: Indeed he did fay we were not ty'd fo:
But I own to you, he did not give me any lagisiac-
tory Realon why lic thouldd not be ty’d fo,  *[is
fad, we are not ty’d, and s im peflible we
thould, for no A& can tic the Legiflative Power 3
and {evera) Gentlemen have faid, That though
there are feveral Statutes that declare there thall be
two Wimnefles in Cafes of T'reafon, yet they do
fay, that in Cafe of Attainder by Parliament, one
Witne[s may be fufficient, W hy may it not be
thought, that thefe A&s extend 1o the Le :iflative,
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T ' tute of Edw. TIL by which it is
2 well as the Statute 0 may proceed up-

Witnefs? And I take It Th_at there be-
'sis a Prefumption that the
Obfervation of it by the

on onc :
ing no fuch Hint,

Lex Terre does crave an

siflative Power.
ieﬂliﬂzgzlv prefume Yefterday o tell you, That

M. Algernoon Sidiey did ftand upon it ads his 'n;E
wural Right, that they could not procee d:._icglam
]1im, there being but one Wlt_nefs: I*II Ilml:
bring Lis Cale as pargllel to this, or think that
his Authority fhould influence you but he was
2 Man that had that Love to Liberty, and the
Good of his Country, th:}t hf; would not have falfi
fo, cven to fave his Life, 1f he had thought it
- confiltent with cither of them: But I have look-
ed vpon his Trial fince, and there he docs dcclarg,
I'hat the being condemned by two Witnefles, 1s
the Law of God, and the Law of Man; the jult
[aw that is obferved by all Men, and in all
Places s °tis certain he reached even by thefe
Words, the Power of Parliament: When I do
fay Power, I do not mean, but that when fuch a
I aw is paffed, all are bouna by 1t; but in fome
Senfe we may fay, you cannot do what is not juft
for you to do: You can do but:‘ what 15 jult
and agreeable to the Truft repofed n you.

The Gentleman fays, he thinksitaftrange Opi-
nion of him that faid, He had rather be try’d by
a Jury than the Houfe of Commons: Indeed, if
he could be fure of fuch a Houfe of Commonsas
this, he might retraét what he had faid : But
have feen chat done in the Houle of Commons,
which hath not made me extreamly fond of that
Tral. I have fat here when fix or {feven Noble-
men have been declared Enemies to the Kingdom
without any Evidence at all, and the Reafon was
fomewhat like what it is now, The Power of
Parliaments was brought in asan Argument then ;
and it was faid, 1t was only In order to an Im-
peachment, but no Impeachment followed ; yet
thefe Noblemen went with that Brand in their
Foreheads 5 and if any Difturbance had been, they
had been expofed to the Fury of the People :
And though we are fure of this Houle of Com-
mons, and may be ot all in this Reign, yet I
know not how Falts may arife, and what Parlia-
ments we may have, and cpon that Account [
am very unwilling a Precedent thould be made,
at lealt contrary to the Ulage in all manner of
Courts whatfoever,

Str Thomus Littleton, Sir, 1 fhall not trouble you
long in this Debate, that hath taken vp fo much
of your Tiune already, in the Confideration of
fome Matters we have been upon 3 though I did
think your Time not very regularly fpent, till
this Occalion offered it felf: T hope therefore,
now it will take up lefs of your Time, [ fee the
areat Matter that was inlitted on before, is infift-
ed upon fhll; and I do think we may fay it
among our {clves, though we would not let the
Couniel, That we are ty’d up in this Cafe by the
Rules of Wftminfter-Hall ; but I believe if that
was the Cafe, and the Queftion was no otherwife,
than, Whether or no we are ty’d up by the Rules of
P eflminfier-Hall 21 believe ivwould receivea Deter-
mination, that we are not bound up to thofe Rules,

Buat I will take leave to tell you what I think is
proper for us to ground our Judgment on* I think
the great Reafon, even of thofe who are againft
the Precedent, why they did admit Sir Fobit Fei-
wick to haveCounfel, and to examine Witnefles, if

X

he lad any, and to crofs-examine the Witneffes,
and why they were willing to hear Evidence-on
both Sides in the Nature of a Trial ; the great
Reafon was, becaufe that in a Cafe of fo great
Confequence as this is, they would have the beft
Information they could obtain. Why did they
defire to be informed, but that afterwards they
could lay their Hands upon their Hearts, and
give their Judgment upon their private Opinion,
Whether he was guilty or no? They fay, we are
not to give our Judgment upon our private Opi-
nion; I ulways will. (It was not long ago we
were not to have our Religion upon our private
Opmion neither): And when I am juftified in
that, I will rely upon it. 'Whethier this be ftriétly
legal Evidence, 1 do not lay fo much Weight up-
on 1t, as whether it hath fatisfied my Confcience;
and I believe there is not aMan in the Houfe but
15 fo (upon what he hath heard) and doth believe
that Sir Fohun Fenwick is guilty 3 and if we believe
he 15 guilty; I would be glad to know by what
Rules in the World any Man can give his Vote
againft this Biil, being of thatBelief. And Itel]
you why I think every Man believes fo; becaufe
cvery Man in the Kingdom thar hath not heard
fo much as we have heard, does believe him to be
fos and Ican’t think that their Reprefentatives
only fhould be of another Opinion.

What Evidence have you had ? You have had
Captain Porter’s Evidence, and that would be good
even in inferior Courts; and befides that, you
have the Evidence of what Geedman did fwear
before the Grand-Jury; you have heard what he
did fwear, and the Grand- Jury did believe him ;
you have heard likewife what he did fwear in an-
other Caufe to the Petit- Jury, and they believed
him, and convited the Prifoner upon it: And
though this be not legal Proof, ftrictly fpeaking,
will any Body fay that I have Reafon to difbelieve
this Man, and think he hath fworn falfe ?

Ay, but here is but one Witnefs, Gentlemen
tell you. I will put you a Cafe where I believe
this Houfe would attaint a Man without any Wit-
nefs.  Suppofe two Perfons had feen Sir Fubn
Fenwick Kill the King 5 (I believe we fhould not
have pulled him in Pieces in a barbarous Manner,
but he would have had a Trial ) ; and fuppofe be-
fore his Trial they had been conveyed away, if
before they had fworn this to a Grand- Jury, and
they had fourd the Bill, I believe this Houfe
would have attainted him for it,

Sir, Ido not think that we fhould ftand upon
thefe Iittle Niceties, nor be bound by the little
formal Proceedings of other Courts, when the
Government is at Stake, 'We are fent hither to
take care that the publick Safety do not fuffer ang
Mifchief from the Enemies of it: We have ha
Plot upon Plot; and I have heard fo much faid on
behalf of the Laucaflire Plot without Doors, that
I with we do not get an ill Name upon our felves
before we have done.  We have thisPower to
exert upon extraordinary Occafions; and here 1s a
Man that hath endeavoured to fubvert the Go-
vernment, and Well-being of them that fent you
hither. Thopeyouwill ufe itnow ; andif they knew
who were not of that Opinion, I believe thofe that
{ent them would hardly fend them any more, .

Mr, How. Sir, as to the Argument, that if it
was known how we gave our Opinion, thofe that
are againft this Bill, the People would not chufe
them again: I am not afraid of thaty 1 have
been told fo often, and yet I find the People I

hve .
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live amongft, ufe me better and better every Day
and 1 believe, Sir; they will defire to ufe me,
when they will [ay other Men afide. I muft in
fome meafure fupport what {eemed to be l'ﬁf!&&ed
on an honourable Gentleman, in that he faid, he
had rather be tried by 12 than 4oo. Iam of
his Opinion, and this is my Reafon for it I
have my lawful Challenge in cale of the 123 and
if there be any on the Pannel [ have offended, I
can defire they may be withdrawn, and that can’t
be done in any Cafe here. |

But Gentlemen put the Strefs cf their Argu-
ment upon that which no Body denies, and prove
it handfomely; and well they may 5 for 1t1s felf-
¢vident, the Power of Parliament they mfift on,
when no Body pretends but we have a Power to
do what we pleafe: But I mult fay of their
Power what Brafion fays of the King's Power,
Hoc tamen non poteft faceie, quod sion polefl jufle
facere, It is fuid, We are not ty’d up to the
Rules of Weltminfter-Hall ; we are not {o 5 but I
beg leave to tell them, That what 1s Reafon and
Jultice in WWgftminfter-Hall, 1s fo every where,
And L do take thefe particular Points we fpeak
of, to be grounded upon Reafon and Juftice, and
fo far we are to purfue them.

Two Evidences was not given asa Reftramnt
upon Wefiminfter-Hall, for fear they fhould do
fomething that is ill, for they are anfwerable for
every thing they do ill 5 but they were allowed
to the People of Eugland, that they mighe have
a fair T'raly and it was thought conformable to
the Laws of God, the Law of Reafon, and the
Law of all Countries, That no Man’s Life fhall
be taken away upon any particular Occafion,
And for to fay, That 2 Man’s Life may be taken
away by two Witneffes 1n one Place, and by one
in another, is to fay, That there 1s no certain
Rule to prove a Man guilty of a Crime that may
forfeit his Life, which is not admitied in any
Country whatever,
~ But truly, Sir, we are going a [ittle further
for the Gentleman before told you, there was no
need of two Witnefles, one would forve ;s but
now they go a little further, for they tell you,
there needs never a one at all : For ['do fay, if
cevery Gentleman here is to be guided by his pri-
vate Opinion, there 15 no Man but before he
heard this Caufe did conceive in their Opinion
fome Judgment of his Gule, And, Sir, [ think
no Man but would have told you, that would

have been an unjutt Judgment.
But they do fay, That the Bill of Treafon that

was mace laft Seffions of Parliament was to limit
Weftminfler-Hall 3 and that I will cruft that with
my {elf, which I will not truft with my Servant,
Why truly, 1if 1, or my Servant, was to commit
an Krror, or a great Crime, 1 had rather my Ser.
vant did 1t, than my felf: But I do not think that
my Servant fhould be bound up from doing an
unjull Thing, and my felf fhould have the Li-
berty to do it,  Another Thing that Law pro-
vided aguin{t was, thatPeople fhould not be hang-
cd without {ufficient Evidence, and thefe Things
have been long complained of : But I never
thought that the Lvidence of one Witnefs, and
ho Witnels would be fupported in thefe Days,
But, Sir, what have you done 2 We have pre.
vented People bring exccuted by an arbitrary
Power, and in an unlawful Way m /7tminficr-
flall 5 but 1f you give this Example, you have
brought the fame Proceedings into this Houfe,and

that they may be perpetually executed here, and
{o the Subject will be never the fafer for the Bj)
of Treafon. |

And I do believe likewife; That it is better
that a very heinous Fault, or a Miflake, fhould be
commutted in Feftminfter-Hall for ten Cears to.
gether, than once perpetrated in this Honfe: Ang
my Reafon is this, Becaule 7728 misfter- Hall have
a Law to be tried by, if they tranfgrefs thar
Law; and there is 2 Way by turning out of
Judges, and other Things ; and this Houft harh
no fupcrior Power; and when they do a Thing,
they make it a Law : So that this Floufe (as it harl
often been obferved) can make this Narion tinhap-
py, becaule this Houfe can only cftublith arbitra-
ry Power and Milery upon this Nation by a Law,

Str, as to the Evidence, to fay fomething 1o
it, fince every Body hath fpoke to it for my
Parg, I do confefs to you, the longer I fit here,
and the more I have heard of this T'rial, che Jefs
I have been convinced within my felf, that thefe
Witnefles can know any thing of Sir Fobi Foy.
wiek’s Guilt. I have heard Capeain Porter give
his Evidence ; but that is no fuflicient Proof o
me: I have heard what Evidence Goodman dig
give to the Grand-Jury 5 but whether they did
afk fuch Queftions as I fhould, if I had been of
the Grand-Jury ; or whether they did confrone
him with Bvidence, Tcan’t tell.  Therefore the'
the Grand- Jury was convinced by ir, it is no Rea-
fon to convince us; becavfe we might not be
convinced by the fame Evidence,

But to go further : There is very great Rea-
fon to believe that Gosdmai was not then at this
Place, and that not one Word that Geadran fiys
1§ true. I have {fuch Reafon for what 1 fay, thar
if Cook’s Trial had been before this Houfe, not to
artaign T eftminfler- Hall, though I think we are
2 fuperior Power, and I may fay what I pleafa
of that Trial ); I fay, if Coe%®s Trial had been
before this Hounfe, and what T have heard be
true, I do think they would hardly have found
Cook guilty upon Geadmar's Evidence @ For there
were three as pofitive vidence as could be, that
he was not at the Place when he fwore he was,
And I obferve a little Failure in Captain Porser's
Lividence in that Point; for§ don’t think it proved
by Captain Porter, that Goedrair was by when
this Difcourfe was ¢ For he fays, he fpake of this
Thing at Mrs. Mountjoy’s, and dined there,

Members, No, nos It was at the Kiizg’s Head,

Mr. How. Well, there was but one Place where
it was, Now whether Captain Porter heard them
talk of it before Geodmanr came in, or whether
Goodman be a pood Witnefs, he having been there
but the latzer Part of the T'ime, which feemed
to me 10 be the Time they fhould have ojven

. -
over their Talk of the Bufinefs, they having
been fo Jong together before : But it does not ap-
pear to me that Geedman can be a cood Witnefs.

Bur 1 take it, That it is not juft nor reafona-
ble to find a Man guilry upon one Witnefs, und
circumftantal Lvidence, I did mention 4 Cafe
where there was a politive Witnefs, and a cir-
cum{tantm_l Winels, it was in my Lord Dels-
ere’s '_Trml; and yet that was not thought a
convincing Argument by the Lords to find him
aullty 5 and | hope no Confideration will oblige
bs to do tha_r, which 1 am fure we thould blame
them for doing,

The Confequence of this, Gentlemen fay they
do not fear. I believe, if Sir Sobn Fenzoick had

been
I
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teen told, when he was Major-General of King
Fames's Army, that I fhould cone here to_ﬁt up-
on his Life, he would have laughed at it, and
thought it impoffible ; but the contrary has hap-
nened : And I have feen Parties hang one another
with foch Violence, T pray God we may keep
from it : I do not know ; we are all concerned
in fome Meafure, it having been the Unhappi-
nefs of this Nution, tharat one Time or another
every Body hath been concerned, that they may
have a Proceeding of this Sort againtt them ; and
this furmounts all that at prefent Gentlemen can
do : for it extends beyond all Pardons, and will
reach beyond the Aét of Indemnity, God knows
who may be ferved fo, notwithftanding all the
A& of Indemnity.

Sir, there is one Thing that is faid further,
which the Gentlemen at the Bar conclude with
as a [ubftantial Argument, That we do not aim
at Sir fobn Fenwick’s Blood, (God forbid we
thould) but at his Confeffion : You will here read
the Bill once, and twice, will commit and pafs
the Bill, (Sir Fobn Fenwick not cenfclling) and
{till this is not to aim at his Blood : Burt it hap-
pens perhaps that this Man knows no more of this
Matter s and this Man 1s racked 10 a manner to
Death, from Reading to Reading, becaufe he
does not confefs 3 and at Iail he comes to be
hanged, drawn and quartered (inftead of High-
Treafon) for not confefling it.

This I take to be the dangeroufeft Part of all
the Arguments that have been urged : For this
I nuft tell you, That according to my private
Opinion, [ do believe that Sir Yohi Fenswick does
know of no more Perlons concerned (nor do I
believe that he knows all that he fays) than he
tells you, Ile hath not been a Man that hath
kept Comipany with Great Men : He hath gene-
rally relieved the poor Facebite Officers: There
are Iive People, as I take it, he hath told you he
did converle with: T would fain know in what
Plor any Man converfes with above Five of the
Plotters? There may be a Plot that may be mott
dangerous, and yer a Perfon that knows of tls
Plot, may not know above two or three others
that are concerned 1n it.

Bur the great Argument is, Take care of your
Government.  In the firlt Place, they mult fup-
pole the Safety of the Government depends upon
his Execution, or why do they ufe it as an At-
cument? But I wifh they would thew me the
Government would be one Penny the worle, if
this Bill does not pafs. Do you want Examples
of Pumthment to deter Men? No 3 you have
had fawtul Proof agcainft four or five Perfons,
and they have been executed : Here are Exam-
ples made, that no Body for the future may pre-
lume to plot together, and not to be executed.

What 1s the Reafon of this Bill then? Why,
therc_is a Plot going on 3 Sir Jobu Fenwick hath
been imprifoned this fix Months or more 3 and will
you hang him becaufe there is a Plot now going
on¢ What Confequence is that? Do you think
that he knows any thing of it, or that he can dif-
cover 1t? It hath been ftarted fince his Confine-
ment, it may be, and he knows nothing of it:
o0 that as to what is prefled of his Confeffion, I
know no one Thing would be gained by it, that
could be ufeful to the Government y for I believe
all hath been difcovered already that he knows,
and that Plot hath been utterly difappointed, and

they have been fain to make a new one, Wil
YoL., V,

you proceed in a Bill of Attainder, unlefs the
Maiter be of the greateft Confequence? The
Preamble of the Bill for Attainting the Duke of
Monmouth, gave a {ubftantial Reafon for it .
‘That he was in Arms, and could not be brouglit
to Jultice. That implied, That if he could have
been brought to Juftice, they would not have At-
tainted him.

I think I need not give you more Arguments
iy this Mattery; I with I could hear thofe that
have becn given, well anfwered. 1 fhall fay no
more ; but I know this, that my private Opi-
nion thall never guide me in this Cafe.  *T'is not
the fame Thing with the Cafe my worthy Coun-
tryman put : In the Cafe of Religion, my pri-
vate Opinion does not aftect othier Perfons s in-
deed 1t docs the Papifts, where they will murder
others that arc not of that Religion,

Mr. Norris. This is a very {olemn Debate, and
tis upon a very folemn Occalion. *Tis a Cafe
of Blood ; ’tis a Cale that in my Life-time, I
thank God, I never had todo with yer; and in
this Matter wherein I am now to be a Judge, 1
will ufe as much Caution as any Gentleman with-
in thefe Walls,

I am fo confcious to my own Inability in what
I have to fay, that I can’t expect to convince any
Body ; but whatT fay, 1s to difcharge my own
Duty, and fatisly my Confcience in that,

I doubt not, but every Gentleman confiders the
Station that he is in, and the Truft repofed in him
by thofe that fent him hither: We are itruiled
with the Lives, Libertics, and Properties of
everyMan in England 3 and we are anfwerable for
them to thofe that fent us hither, to our Pofteri-
ty, and to our felves. _

In this Matter, many Things of great Weight
and Importance are before you; here is the Lile
of a Man, the Prefervation of the King and Go-
vernment, and the Power of Parliaments to be
confidered.  Sir, as I fhall be cautious of wking
away the Life of a Man, {ol fhall be careful ol
the Prefervation of the King and Government,
and the Power of Parliaments; and though 1
do not think it requifite, nor never will give my
Confent to fupport the Government, or Honour
of this Houfe, at the Expence of innocentBlood;
yet I fhall not be afraid of giving my Opinion
in this Matter, to bring a Criminal to Punifh-
ment: Befides, the T'reafon he hath committed,
he hath Crimes of a Nature almoft equal to
"Treafon ; and for which, becaufe he hath evaded
the Cognizance of Weltminfier-Hall, he 15 now
brought before you; and there aie feveral In-
ftances, where this Houfc hath taken notice of
Offences of a lefs Nature, and for a lefs Reafon,
than this is brought before you.

To quote Precedents, is a little dry Subject;
but however, I will inftance in one, that (I think)
docs affert the Power of Parliaments in this Cale,
which has not been mentioned yet; and that was
(as I remember) in the g Rich, II, of an Agent
that came from Genona, who was, by a Misfor-
tune, killed upon a Quarrel that happened 1n
the Streets; he that killed him was brought to -
his Trial 3 it could not be brought within the
Statute of 25 Zd, II1. but he was brought to his
Trial, and it was found only /¢ defendeindo 5 but
he being a Publick Minifter, it was thought fit
that the Nation fhould take more Notice of 1t 3
and he was Attainted afterwards by Parliament,
and there is a Record of it: They did nct

| P chink




) . , . '-m . _ R ™ .. O ,:IH
106 163. Proceedings agaizfl Sir §. Fenwack, Bar. & Wil 11

think fit to make a general Law, but they
made an Example of the Man that committed
this Fact. ~ _

A great many Gentlemen have fuppofed this,
and fuppofed that, and what ought not to be
fuppofed 3 but I will make an cafy Suppolition;
I will fuppofe that we are the Commons of Eng-
laitd in Parliament affembled 5 and if fo, Sir,
we have a diferetionary Power to do whatfoever
we fee is for the Good of the Kingdom 5 and if
we are to be circumfcribed by the Rules of /7
minfter-Hall, and we are to do nothing but what
they would do, to what Purppofe do we fit here?
If we are entrufted with this Power, and may
exert it, I think here is a fit Occafion for you to
cxert this Authority,

Sir, give me leave to take notice, That the
Strain of Argument that was ufed fome Years
ago, is very much aliered by the fame Gentle-
men ; (I will mention it) T think 1t was 1 78,
when the Bill of Exclufion was brought within
thefe Walls 5 the Arguments ran then (for T have
{een them 1n Print) thofe that were againit thar
Bill ; What will you do? fay they; Will you do
this Thing? Pafs a Judgment againlt 2 Man
without hearing of him? Hath he been brought
to your Bar, to aniwer what you have to fay
again{t him ? THow do you underftand that he is
guilty of the Crimes you accufe him of ¢ And
they did not ufe thofe Argunients againft them
that were for difinheriting the Duke of 2wk :
But the Antwer then was, Do you difpute the
Power of Parliaments? Is there not a difcretiona-
ry Power in the Parlizment? 1 do take notice,
That thofe Geetdanen that uled that Argument
for the Biil of ixclution, now ufe it a quite con-
crary Way.  Sir, [ think the Power of Parlia-
menis 15 not to e rritled with,

It hath been urged and faid. a lieele while
azo, by a Geatleman, That he does not believe
Captain Lerter 15 a good Witnels, 1 will give
you a good Kealon why I do think he is a very
cood one, and they at the Bar think fo too, be-
caufe they would have given a great Reward to
have taken him off'; and for the fame Reafon, I
believe Goodmar o be a good Witnels ton: Sir
‘Fobm Fevwick was fatisfied, that Geodman did know
how far e was concerned, and he hath been pre-
vailed with to be outof the Way.

Sir, here are a great many Circumf{iances that
aorce fo well tegether, that (I think) no Perfon
can doubt of Sir Yobn Fenwick’s Guilt; and (I
think} "tis in this Cafe in the Body politick, as in
the Bady natural, when a Man is almoft palt the
Cure of Phyficians, when a Man hath 2 Gan-
arcene, a roiten Member, which the Phyficians
by the ordinary Means can't cure, the Remedy,
the College of Phylicians themfelves in that
Cafe would ufe, is, they would fay, Immedica-
bile vuinns enfe vecidendum o,

[ am of Opinion, that the Legiflative hath
this Power, and that this is 2 proper Occafion to
exertits andto compare fmall Things with great,
tis fike Thunder and Vengeance in the Hands
of Providence, that is not uled but upon extra-
ordinary Occalions 5 and then it cught not to
fail, for that makes a Man trifle with and de-
fpife thar Power that is not eficGtually able
to exert it felt 5 and if the Sword of Juilice he
drawn, if they find it ruty, and will not cur,
they will have 2 mean Opinion of your Power
for the future,

1
L,

Gentlemen are afraid of Precedents in this Cafe
for that Reafon 1 am for committing thisBill, be.
caufe [ would make this a Precedent 3 and T will
tell you why ; Becaufe 1t may happen in future
Ages, that Minifters of State; and Perfons con-
cerned in the Government, may be fauley (1
think I may fuppofe that) and as the Law fiands
now, he is but a bungling Politician that can’t
ruin the Government, and yet not come within
the Bill of Treafon to be hanged for it: And
therefore for the keeping an Awe upon Minifters
of State, and becaufe T would have this Houle
always have it in their Power to punith future
Offenders, as they fhall fee Caule, as well as tiis
unfortunate Gentleman at the Bar, I am for com-
mitting this Bill.

Mr. Fiuch. Sir, the Queftion now before you,
arifes upon a Cafe wherein you have a Man ac-
cufed of High-Treafon, and for that there is but
one Witnefs, which by the Rules of 77gtminffer-
Hall, is confefled by every Gentleman, is not le-
gal Evidence.

I remember the other Day, when this Evi.
dence was offered, and an Objetion made to i,
the Anf{wer was, That we ought to hear it
(though in Weftminfler-Hall, they could not do it)
becaufe we it here as Judges, and we can diftin-
guith what 1s legal Evidence, and what is not
legal Evidence, and can give its jult Weight to
cvery Part of it. 1 do obferve now, in this De-
bate, fome Part of the Evidence, which no Man
can fiy could have been given according to the
Rules of Law, is infifted upon, and Weight laid
upon It.

And here they have taken into Confideration
the Power of Parliaments 3 and the Method of
Parliaments has been infilted upon, As to the
Power of Parliament, Whether the Parliament
can do it? And whether if the Parliament plea-
fes to do it, they are tied up (as Gentlemen are
pleafed to exprefs it) to the Rules of 7Vgminfer-
Hall 2 That the Parliament can do it, ’tis a
hard Matter to gainfay, That any thing is out
of the reach of the fupreme Power of a Na-
tion ; the Legiflative Authority can do every
thing : Yet, though Gentlemen have faid this,
and others have obferved, “That there wanted
no Authority to prove this, being felf-evident ;
yet give me leave to inftance in fome Particu-
lars in this Cafe, with the Authority of the
Judges upon it, where the Parliament have pro-
ceeded according to the Rules of Weftminfler-
Hall

We read in Hen, V1IIIhs Time, that the Lord
Cromwell, Barl of Effzx, was Attainted in Parlia-
ment 5 and Hiftory tells us, That he was Attaint-
ed by a Law of his own making. Now, fays,
my Lord Coke, That feems ftrange ; but enqui-
ring of an ancient Petfon that lived in thofe
Days, he told him the Meaning of it; ThatLord
had confulted with the Judges, Whether or no,
if a Man was Ateainted by Parliament, and was
not brought to be heard, fuch Attainder would
be good in Law ? The Judges ftarted at the Que-
ftion, bur could give no other Anfiver than this;
Truly, if fuch Attainder be made, we know no
Law to find Fault with it, for ’tis done by the
Legifiative Authority, It fell out, That the In-
ttance of condemning a Perfon in Parliament (not
zccording to the Rules in W efiminfler-Hall) fell
out to be the Nobleman’s Cafe ; for ke himfelf
was fo Attamted immediately after,

Give
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Give me leave to inftance in another kind of

Authority, the Authority of Parliament touch-
ing thefe Autainders, and what has been the Con-
fequence of them : If you will Jook 1nto the Re-
cord of Rich. 1Is Time, I do not mean the Re-

cord that hath been quoted, nor the Cale of Fobu
Inpeiiall, forkilling theGennaAm baflador, which

was declared Treaton in Parliament, Ten Years
after the Man had been tried in Weftminfler-Lall
for ity but I mean the 11 Réch. 11 how many
were attinted by the Proceedings of thofe
Times ; [ do not mean by Aéts of Parliament,
but thofe Attinders were in an extraordinary
Manner, not according to the Rules of W efimin-

fler-Hall: And 21 Rich, 11. the whole Parliament,

and its whole Proceedings were reverfed, and
the Parliament annulled: In that Year were the
Profecutors of the r1th Year themielves attaint-
ed: And 21t Year of Rich. II, the Aét that re-
pealed that Parliament, repzaled che Pardon too;
bur in order to come to the Attainder of thofe
Perfons: That being done, was not enough ;
for the Lord Arundel had a Pardon the 14th of
Rich. 1I. Upon that they made a Law to repeal
his Pardon by Patent, that they might come to
the Attainder of that Lords and that Lord was
Atainted by Aét of Parlilament, Bur I mulk
obferve one Thing a hittle further, That that ve-
ry Parliament, that doubtlefs knew their own
Power well enough, and that their Attainders
were firm, being made by the Legiflative Pow-
er, yetthey had a little Jealoufy themfelves of
their Proceedings s for they paffed an At to make
it capital to go about to reverfe any of thofe
Laws; and another Act, that all the Lords and
Bithops fhould be {worn. Now fee what fell out
after ; Rich. II. was depofed, for confenting to
thofe Laws 3 and Heury IVth, in the firft Year
of lus Reign, abrogated the whole Parliament,
and repealed all thofe Laws, Thefe Turns have
been upon thefe extraordinary Proceedings of
Parltaments.

Give me leave to give you another Inftance,
and that in another Cafe, as odious as poflible
could be. In the Murder of Edio. 11, there was
Roger Mortimer attainted 1n the firft Year of
Edward ILI. and the Record fays, That it was
notorious tothem all: And what then? They ad-
judged him to be attainted in Parliament. When
Time had a letle worn off that extraordinary
Zeal (which truly was commendable, though it
had tranfported them a little too far beyond the
Rules of Juftice) and they came to confider
what Precedent they had made for Pofterity, it
had another Face ; for in 28 £dw. III. was thac
Attainder reverfed, becaufe he was not brought
to anfwer as he ought to havebeen. There was
alfo an Aé for attainting the Earl of Aruudel,
which n the fame 28 Edzo. 111, was reverfed, be-

caufe he was not brought to Judgment by duc
Procels of Law.

But now we are told, we are not tied here o
the Rules of 17 minfler- Hall. Gentlemen do not
enough diftinguith in this Matter; the Forms of
Weltiminfter- Hell, {ay fome ; the Rules, fay others;
and others fay, there is no Difference between the
Form of Proceedings, andthe Rules, of #eftmin-
Jter-Hall: But I hope no Gentlemen do think but
the Parliament, though they have a Power to
act as they chink fit (as Inftances have been given)
yet the Parliament it felf are tied by the Rules

of common Juftice, Now I would have Gentle-
Vor. V.
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men that fay we are not tied by the Rules of
Weftminfler-Hall, a little to confider the Matter,
Are the Rules of #ftminfler-Hall no other than
what are neceffary for the executing of Juftice?
If they are no other, how can we be faid to go
according to Juftice, when we go belide- thole
Rules? I defire them to confider of the Confe-
quence of this Proceeding ; there i1s no danger,

I hope, of this Parliament: But if we fhall fay,

that the Rules of Weftminfler-Hall are not {uch
as are neceffary for the Proceedings in a Courle
of Juftice, we fhall fhake thofe Barriers of our
Laberty and Property, I amafraid, « little more
than Gentlemen think of at prefent; And fhall
we declare they are not neceffary, when our An-
celtors have thought them f{o, and their Wii-
dom hath derived them to us, and the Wifdom
of the Nation in Parliament hath eftablithed thefe
Rules?

Ican’tfay what Confequence may follow upon
this. This Parliament can never do any Thing to
endanger theLives of the People of England s but
heretofore Parliaments have been damned with
feveral Brands, fetupon them by fucceeding Par-
liaments ¢+ As for Inftance 3 One, I think, in the
38 f. VI, 39. That Parliament was wholly re-
pealed, as packed, and pafling Laws through
Rancour and Malice, and having paffed no good
ones, Now, fuppole a Parliament fhould come,
that fhould not be {o tender of the Liberties of
the People as this; and they fhould be {o beld
as to fhake thofe Laws that are made for the
Rules of Juftice, if they have fo good a Parlia-
ment to guide them in it; Will not this be an
Inducement to fuch a Parliament as that, to fhake
all our Laws and Liberties? But I can’t trouble
youany longer, my Head willnot give me leave.
I am againft the Bill, and have offered you my
Reafons.

Col. Wharton. 1 hope Gentlemen, in a Matter
of this Moment, will have Patience to hear one
another ; and fince every Gentleman is to give
his Vote in this Matter, 'I defire togive my Rea-
fons for my Vote: I am of the Opinion of ano-
ther Gentleman, That we have not touched the
Sore yet; yet I do not think, that the Rules for
Weftminfter-Hall, are Rules for us.  The Gentle-
man that fpake laft, as he always does, made a
very florid and elegant Speech, and brought you
feveral Examples of Attainders that have been
condemned from one Parliament to another, in
feveral Reigns: But I do not wonder at that,
when the Crown went from one to another, An
Inftance was given in the Cafe of the Lord Crom-
well, which was {poke too from the Bar; and Sir
Thomas Powys laid a great Strefs upon it, That
this was condemned as a wrong Judgment, be-
caufe he was not heard: I believe that may be a
Reafon why many of thofe Attainders were con-
demned 5 perhapsit mightbea Cuftom of our An-
ceftors to pafs Bills of Attainder without hearing
the Party. This Perfon hath been heard, and
fully heard 5 and I believe no Perfon, that hath
been atmnted, hath had fo fair a Traly and
therefore Parliaments having condemned Bills
of Atrainder, becaufe the Perfons have nor been
heard, that willbe no Reafon why any Parliament
fhould condemn us. A Gentleman told you,
That the Law of God and Man was not to
condemn a Man, but upon two Witneffes; but
there are many Inftances tothe contrary,

P2 It
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It is told you, That Porter, here before you, 1s
not a good Lvidence, becaufe he 1s not {worn 3
and that you are to go by the Rules ot Welminfrer-
Hall.  Says the Gentleman that {pake laft, you
are to go by their Rules, but not by their Forms:
I muft confefs there is a great Difference between
them two; for a Form is only the Manner and Me-
thod by which we proceed i doing of any Thing
but the Rule is the Foundation we arc not to err
from; but I can’t agree we are upon the fame
Rules as WWeftminfter-Hall is: The Rules of //7%:-
minfler-Hall are, when a Man is brought upon his
Trial, the Jury are all to be upon their Oaths ;
by which Oath they are to makea true Judgment
according to Law. This is not the Cafe here 3 1f
I was a Jury-Man, and was to iy a Man, and
one Witnefs {wore again{t this Man, and no other
Witnefs, though 1 did in my Confcience believe
him to be guilty, yet in that Cale my Confcience
isdifcharged, and I muft find him not gty : But
no Man can fay this is the Cafe here.

What are we now a doing? Fere 1s a Bill to
attaint Siw Fobu Fenwick of High-Treafon: If I
reject the Bill, 1 do declare him not guiley 5 and
if 1do think him guilty, [ do declare againft my
own Judgment; for my Judgment here, is not
bound up as 2 Man’s Judgment upon a Jury; for
his Judgment is bound up to Proof, according to
Law; and my Judgment is bound up by my own
Belief: This 1s the Proof T muft go by; and I
think every Man is bound in Juitice and Duty to
his Country, as he believes Sir Fobn Fenwick to be
guilty, to be for the Commitment of this Bill;
and till any Gentleman will convince me, that
thisis not a Rule I am to go by, I mult continue
in this Opinion,

Mr. Boyle.  The Diforder that worthy Gentle-
man was in, makes me the more concerned for
fear of falling into it my felf,

I hope in this Debate, Gentlemen will be very
cautious of ufing it as an Argument, what Ap-
plication our Votes thall have without Doors, and
with thofe we rcprefent, when we are to give
Judgment, as far as in us lies, for the Life and
Death of a Man: And ctherefore I mult obferve,
that the Bagernels that is juftifiable upon Impeach-
ments, may not look fo well now we are Judges
upon a Bill of Attainder.  You have gone over
the whole Courfe of the Evidence, and I belicve
that this Debate will fhew you pretty plainly,what
15 to be the Iate of this Bill ; for 1 believe all the
Arguments Wil now be ufed that can be: Asto
what hath been faid of extorting a Confeflion, |
take 1t 10 be quite out of the Cafec.

[ am forry to be engaged one way or another:
I would nor, if I could help it, out of the Houfe,
be upon a Jury of Life and Death 3 yer in thac
Cale, I thould know the Law, or be told it by the
Judges: But in this Cafe, we are both Jury-Men,
and Judges, and know not what Rules we are to
ao by 3 but fet up a Court of E.quity which hath
no Bounde but our own Confciences.

As to Sir Fohu Fenwick, I know him not 5 as to
his Caufe, Tam fure, T am againft ity but how
far I think him guilty or not, [ think is not the
fingle Point to be confidered : [ muflt confefs, there
have been feveral Peopleaccufed of this Confpira-
cy, and have been named by the Evidence at the
Trials 3 and I believe they are much alike guilty,
being upon the fame Evidence; but as to all thae
hath been opened before you, and proved, it can
amount to o more than this; There is but one

Lvidence, which by the Law would not be a good
Evidence to convict him in another Place 3 and
thercfore I do agree with the Gentleman that fpake
under the Gallery, thatthisis a very extraordinary
Cale; for one Witnels is not fufficient at Law to
convict him, and the Law would be very differ-
ent hereof. 1 am to judge according to my own
Opinion, and not by the Rules preferibed by the
Law; but though this Proceeding 1s not ftrictly
according to the Faw of the Land, yet if 1t was
fuch an extraordinary Cafe that required you to
difpenfe with thofe Forms, and come to this ex-
traordinary Manner of Proceeding s Ithink, for
my own Part, 1t might be fupported by the Ne-
ceflityof 1t3 for 'uis impofible that 1t thould be
otherwife in Practice : Thuswhen the Government
is at Stake, and nothing will preferve it, but the
breaking through the fettled Forms, then the Go-
vernment will break through them ; and whatever
Rule you prefertbe, 1t will always happen fo.

There 1s a very extraordinary Cale, and that
was in the Con{piracy of the State of Venice, above
a hundred Years ago, I think, {fer on foot by the
Spaiiards: Then the State, to get the whole Matter
out, promil’ul a Pardon to as MR 2§ were Con-
cerned 10 t; and alrer they had promifed it, and
treated with them about ity they thought it necef-
[ary, for the Prefervation of the Whole, to break
their Faith, and they were all put to Death, This
wasupon Point of Prefervation of the Government.

But, Sir, as to Precedents, give me leave to
fay, I do not give that Authority to them unlefs
I know all the Springs and fecret {Hiftories and
Tranfactions that were their Guide in making
thofe Precedents 3 and as to Precedents that have
been quoted, when the Parliament has declared
what was Treafon, and what was not Treafon,
or have declared Conftru&tive Treafon, they may
be grounded vpon the Statute of 25 £d. III, But
[ think there is no Statute upon which they can
ground the Condemnation of a Man upon one
Witnefs.

In the Cafe of my Lord Strafferd, upon con-
ftructive T'realons, 1t was there faid, That it was
a Yire that had lain hid for 220 Years, and that
it never broke out before, but to confume him,
and his Polterity. It was anfwered by Pym, If
that was the Cale, it was not for want of Law to
juitify fuch a Proceeding, but all that Time had
not proauced {uch an Ofiender.,

I do not doubt, but it any one will confider the
late Conipiracy 5 and it that was the Queftion, bue
it Was as txtraordipnry as any Thing can happen 5
for 1t was to fubject their Country to a foreign
Power, which is very extraordinary, and feveral
Perfons were concerned in it : But there is one ex-
traordinary Part which I do not remember this
Gentleman is accufed of 3 and that 15, the AfTafli-
nat_ion. Treafon 1t felf is a very extraordinary
Crime ; but give me leave to fay, that extraordi-
nary Part 15 nor alledged again{t this Gentleman,
and this Bill does not feem to be brouuht in for
that, wherein he is concerned in common wich
fome nt.hers, but for the fubfequent Matier al-
ledged in the Bill. This Bill is grounded not {o
much upon that he s guilty, as 2 great many more
are,as upon feveral Circumitances which have hap-
pened to no Body elfe.  Give me leave to inftance

m 2 Cafe, now in my FHead (I1beg your Pardon

that I ramble, *tis from the Awe T have upon me

from this Aflembly) in Catalize’s Confpiracy; und
\f that was our Cale, no doubt there would be ano-
: ther
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ther fort of Argument for it ; there they con-
fulted what to do with Cethegus, and the other
Confpirators; he was ar the Head of an Army,
which only expected his Orders to lay Rome in
Afhes; the Queftion was, Whether they (hould
break the Porcian Law; and for the Safety of the
Senate they were put to Death before the Aflem-

ly rofe.
: YNow to come tothis part of it: Th_ough_Sir Febi
Fenwick is a great Offender, yet I think hisCale s
not fo extraordinary, as to make you proceed up-
on this Bill. I do take his living or dying not to
be of that Confequence as this Bill of Artainder.
I know not how he comes to be fo coniiderable
when in Ilold; for when he walked about Town,
[ never heard he was feared or regarded at that
Time,

But to come to the Allegations in your Bitl, up-
on which they are toground your Judgment: The
firlt Par: is a new Confpiracy, thae is, for intend-
111g to create A Jealoufy between the King and
thefe noble Perfons. As to them, you have alrea-
dy paffed a Vote in their Jultification 5 and I think
their Aétions may jullify them to the World, as
much asany Vote of the Houfe of Commons; but
whatever that may be, I think ic was a foolifh
piece of Confpiracy, as well as anill one; for
one, when he was in danger of being hang’d for
one Plot, to venture upon anothers and I think,
there was atthat Time two Witnefles to bring him
to his Trial, and that is an Allegation 1n the Bill.
And as to the Protracting of his Trial, ’ts
natural, and fo jultifiable, whether innocent or
no, and what every Body attempts; and no
Body can wonder at ity butin one Cafe or the
other it can be no fuflictent Ground to attaint
hun,

The next Thing that 1s faid is, That he hath
been the Occalion of the withdrawing of the Evi-
dence.  Now [ muft obferve, that is not alledged
in the Bill, and is proved but by Hear-fay : Bue
fuppole 1t was true, and alledged; if any Man
concerned in Treafon thall endeavour, by Friends,
or otherwile, to get ol an Lvidence, can thac
amount to that which is defigned to be punifhed
by this Bill, to High-Treafons "Tis the Pait of
tnole that are intrutled with thofe Maiters, to be
in Expectation of fuch Pra®ices, What are
Goals tor, but to keep them in Cuftody? And the
People employedin thofe Bufinefles ave totaliccare
¢t Are we to fupply a Defect of what ought
to have been done 1 another Place?

Sv that I do fay, That a Precedent in anextra-
orchinary  Cafe 1s no Precedent to be ufed in q
heele Cate. It may be urged, but ’tis but a Pre-
tence, when you have paffed this Bill, which is
the Record, the Matter will appear no otherwife
than aie the Suggeftions of your Bill. A Man
hath afperfed great Perfons, whichisa great Faul
indeed, - for he is not charged with the withdraw-
g of the Evidence) therelore attiat him upon
one Lwvdence. | think hy this Bill you will open
a Door {ora Precedent of all Treafons of the fame
Nature,  Sir, there have been many Precedents
mentioned 5 1 will trouble you with none, becaufe
molt Gentlemen have read the Argument of Mr,
St. Jebur's i this Cale, [ muft confefs, unlefs
there was that Neceffity as is pretended, which |
do not fee, [ do not fee how you can jullify paf-
g this Bill of Attainder, cither by the Law of
God or Man, in any Nation allowed.

Lmuft confels, 1 have no manner of Concern

1

how thisQueftion goes; whatI havefaid 1s more
to fatisfy my own Judgment, than work upon
other People, I am not fatisfied there is thac
Neceflity that is pretended ; and thercfore as my
Judgment is now informed, Ican’t give my Vote
for Committing of this Bill. .

Mr. Smith, Sir, I own my felf to be very unfit
to {fpeak in this Argument; butfince I am to give
my Vote in a Matter of this Confequence, I beg
leave to givemy Reafon why I give my Vote, as
intend to do. I know the Matter before us, both
in the Nature of the Crime and Punithment, as
well as the Confequence of 1it, requires a very
deliberate Confideration 3 but at the [ame Time,
I do take the Hazard and Danger of this Go-
vernment to be a Matter of great Confequence
{00,

Though there have been feveral Precedents in-
flanced in relation to Attainders; and though I
have obferved, that moft have acknowledged,
That they might be juftified upon extraordinary

ccafions; yet whenthey haveaflerted that, they
have told you, they were upona wrong Founda-
tion, and fo were laid afide. Now I think it no
great Matter to fay, That thofe Attainders that
were made in Rancour upon contended Titles,
were reverfed when the oppofite Party got the
Power, no more than if any Aétion, be it never
o juftifiable, fhould be reverfed when King Fames
comesagain, whichlhopewill neverbe. Isitany
Argument, thatwhen H IV, came tothe Crown,
and depofed King Richard, that he reverfedall the
Attaindersinhis Time? There might be Reafons
might {fway with Perfons for reverfing particular
Aés of Parliament, which might be very good,
or might be not fo, there was fuch a Change of
Government at that Time; but they take notice
it was madea particular Article againft Richard 11.
as 1If when the Power was come to other Hands,
they would not have depofed him if they had not
had that Argument: Neither do I rake that
Argument to beof any weight; That Attainders
have been reverfed, becaufe the People have not
been heard 3 when thisGentleman hath had asfull
a Flearing as ever any Perfon had upon any Bill of
Ateainder, or Impeachment whatfoever ; and he
hath had the Advantage of Counfel in this Cafe
(which, as hasbeen told you, wasexcepted out of
the late A& of Parliament) and of the moft able
Counfel too.

*T'is faid this is 2 Matter of no great Confe-
quence, becaufe it concerns Sir Fobi Fenwick’s Life
lingly ; and he is not thought to be fo confider-
able, asby his Efcape to bring the Publick in dan-
ger.  Now it hath been always one Principle 1
have laid down, Thatifa Plot bedifcovered, and
not thoroughly profecuted, itftrengthensandgrows
uponyou, and ten to oneif it does not fubvert the
Gevernment,

Now, God be thanked, that wehave prevent-
ed the Delign upon the King’s Perfon, and feve-
ral have been punifhed for ity but I think we are
not got to the Botrom of it, and that we ought
to provide agamwft it in & much other Manner.
Can any one think that Sic William Parkyns, or
Sir Fobun Freind, and the reft that are difcovered,
were the only Perfons concerned in this Confpi-
racy; I take i, that therehave been muchgreater
Men in ity and when I {ce fuch aStruggle both to
act People out of Gaol, and fend People out of
the Way, and all Arts ufed that can be, I muft

fuppofe, when fuch extraordinary Courfes are ta-
ken,
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ken, that there is fomething extraordinary ftill to
be done; and Iwould not have Men by bribing of
Witnefles think to fecure themfelves: It hath
been ufed as an Argument to leffen the Matter,
That this was a little after the A& of Indemnity.
Can any Thing aggravate a thing more? Sir,
thefe very Arguments turn againft them,

We are told here, that we muft not confult our
own private Judgments in the Matter ; and we
are told at the fame Time, if there were two
Witnefles that we did not believe, we mult not
find him guilty. We are told of a Judge, that
though he knew a Perfon to be not guilty, yet it
was a commendable Aétion in him, that he con-
demned the Man: But that hath been very well
anfwered already, and I fhall not meddle with it
further; only this I will fay, that I never will
in any Cafebe a Jury-Man or a Judge, where the
Conviétions of my own Confcience fhall not go-
vern me, but an Evidence that 1 do not believe.
And becaufe that Story was told you, I willtell you
another, that I think more commendable: And
that was; a Man was try’d for a Murder, and
there was pofitive Evidence againft him. The Ju-
ry went out, and ftay’d a great while: There was
Eleven againit One for finding him guilty 5 but
at Jaft the Onc almoft ftarved them, and they
brought the Man in not Guilty. The Judge
fent for the Gentleman, and defired to know
his Reafons for differing with the reft: And ac
laft, upon Affurance that nothing fhould be done
to him, Why, fays he, Would youhave me find
the Man guilty, whenI was hethat killed the Man,
and he was innocent ?

‘Then, Sir, 1f you take the Evidence as it is;
I think, frflt, here is Capt. Porter y I do not
find any Body excepts to him; and his Evidence
hath been approved of by feveral Juries, and fe-
veral Perfons executed upon it, and nothing ma-
terial hath been objetted againft it. T will nor
fay, That Sir Yobn Fenwick hath owned a grear
deal of this himfelf; he hath given every body
Satisfaction how far he ftands guilty in his Opi-
nion; but 1t is brought fo far home, that there
was Sir fobu Fenwick’s own Letter was to convey
him abroad.  Here hath been Actempts upon
other Perfons; you hear what hath been done by
the Solicitor.  They fay, hewas not his Solicitor
at that Time,  Here are very pregnant Circum-
itances,  One Gentleman faid, you ought not to
make ufe of Goodmair's Fvidence here; and yet he
could makeufc of every Thing to difparage him
for he could fuy, there were three pofitive Wit-

nefles againdl him,

Now when ’tis fo notorious what Parties there
are for King Fames, and we find Perfons plot-
ting tn every Part of the Kingdom: When you
have an open Invafion before you, and when De-
figns are Jaid againit theKing’s Life every Day,
if this be not @ Time to exert an extraordinary
Power, I fubmit it to you.

Sir Kich. Temple. Sir, I fhall not trouble you
with any ‘Thing that hath been offered to Day.
That which calls me up, is the Danger of the
Precedent you are about to make, and the Ar-
guments that have been ufed to fupport it
which, I think, are more dangerous than that.
I muft confefs *tis a new Doétrine to me, That
the Laws that are made by the Parliament, are
to be no Rule and Guide tothis Houfe,  Sir, the
Birch-right we have is in our Laws; and T did
ever think till now, that the Laws were not only

3

made for ZVeftminfter Hall, but for all the Subjeéts
of England; and efpecially, that they were to be
a Rule to the Parliament that made them, till
they fhould think fit to alter them.

Hese have been great Miftakes between the
Power of Parliament and the Jurifdi¢tion of it;
the Power of Parliament is to make any Law,
but the Jurifdi€tion of Parliament 1s to govern
it felf by the Law; and this, give me leave to
fay it to you, hath been the Opinion of all your
Anceftors, and the Mcthod they ever ufed.  Shal!
we make a Law here in a particular Cafe aganit
all the Laws of England ? *'Vis ultimum remedinn:
(7 peffimum 3 you may ufe itin a Cafe of abiolute
Necellity, but otherwile it imay be a Precedent to
overturn all.

There are feveral Things i making this Pre-
cedent, that overthrow all the Laws and Liber-
ties of Eugland: Firft, you are pafling Judgment
upon a Man upon one Witnefs, I have heard a
{trange Debate to Day, That there was but one
Witnefsin Treafon, betore the Statute of Edzw, V1,
You know, that in Cafe of Treafon, there was
by the Common Law required two Witnefles 5 for
if there was but one, the Party might demand
Trial by Batele, and that was the Common Law
of England,

‘There 15 another Thing that is extraordinary:
Here you are going to pafs an A¢t without any
Trialat all: For to fay thisis a Trial before
you, the Commons, 1s a Miltake; you never did
affume a Junidiction of trying any Pcrfon, nor
can you: You may for your own Information
hear what can be offered, but °tis not a Trial,
where  Witnefles are not upon their Oaths.
‘There 1s no manner of Power or Jurifdiction can
be pretended for you to try; in that is a fecond
Thing. All the Bills of Attinder you have had,
have been in three Cafes, where the Perfons have
been either dead, or fled, or have been without
the Compafsof the Law, and could not be brought
to anfwer: And you have had fome Bills of
Awainder after Trials had in Weflminfer-Iall s
but never a one of thofe have been called Trials,
but they have been generally reverfed ; and for
what? They tell you, That they have been re-
verfed by one Party and another Party : It was in
thefame King’s Reign, in Rich. I1d’s Reign, clicy
were forward and backward, as the Court Party
or the Country Party were uppermoft.

There s another Thing in this, that I think of
a moft dangerous Confequence ; and that is, that
you are for making way, for what I know, by
this Precedent, for a Rack, for {o ‘tis faid 5 this
1s to force a Man to be an Evidence. Why, give
me leave to fay toyou, *isa new Way nor
known in Lagland, that you will hang a Man un-
!::_fs he will confefs or give Evidence; butl think
s fc:metl_nng moyce than a Rack, for hereis hang-
Ing, drawingand quarteringin the Cafe ; and 1 do
not think this Proceeding will mzke him an Evi-
dence with any Credit or Reputation to this Houde s
nor am I of Opinion, that he can difcover any
Thing worth fuch a Precedent.

Now give me leave to fay one Thing as to
the Jurifdiction of Parliament. 1t hath pafied
here for current, That the Parhament hath 2
Power to declare what they will Treafon, though
lo by no other Law: *Tis the greateft Miftake
in the World : T heard a great Debate upon this,
upon my Lord Clarendon’s Cafe 3 and *tis plain, that

Statute relates only to Cafes brought from infer-
our
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our Courts to Parliament ; for it fays, That if any
other Cafe fuppofed Treafon, which is not in*that
Statute fpecified, doth happen btfore any Juftices,
the Jultices (hall tarry, without going to Judgment
of the T'reafon, ’till the Caufe be fhewed and de-
clared before the King and his Parhament, Whe-
ther it ought to be judged Treafon, or other Fe-
Jony. I ipeak to the JurtliCtion that the Parlia-
ment has by that Statate : *Tis, that if the like
Treafon (for at Common Law there was a great
many Treafons) fhould fall out, and be brought
hefore inferiour Courts, of which they doubted,
whether they were Treafons or no; then they
fhould be brought before the Parliament, to judge
whether they were Treafons or Felony : But how
fhall they judge? By the Laws in being,  And
who is this Judgment in? Not n the Parliament
by Bill, butonly in the Houfe of Lords: Much
lefs is it, That you may judge that to be Treafon
in this Houle, that was not fo by the Common
Law before.  So that, give me leave to fay, there-
fore there is no {fuch Power referved to the Parlia-
ment, to declare any thing Treafon that 1s not
Treafon before.

I mult fay, ’tis of the lalt Confequence, that
we fhould make a Law in a particular Cafe, to
take away from him all the Laberty that belongs
to a Subject. Some Gentlemen talk of the great
Favour he hath had at this Bar: I know not
what to think of it; I am fure you allowed the
King’s Counfe! fuch Privileges as I never faw be-
fore, and that was to offer that for Evidence that
every body acknowledged was notfo; and I do
not think any body would think it a great If-
vour to be heard n this manner, efpecially to
Things not 1n the Bill,

>Tis faid, every Man muft go according to his
private Opinion, 'tis not fuid Judgment neither ;
the Inftances that have been given are of a quite
different Nature : A Man is not to give his Judg-
ment againit his Knowledge : I think that Judge
ought rather not to have try’d the Caufe at all
but if we {it here to judge, we (it to judge him
according to the Law of England, and then we
mult judge him according to legal Proof. Will
you fit upon a Judgment that is not only not
tied to the Rules of Weltminfier-Hall, but is not
tied to the Laws of the Land 5 and Attaint a
Man without a legal Trial, without legal Evi-
dence, and upon One Witnefs, when the Law
fays, you fhall have Two ; and after all, fay *us
a reafonable Proceeding ? | know not how it came
about, that the A&t of Grace was pafled; it did
not rife from this Houfe: If it hath any ill Con-
fequence, let them anfwer for it that were the
Caufe of it.

They fay the Government is at ftake, becaufe
the Plot hath not been found out to the Bottom,
That is not ourFault : This Man hath been long
t:_{mugh m Cuftody; if he hath erifled with the
Government, 1 am forry he hath impofed upon
them; butif it be fo, I think there is nothing

in this Cale, of that Confequence, as to make you
make this Precedent,

Sie B3l Strickland. M. Speaker, I would not
make ufe of any ill Precedent: And yet if the
prefent Occalion, and the Neceflity of the King-
dom required it, I would make a Precedent: I
am glad the feveral il Precedents are avoided in
this Cale, and I would be bold to fay, whether
this Gentleman fuffers or no, no Man can fay that
he hath been hared to Death by Counfel,

Sir, I fhould be as tender in Point of Blood as
any Man; but 1 do think, if the Safety of the
King and Kingdom is concerned, ’tis not one pri-
vate Man that we muft have refpect for, fo asto
let the Publick fuffer by it. I do think, that up-
on this Occafion there have fo extraordinary Things
happened as have hardly happened in former Ages
that one who is known to be in a Confphrdcy to
bring over a French Power with a Popifp Army,
to deftroy our Lives and Liberties, after his I'rial
has been deferred by his Equivocations and Fre-
tences to make a great Difcovery ; when he comes
to make it out, he accufes the beft of your Iriends
and this is only an Artifice to get Time ’till they
could ger the Evidence out of the Way 5 1 think,
if you do not take notice of it, and let the Le-
giflative fupply that Defect, it may be of 1l Con-
fequence, and may encourage any one to COmmIE
the worft of Mifchiefs, upon hopes, thatif they
can get the Evidence out of the Way, they fhail
a0 unpunifhed,

Sir Francis IWinnington. 1 fhall trouble you but
a little while, it being late ; but Gentlemen faying
'tis an extraordinary Cafe, I fhall give my Rea-
fons why this Bill ought not to be committed ; for
every Member here now isa Judge; and he muit
taike the Blood of this Gentlemar upon him m
Judgment, cither to condemn oracquit him ; and
I muft confefs, I have very much admired, to hear
that Doétrine preach’d, That every Man, as he 1s
fatisfied in his private Confcience, ought to judge
this Man guilty, I defire to know by what Au-
thority we fit here? We fit here and have a Legt-
flacive Authority, and *ts by the King’s Command
we come togcether ; but at this Time we are judi-
cially trying this Man for his Life 3 and therefore
1 humbly conceive, That we ought to proceed fe-
cundum allegata & probata ; and for any Man in
his private Opinion to fay he is guilty, he does
not act by the Commiflion he fits here.  For to
tell you of the Laucafhire Plot, or that aMan fhall
not be chofen hereafter, feems to be Arguments
to enflame, but nothing to the Quettion,

Now, Sir, I will humbly offer to your Con-
(ideration, and the Judgment of the Houte, why
I think we canpot judicially condemn thic Man;
for I think the Queftion of Commitment to be
the fame as of his Life and Death.

I do agrec uponail the Precedents good and bad
that have been cited, and doubt not but in extraor-
dinary Cafes, *tis in the Legiflative Power of the
Parliament to look alter theSafety of theKingdom
but I fhall offer why this docs not come to that Cafe.

I humbly conceive in this Cafe, for I will not
{peak to the Rules of Weftminfler-Hall, but upon
the right Realon of the Thing ; for 1f it be Rea-
fon in IWefbminfier-Hall, 1t may be fo here, and
that ought to overcome every thing ; But where-
as Gentlemen fay you have one Witnels, I do
not apprehend you have one good Witnefs, and I
will give you my Reafon for it 3 for you muft rake
Capt, Perter upon his Parole, and confider what

. ke fays upon his Word 3 and then I do appeal, if

you take what he fays upon his Word, whether
ever they did know thata Bill of Attatader pro-
ceeded againtt any IVlan upon bare Afhirmation ?
Nos in that Cafe you fhould have turned 1t into
an Impeachment, if the Thing looked probable,
and then you had the Witnels upon Qath 5 and
the ancient Method of Bills of Attainder ufed to
be firft by the Impeachment of the Perfon, and
then to turn 1t into a Bill of Atainder,

Then
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Then fee what it s that Is infifted on by the
King’s Counfel, and recited in the Bill, "Fhat
there was a Bill of Indi¢tment found by the Oath
of two Witnefles, thatis, Porterr and Geadinan :
Under Favour, I think they are not to be count-
ed as Witnefles in the Point ; and I offer this as
a Reafon s and, I think, tis natural Juftice in all
Courts of the World, T'hat if a Man be accufed
as a Malefator, he hath the Liberty to crols-ex-
amine the Perfon that accufes him.  Now we
very well know, that in Cafe of Bills of Indhict-
ment, when they are found by the Grand-Jury,
they never admit the Prifoner to put Crofs- Quefti-
ons, becaule theBill of Indiétment is but the Ac-
cufation 5 and if an Accufation be enough, who
can be Innocent ? Why, then 1f it be fo, then
this Oath that was given to the Grand-Jury, 1s
not fuch an Oath upon which you can put {uch
a Value,

Then, Sir, go to the Paper of Goodian, which
you would read, and confider the Validity of that;
Goodman being now abfent, the Prifoner hath no
Opportunity to crofs-cxamine him 5 and 1 belcech
the Houfe to confider the ill Confequence of it:
Any Minifter of State may come and ger an
Examination before a Juflice of Peace, or Secre.
tary of State, and the Man is conveyed away,
and a Bill of Attainder is clapp’d upon his Back,
and this fhall be read as Evidence again{t him
Fle 1s but half a Witnefs, and a Witnefs upon
an Accufation, not upon a Trial.

"Then comero Sir fobn Feuzvick’s particularCafes
Sir fobn Fenwick is mdicted, Hiue is joined, and
he hath Notice of his Trial 3 and one of the Wit-
nefles goes away, no Man can tell upon what Ac-
count he went; I may believe why, in my pri-
vate Optnion, but that is not our judicial Know-
ledge: Then if that be fo, was it ever known,
that when any Man was indifted, and Ifiue join-
cd, becaufe his Trial was deferred, therefore a
Bill of Arttainder muft be brought againft him ?
Hereare Plots againit the Government, and it may

be Lorty may be taken up for ity and as to Twenty,

there may be two Witnefles, and the others may
have the good luck to have but a fingle Witnefs
againlt them ; will you have Aéts of Attainder
aganft all the reft? If this had been an extraor-
dinary Cafe, wherein the Government had been
particularly concerned, it might have weighed
with you; for no Man can thew me any Prece-
dent of a Bill of Attainder, but where there was
open A& of Hoftility, or Men of great Relation
and Power were concerned to fubvert the Govern-
ment. But what is Sir “febu Fenwicl’s Cafe? He
is 1n Cultody, and the Plot is deteted s if he was
run away, you wught flill fuppofe he was plotting
again{t the Government, becaufe he was fled from
Jultice. Gentlemen fay the Government is con-
cerned 3 fo 1t 1s in every Felony and particular
Treafony but mult there therefore be a Bill of
Acttainder to punith it? When there is a Bill of
Attainder, it muft be from an immediate Danger
that threatens the Governmenteftablithed, that fuch
@ Man 1s Attainted.  But I do not fee that Sir
Fobr Feirwick hath any of thefe Circum{tances. All
Men agree, That this is an extraordinary Way of
Proceeding: Then the Quettion s, Whether Sir
J1ohiz Feiwick’s Cafe be exiraordinary? or, Whe-
ther he be more than a common Malefactor that
1s 1n a wicked Confpiracy ? I do not fee that this
Cafeof Sir John Fenwick’s is fo extraordinary, that
if he be not hanged, the Government muft fail.

J

And, undei FFavour, a Precedent, when *tis once
made, 1 know not what Time may produce from
1r: It may ke, 2her the Death of hisMajelty, that
came to reftore our Liberties, we may have wicked
Membears, and Members chofen as in Hen, Vs
Time. It may be the Condition of every Sub-
je€ein Euglawnd, The Powerof Parliamentwe muft
govern by Reafon and common Juftice ; and if
therc be not fo urgent Neceffity to ufe this extra-
ordiary Remedy, becaufe it may be dangerous
to Polterity, therefore I am againft this Bill.

Sir Tho. Littlzten, The worthy Gentleman took
notice, That the Lascafhire Plot, and fome Words
I ufed, were uied only to Inflame : T can’e fo well
cuels at his Thoughts, but I have heard him fe-
veral Times bring lus Wite and Children into his
Speeches, to no Purpofe at all.

Sir Liancis Winiidizgton, 1 have a Wife and Chil-
dren, and that Gentleman none ; therefore Ithink
[ may make ufe of that Exprefiion,

Sir Lha, Sevmozr, Mir, Speaker, I have attended
your Deoate with the belt Attention [ cang and |
have heard @ great many Arguments, and fome
very wild ones teo, I hope, how frightful foever
Things have been opened, they will not lead your
Underltanding out of the Methods and Rules of
Juttice. 1 will not t2ke upon me to tell you, what
1s nothing to the Queflion, as, that Tieafon is z
very great Crnne, or, that the Parliament hath an
unbounded or unlimited Power, and are not tied
to the Rules of J¥gtminfler-Hall 3 1 think that is
no Part of the Subjeét Matter before you,

That nothing bounds or can limit the Parlia-
ment, 1s what every Body does admit; but "tis the
right Application of that Power which isnow tobe
confideredt of : For you may judge the Prifoner,
and others will judge you,  The World will judee
you, 1f you do not apply that Power aright.

¥or my part, T fhall avoid as much as can be,
the faying of any thing that hath been faid; and
therefore T hope you will believe that my Difcourfe
muft be very fhort: But that which does move me
in this Queftion, 15 in fhort this, That I do not
give my Judgment to condemn any Man other-
wife than the Law direfts how, and upon what
Terms I muft give i, 1f the Law hath faid, Thas
Treafon is not to be Treafon, unlefs it be proved
by two Witnefles, I am never to give my Judg-
ment in that Cafe, when there appears but one.

And this I take to be the State of the Cafe, not
to enter into Matters of Precedent of Artainders s
for thofe are only Inftances of fo many Futs that
have been done,  And in all thofe [nflances that
have been urged and quoted, when Times have
been fedate and quict, Marks have been pu upon
them, as was hinted by a Gentleman that {pake
very mgenioufly upon this Subject at the begin-
ning of this Debate s 1 fay, Marks have been put
upon them {or you to avoid, but not to imitate.
L take it, that the Law hath determined that there
fhall be two Witnefles to the Proof of 1'reaion,
and there is no Treafon that hath not two Wit-
nelles 1o it.  There is but one Attainder that we
meet withal in facred Hiftory, and that is the At-
tainder of Naboth; he was Atwinted, and we
Know what induced that Attainder; he had no-
thing to objett as to the Formality of the Proceed-
Ings there was fet up againft him: And though
fezabel’s Lietter had dilpofed the Rulers to deal

by him as they did, yer there were two Witnelles
that did appear againft him.

[ take
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I take it, that two Witneffes are requifite for
the Knowledge of the Truth, that you may make
a right Judgment whether they fwear right orno,
I will give you but one fmall Inftance more ; I'muft
tell you, Sufannab had been but in a bad Condition,
if one Witnefs or circumftanttal Evidence would
have made her guilty. .

A Gentleman here fays, ’tis Apocrypha: But
that which weighs with me is, that there may be
Inconveniencies on one Side, and there are no In-
conveniencies on the other, Iknow not what may
be the Confequence of this Precedent, nor where
it may bring you: [know the Confequence, if Sir
Fobu Fenwick be not executed upon a Bill of At-
taindery for no Body will believe there isa Necef-
fity for this extraordinary Remedy to be applied
tor an Offerce, a Year and half after he hath
been indi¢ted and arraigned for it, and they might
have proceeded to his Trial ; and I know not
whether tis his Faule that they did not 3 for it was
rot in s Power to prevent 1t: And if you, upon
every Occafion, come to fupply the Defeéts of
them that are remifs in the Government, 1t will
make them more fo.

As to the Matter of Precedents s Why, it may
fall out, that by this Precedent an innocent Man
may be punifhed, and then we that make this
Precedent are guilty of his Blood ; and if he fuffer
never fo remotely, it will be required of us, if
they proceed from this Precedent.  Now, if Sir
Jeon Fenwick be not executed, unlefs in a legal
Way, what 1s the Confequence of that ? Is it that
Sir Jobn Fenwick thall go unpunifhed? Though
they are deprived of one Evidence, that would
make it Treafon, he may be punifhed for a Mif-
demeanour, and imprifoned for his Lifes and I had
much rather he did languifh in that Condition,
and I am fure it 1s much fafer for you, for no
Inconveniency can arife chat W ay ; and [ ke
i, that when thofe that are our Guides difpute
wiitch is the Way, we are to take chat which is
[afedt,

The Liearned have difputed, Whether chis Mat-
ety as now 1t is charged upon Siv Yohw Fenwick, be
Trezton: T will not take upon me o determine
1t they differ about ity and when they can’t de-
termine 1t, will you by a Queftion determine i
ablolutely !

Upen the whole, there hath been fo much faid
oy the Ceanlel for the Prifoner, and fo lictle faid
by the Countel againft him, and fo few Argu-
ments urged agamnit him, that 1 muft fill retain
the Cpinton T had, "I'har there is not Evidence
crough fur you o preceed upon this Bill of At-
Landder,

Vi Bofeazeea, Siry T defive to give my Reafons
lor my Opinton in this Maiter. I have no per-
{enal Difgult againtt Sir obur Foueick, The great
Argumeni tor Sie Yubi Feiick againdt this Bill
by Lhar this is an extraordinary Proceeding, and
theietore thould be againtt an extraordinary Per-
tan 5 and o the nexe Place, that it is againtt the
Rules of Taw.  The Rule of the Law is, That
there mufl be two living Witneffes: As to that
Mawrer, Gentlemen generally agree, that ’ris
within th‘:" Law of Parliament t> auaint People
by Bill of Auainder; but they fay, they have been
olten mifapplied; which I do eafily believe, becaufe
fome have been attainted, and have not been
heard 3 and fome have been in tumultuous Times -
Put this Gentleman hath had a fair Trial, and a

]}L:b.ttvf': i this Houfe : Bue I would fain know,
Vor, V.

thotgh they confefs Bills: of Attainder may be;

how it can poflibly be, if the Lawyers at.the Bar
fay true, That it muft be upon ‘Oath, and you
giveno Oath? ~ ... . v vt

To fay it may begin in the Houfe.of Lords:
Under Favour, 1. take 1t, that arBill againft:a
Commoner can’t begin in the'Houfe of Lords.
And if you can’t have Witneffes-upon Oath, you
muft have as much Evidence as the Nature of the
Thing will afford 5 that is, you muft have Wit-
neffes to convince your Confciences in the Thing;
for if all this great Aflfembly are fatisfied in their
Confciences, that he is guilty of inviting an Army
of French to come into England, I'am aftonithed to
think, that you fhould. not pafs: this Bill againft
him. I think;as to this Witrefs Porter, they have
not endeavoured .to blemifh him-y but cheir Ar-
gument feems to rurt more upor Goodman’s not
being prefent. I would know, if there are two
Witnefles, and I do not believe them in my Con-
{cience, whether I can pafs this"Bill? But I ap-
peal in this Cafe, res ipfa loguitar 3 the Thing is
fo plain. How many have been attainted and fuf-
fered for the fame Crime, that have acknowledg-
ed Sir fobn Fenwick to have been-prefent? There
were feveral Members of the Houfe fent to exa-
mine Sir Fobn Freind and Sir William Parkyns -in
Newgate 3 and they were fent with this Intention,
That the Houle would intercede with the King
for a Pardon for them, if they difcovered the full
of the Plot (it was not the Death of Sir William
Parkyns and Sir Fobu Freind that was aimed at, buc
the Prefervation of the Publick); and when they
were examined, they did acknowledge, that they
were privy to the calling in of .the French, and
that Sir William Parkyns was to have a Troop of
Hotfe; there was to be 2000 Horfe: but he
would not redeem his own Life with the Blood of
others. Now I do take it, that there is Evidence
againtt Sir Yobn Fenwick {ufficient, in a Parliamen-
tary Way, to attaint him. :

The Gentleman fays, the Confequence of throw-
ing out this Bill, would Be nothing, and that
Sir Fobin Fenwick 1sa little Man: T agree he s, but
*tis the Confequence of bringing in a French Army
that istobe confidered. 'Would you pavethe Way
for them to come over, and make their Entrance
ca{ly ? Ihope the People of England are concerned
in the Cafe, as well as their Wives and Children.
If you let him go, what will be faid? I have not
heard one fay, that he believes he 1s not guilty 5
there 1s none but think him guiity 5 and yet will
you let him efcape? What Encouragement will
this be to your Encmies? He hath not denied the
Matter himfelf: Nay, he bath not brought one
Gentleman to vindicate him, that he is a Man
of a Behaviour not to be believed to be guilty of
{fuch 2 Thing, which was done in other Trials.

I defire you would confider what the Freweh
King faid of his Brother King Fames ; How could
he think to bring 1n Popery with a Proteftant Ar-

my ! I am fure the bringing 1n of a French Army
muft be for the Deftrution of the People of Zn-

- ¥

gland, and the Proteftant Religion, and will bring

your People to go in wooden Shoes, *T'is the Ex-
ample of this Thing you are to confider. It was
faid at the Deftruction of Carthage, That the
Commonwealth was always to be minded, I
think you ought always to be mindful for the
Prefervation of Eugland ; and I believe he is
cuilty; and Iam therefore for the Bill,

Q. Lord
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" Lord Dighy. Ifhall trouble you but witha Word
or two. I fuppofe as long as we alt by the known
- Rules of Juftice, an
thall not need to fear any Cenfure 1hour own
Kingdom, ‘or any where elfe; bu 'tis avery un-
. certain T hing for Gentlernen to be Judges in the
Cafe of Life and Deathi, without any Rule to walk
| by; a great many will’ not allow us any Rule at
“ail: Talways took our Rule to be the Law of the
Land, and that even our felves are bound by the
I.aws our Anceftors have made, ’nll we think fit
“to repeal them and I am confirmed in this Cafe
by one particular Argument fram the Bill of Trea-
fon that: paffed laft Seffions, In which there 13 a
Claufe, Thar it fhould not extend to future Par-
liaments, The only Argument for excreifing of
this Power, is the extraordinary Cafe of this
Gentleman, : When a Gentleman f{peaks of the
Power of Parliament, I take it to be the jult
Power of Parliament : 1 think 2 Man may fay, a
‘Parliament:cah’t do what they can’t juftly do. But
all Gentlemen allow, that this Power ought notto
be exercifed but in an extraordinary Cafe, where-
in the Government is nearly concerned. I believe
very few but.think, thdt if it had not been for
the Vindication of fome particular Gentlemen, we
never had had this Matter before us; and then I
will leave it to Gentlemen to confider, if theGo-
vernment can be in fo much Danger 1 Str Fobiz
Fenwick does efcape.
 Mr. Brotherton, Mr. Speaker, I perceive the
Queftion, whether this Bill fhall be commited,
arifes very much upon a Suppofition that feems to
be granted, That there is no other Law to try
this Perfon by ; and it hath been hinted, That
before the Statute of Edw. VI, one Witnefs was
fufficient: Now, if I fhew you that here 1s aLaw
in being, and hath continued for feveral hundred
Years, whereby. a Man may be tried, and that
by one Witnefs, I think it is fomething that hath
not been fpoke to yet.

Sir, I ground my Reafon and Opinion upon the
Authority of the Law, and upon the Hiftorians
of all Times, who agree in the Thing, and come
down to my Lord Coke, which is printed by Au-
thority ; and he is exprefs, That where there is
but one Witnefs, (he treats of what Witnefles are
neceffary, and he tells you two Witnefles were re-
quired by the Common Taw for Treafon, 1f the
Perfon was tried by a Jury) 5 bue, fays he, 1f there
be but one Witnels in cafe of Trealon, he fhall
be tried before the Conftable and Marfhal, And in
rreating of the Statute of FHen. VIIL which doesap-
point how Treafon beyond Sea fhall be tried ; fays
he, that is only where there are only two Witnel-
{es ; but if there is but one Witnefs, he {hall be
tricd before the Conftable and Marfhal 3 becaufe,
fays he, the Statute of Hen, VIIL. does not take
away that Trial before the Conftable and Marfhal;
and for that, Sir, there are feveral Precedents in
this Cafe, of Perfons that have been Attainted by
a Court-Marfhal; and if the Accufer was van-
quifhed, he was to fuffer the fame Judgment the
Defendant was if he was found guilty, I amupon
a Gentleman’s Life, and never was {o before, and
defire to be never fo again; there have been feve-
ral Precedents, I fay, i thus Cale, and my Lord
Coke isexprefsin the Point; and L defireany Gentle-
man to fhew me any Law that hath repealed this.

In cafe of Murder ; fuppoie a Man be wounded
upon the Land, and die upon the Sez, and I could
fhew feveral Cafes where the Common Law can’e

- 2

and the Laws of our Land, we .
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try 2 Man by Jury, but he fhall be tried by the
Cultom of Merchants before the Statute of £d,V]
If 2-Man was wounded in one Country, and dieg
in another, he could not be tried.  That which |
aim atj-is to fhew you, that though the Commop
Law thould fail, yet they need not come with
Bill in this Cafe. If two Eugli/bmen beyond Sea
fisht, and one kill the other, 1t can’t be tried by
the Common Law; IHow then fhall it be tried ?
It muft be tried by the Court-Marfhal, Tt wis
Sir Yobn Amefizy’s Cafe in Rich. Hd's Time; and
Jells’s Cale, and Lord HerberssCale, 1n ZLV il
Time, who (there being but one Witnefs) wi;s
acculed before the Conftable and Marfhal,

Memorandum, [ Mr. Brotherton was bere inter-
rupted by the great Noife the Houfe made upoi
the Novelty of the Argument, and did nol go
on further withit.]

Mr, Paget. Sir, 1 attended to the Debate of
this Day, and have not hitherto troubled you
my felf, becaufe I did expect to be better inform-
ed by this Debate.

I think the Subftance of the Debate of this Day
hath been, not fo much to fhew us by what Rule
we are to g0, as to fhew us that we have noRule
to go by but our Judgments. Sir, I never had
the tlonour to fit in Parliament before this Time,
and therefore can’t quote Preccdents of what hath
been done in former Parliaments; others have
taken a great deal of Pains to thew you, that i
is in the Difcretion of Gentlemen, and they are
only to be fatisfied in their Confciences, 1am
not fond to hear my ilf fpeak, and therefore 1
hope I fhall be favourably heard at this Time,
and [ do think I have the more Reafon to {peak
at this Time, from fomething that fefl from a
very honcurable Gentleman at the Bar: If T do
mifrepeat him, I hope he will excufe me, for
do not do it with an 1l Defign : Bur T thinic his
Words were to this Eflect; That he did not
know, but if it was known in the Country, that
Gentlemen did give their Judgment again{t paifling
of this Bill, it might hinder thewr Ele€tion 1n fu-
ture Parliaments.  Sir, fince there feems to be {o
oreat Strefs upon our Determination in this Matter,
I hope I may at this Time fhew you my Realons
why I can’t come up to agrec in this Bill ; and 1
thall fubmit it to them, whether they will do me
the Honour to chule me again. I muft confefs,
I do think this is as nice a Cafe as I can pretend
to give my Opinton in 3 and as 1t isfo, I fliall defire
the beft Affurance of the Truth of thisMatter, be-
fore I give my Opinion for the pafling ¢f thisBill.

Sir, you have had before you one fividence: 1
will admic him to be as much asa fingle Evidence
can be: Asto thePaperof Gooduai”s Examination,
I have heard that and other Matters too, which |
fhall not repeat.  But I do remember, that in the
Debateof Yeflerday,it wasnotinfified on tobe Fvi-
dence: Andif not fo, I fhall only rake the Ma:ter
as depending before you upon one Lividence orly,

S:ﬁr, it is true, 1 believe this Houfe, as to its
I;E%Iﬂﬁﬂt??ﬂ Proceeding, Is nottied by the Methods
of inferior Courts : But I hope I fhall be excufed,
if in the Methods of Profecation and Conviction
of Ofienders, after they have been preferibed by
the Wifdom of the Parliament, I hope I fhail
be exculed, if T believe this Houfe can’t rake
away any Perfon’s Life upon lefs Evidence than
inferior Courts could do.

And,
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And, Sir, I fhall not enter into any very long
Vindication of my felf, and my Zeal and Wil-
lingnefs to ferve the Government I never was
employed in any other Government; and I think
my A&ions have been fuch, that no Body can
inftance in any one Thing that hath looked other-
wife s and when [ have faid this, I fhall trou-
ble you no further about that : But there hath

been fo much ftrefs laid upon this Bill, that who- p

foever fpeaks againft it, feems tofpeak againtt the
Government 3 becaufe it is faid, the pafling of 1t
is fo neceflary for the Support of the Government.
And I was the more willing to offer you my Rea-
fons, becaufe, as the Nature of this Debate has
been, I can’t fatisfy my felf where my Judgment
and Opinion fhall reft For if it be fo, that you
are not tied to have as much Evidence as inferior
Courts, and, as they fay, one Evidence is enough,
and my Judgment is to be guided by Papers; then
they, without any Evidence, may be enough to
fatisfy : And if you take up with lefs Evidence
than inferior Courts, I can’t come to declare
how little Evidence may take away a Man’s
Life.

Asto the Prifoner, I know him not 3 but I chink
this Bill is for all that he hath to lofe, and 1s for all
the belt Englifbman can lofe upon the itke Occafion.

Sir, I fhall be very tender in giving my Opi-
nion for the Bill, unlefs 1t was very clear to me
that it was reafonable, Truly I have heard very
lictle of the whole Plot, or of this Matter that
hath been examined, or for which others have
been execused ; my Life has been generally in
the Country, and I have not had the Curiofity to
buy the Trials ; and as this 15 the firft Perfon
that hath been called before me, to give my
Judgment on, I hope I may be excufed for ta-
king this Liberty, upon fuch Evidence as appears
before us, to tell you, I can’t give my Confent
to this Bill.

Str William Lowther.  Sir, you have had a very
long Debate in this Houfe, and long Difcourfe from
the Bar; and though the Counfel was direfed
that they fhould not difpute the Privileges and
Authority of this Houfe, yet, as far as my Judg-
ment carries me, their whole Difcourfe was againtt
it: And moft of the Gentlemen that have fpoke
againft the Bill, 1t hath been, becaufe it hath not
been adequate to the Proceedings in Weftminfter-
Hall, becaufe there hath been but one Witnefs,
Sir, if there had been two Witinefles, this Houfe
had not been troubled with it: It is a Cafe of a
very extraordinary Nature, and fo required an
extraordinary Proceeding,

It hath been queitioned by fome Gentlemen,
Whether one Witnefs be fufficient in this Cafe, or
no ¢ Which I wonder at, fince 2 great many have
been convicted upon his Evidence, and every one
of th_em has confeffed ; which fhews it to be a
notortous Truth,

Thhere 1s another Inference they draw from the
Proceedings here ; Becaufe 2 great many of thofe
Precedents of Attainders have-been reverfed, and
thofe with Notes of Ignominy. If they did con-
fider the Times they were made in, and the Times
they were reverfed in, there miglit be a great deal
of. Caufe for it: We find, that it was contrary
Fadtions that reverfed them, and that makes it
never the worfe, And truly, Sir, [.do not know
bug where. Circumftances. .are {o notorious, but
they are famtamount to a fecond Witnefls,. as

I have heard in Weptminfter-Hall, and in Cafes of
VoL, V.

Life too. If a Man be murdered, and two ina
Room, and one comes out with 2 bloody Sword,
the Law does prefume that Man murdered him,
though there is no particular Evidence that he
murdered him, but only this Circumftance;
and yet the Man’s Lite is concerned in that
Cafe.  So that upon the whole, it appears to me
that he is guilty, and, I think, nothing can be
lainer. ‘
T'here 1s another Circumftance, That he fled for
it; and that is a Prefumption of a Man's Guils :
for a Man lofes his Goods, if he flies for Fe-
ony.

Mr. Hailey. It would be very unreafonable and
impertinent to trouble you long after fuch a De-
bate; I fhall avoid Repetition.of what hath been
fuggelted to you much better from other Perfons,
than would have been from me.

I own’tis a Cafe of great Concérn, and ’tis
my Misfortune that I fhould ever fit upon a
Thing of this Nature; but I will difcharge my
Confcience always, and give what Arguments
occur to me, why I am againft this Bill.

Gentlemen have been pleafed in their Argu-
ments to enter upon the Debate of your Power and
Authority, and have made that a part of their Ar-
gument 3 but I think, with Submiffion, we need
not difpute that at all : It is admitted, that there
have been Bills of Attainder pafled formerly, and
your Authority is not under difpute 3 for the Le-
giflative in all Nations have a Power lodged in
them, for the Safety of the Whole, -

But your proper Enquiry is, Whether this is
fuch a Cafe as you ought to exercife this extraor-
dinary Power ; omue regnum fub graviore regno:
Though you have this abfolute Authority, yet ’tis
to be executed by the Rules of Reafon, and by the
Rules (for fuch there are) of eternal Juftice; and
I look upon this as one that is inviolable, “Uhat no
Man can forfeit his Life, in fuch a Cafe as this 1s,
without two Witneffes, I muft adhere to that,
becaufe I have heard nothing in this Debate that
can make me quit that Maxim: And ’uis fuch an
ancient Land-mark, that I will never draw a Curfe
upon me, and my Pofterity, for removing of it.
I beg lcave chat I fpeak with this Earneftnefs to
you. *

Gentiemen have been pleafed to make it part of
their Arguments, The great Danger the Govern-
ment 1s in, if this Bill does not fucceed, I will
not ufe many Words; but I think that Argument
ought not to be taken in the grofs, :buc to be ex-
amined, Whether this Argument, of the Hazard
of the Government, 1s of equal Poize for you to.
break the eternal Rules of Juftice. I won’t quote
the Cafe before; every Gentleman knows it,
(though there was two Witnefles in that Cafe to
put an innocent Perfon to Death) where it is
urged, the Romans will come and take our State
and Natton ;: But with how much Reafon that was
urged, everyBody knows; and how far the Govern-
ment is now in Danger, Let us confider, Is this
Gentleman out of your Power? Is the Government
in Danger of a Man that is your Prifoner? Is he
in open Rebellion againft you? If this Law does
not pafs, if you have not your Hands- in his
Blood, is he not under the Power of the Law ¢
Did not he tell you fo himfelf? |

Every Gentleman-ought to have a Zeal for the
Government, and: I with it was vifible in every
Thing elfe; but if that be fo, give us-leave alfo to
{peak with Zeal for our Liberty, and ancientCon-

Q.2 ftitution.
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ftitution. 'The Argument 1s turned two Ways:
Onone Side youare told, That this probably may
make him confefs fomething ; and by others, he
is to be made an Example of Punifhment.  This
is the firft beginning of a Bill of this Nature: But
the fame Reafon that leads you to this, mq[‘t lead
you to all the reft: ThefamcReafon thatisurged
for thisBill to make him confefs, will lead you to
bring in aBill to make him a good Evidence: This
every Body muft allow to be the Confequence
of it.

How does this Bill come before you? It comes
before you upon a villainous, {candalous Afper-
{ion of fome-great Men 3 though Iknow themnot
all, yet Ihavea great Value for them, andIwould
make their Cafe my own: But if they were the
nearelt Relations I had, Iwould beagainft this Bill
upon their Account; and let any one examinethe
Realon of it,

Sir, I won’t run into Precedents s but only be-
caufe it hath been told you, That the Precedents
were made 1n one Reign by one Faétion, and then
the Attainders were reverfed in another Reign
by another Faction: There is one occurs to my
Mind, which hath been touched at, andisatleaft
of Inftruétiontome, Therewasa Cafein £4. I1Id’s
Time; there was the Depofition of a King, a King
barbaroufly murdered, and his Son upon the
Throne ; and there was the Notoriety of the Faét,
for which a great Man was attainted in his Son’s
Reign, and nodifferent Title: and four Yearsafter,
a Bill was brought 1 againft the Earl of March:
And one of the Articles acain{t him was, That he
had procured that Attainder of that noble Lord,
under Pretence of fome Letter, or Paper, that was
figned hy him; which, if it was fo, faysthe Re-
cord, was no Evidence,

I fay this before, Gentlemen, to fhew them
how Things have turned, and Precedents that
have been made very unanimoufly ; but in bad
Times have been turned to fhed the beft Blood
1 England. 1t grieves me to my Soul to hear of
Mr. Cornifb, whofe Attainder you have reverfed,
to hear that quoted as a Precedent in this Houfe :
"Tis not whether two Witnefles be the Rule of
Weftminfler-Hall, *us tae Rule of right Reafon s
and ’t1s a Maxim 1n your Law, Make whar Law
you will againft the Law of God, *tis void: And
tais is the Law of God, and right Reafon,

You muft provide for the Government; and
when you can’t do it by Courfe of Law, then Ar-
mies muft do-ir, when the Courtsarefhut. Ihope
Gentlemen will not put a hard Conftruction upon
what I have faid; 1 have done it to difcharge a
aood Confeience. |

Mr. Chaicellor of the Excheguer. Sir, I am for the
Commitment of this Bill, becaufe in my Confci-
ence I think Sir Fobn Fenwick is guilty 3 and be-
caufe I think the Power of Parliamenis may in.
terpofe in this Matter: And if they have fucha
Power, I think they may jultly exercife itin this
Cale, | |

Gentlemen fay, they will not difpute the Pow-
er of Parliament ; and yet in their Arguments they
tell us, we are not to proceed otherwife than ac-
cording, to the Forms of inferior Courts. And if
the Parlilament -is not to proceed without two
Witnefies in the Cafe of Treafon, give me leave
to fay, there is no room left for a Bill of Attain-
der, unlefs you will take the Bufinefs of inferior

Courts upon your felves: And I am confident, .
feveral Gentlemen, if there were two Wirnefles, |

]

would ufe it as an Argument, What have you to
do withit? Refer it tothe ordinary Courtsof Ju.
ftice ; and I am fure that would be very reafonable,

But I dothink that Parliaments have that Power,

.and they have always ufed 1t; and Ibelieve "tis for

the Advantageof yeur Conftitution, T he inferior
Courts are to go by the Letter of the Law; and
whoever can avoid that, is to efcape Punifhment
there; burthe Legiflative is not to bedallied with;
And if the Offence be of that Nature, that inferior
Courts can’treachit, theycan gobeyond all Forms
to preferve the Government, This they have done,
and upon that Principle you fithere.  'Was it by
the Forms of comnion Juftice below, that you de-
clared the Throne tobe vacant, and King #illian:
to be lawful King? Is it upon the ordinary Rules
of Weltminfter- Hall, thathisTitle doesdepend ? No,
1t depends upon this Maxim, That the Parliament
of England are intrufted for the Whole, and may
conftitute a Government for the Prefervation of
the Whole. And upon the fame right Principle
that I gave my Voteto declare him rightful and
lawful King, by the fame Principles I declare his

Inemies to be T'raitors. o
You are told here, *tis according to the Law

of God and Nature, that there muft be two Wit-
neffes 1in Cafes of Treafon: I do not pretend
much Skill in other Parts of the World, I think
tis our particular Happinefs to have this Way
of Trial: I think in any other Partof the World,
if he had deait thus with the Government, he
would have had another manner of Iroceeding
agamnft him, than to be condemned- by King,
Lords, and Commons: But that is your Confti-
tution, but it does not hold 1n other Parts of the
World. '

Some Gentlemen lay the Strefs of their Argus
ment upon the 1ll Confequence it may have in ano-
ther Reign: I would avoid ill Confequences in
another Reign as muchas I could, but our imme-
diate Care 1s the preferving of the prefent Confli-
tution, |

Bucif Gentlemen are apprehenfive, that by fuch
an Example, if King Fames fhould return, others
may be puntfhed ; if we may judge what he would
do, by what he hath done, he would go another
Way towork ; if he came to Lendon, he would pro-
ceed as his Party did at Dudlin, and attaint all the
Proteftants in one common Bill; that is the Pre-
cedent he hath fet, and he will follow. And
therefore in order to prevent that, and in order to
punith our Enemies, and to preferve our Confti-
tutton and Prerogative of Parliament in all Points
and becaufe I am convinced inmy Confcience he is
guilty, I fhall give my Concurrence for Commit-
ment of this Bill, S

Col. Granvil. Sir, I would not prefume to trou-
ble you at this Time of Night, was the Debate
upon a lefs Subject than it s ; but fince you are
going to pronounce Judgment in a Cafe of Life
and Death, and that this Houfe isabove any Rules,
and we-have no Precedent for it, burevery Gen-
tleman isto find out private Rules towalk by ; the
Rule that Ifhall taketois, ThatI would dealwith
Sl'r Jobn Fenwick as I would have Mankind rodeal
with me, if Iwasin Sir Fobu Fenwick’s Place, and
were indicted of High-Treafon, and were not al-
lowed any Trial, northe Benefit of making my
Defence, according “to the known Laws of the

Land; T fhould think my Blood unjuftly {pile,

let me be never fo guilty,

L The

wd



1696. Datl. apon a Bill of Artainder for High-Treafon, 117

The Laws are whatare {ct up for the Defence of
of every Man 3 and when once we break through
them, whatever our Iind may be at that Time,

and tho’ it may in fome manner feem to jJultify

us, becaufe ’tis to come at an ill Man; yet pray
confider, the beft of Men may be come at as eafily
as the worlt of Men., And what makes me cau-
tious is, That my Fands are guiltlefs of Blood
yet, and I will take care how I begin to dip them
1 it And that which will make me cautious in
any Cafc of this Nature is, what I read in the Story
of the late Time, That when once a Set of People
had bezun to dip their Hands in the Blood of my
Lord Strajford, nothing would quiet them till
they had ftained their Hands with Royal Blood.
The Laws are the common Defence between the
King and the People 5 but the King is fafelt when
the Laws are moft ftrictly obferved. _

I fhall not pretend to talk of your Power, which
hath no other Bounds but your Juftice and Dif-
cretion 3 and what you think fo, will, 1 hope,
meet wich Approbation abroad. And in this
Cale I fhall always be againft what is called a
Trial to Day: But I do not think it any ; for I
do think we are an unfit Court to determine this
Matter.  We {it in fo many Capacities, *tis hayd
to diftingutth in what Capacity we are here ; Some
arc accufed 5 us hard to be accufed, and to be a
Judgeatthe fame Time, Tam fure [ am as much
concerned as 1f I was accufed my felf 3 and *tis
for my Innocence and Honour that I think my
felf bound to fpeak againft this Bill. For as no

- Refentment thall make me do any Thing that is

unjult, fo I fear nothing that he can fay 3 and
I will never go about to ftop his Evidence,
by cramming a Bill of Attainder down his
Throat,

Befides, *nis an unfit Thing for any Gentleman
who 15 obliged to be of Counfel for the King; ’tis
hard for him to be fo, and fit here as a Judge : I
think al{o to proceed in this Manner, is a difre-
fpecitul Thing to the King himfelf; for in this
Cafe you turn the Throne of Mercy into the Seat
of Judgment, The King, who fhould have all
the Ways to ingratiate himfelf with his Subjes;
you make him, by this Proceeding, to pronounce
the Sentence himfelf upon the Lifeof a Subjeét ;
and "tis hard to offer a Bill to the King in fuch a
Manner, by which you oblige him cither to re.

cule themfclves from ic. I muft agree with thofe
Gentlemen, That you are no ways bound or li-
mited o the Rules of Wellminfler-Hall 3 and
therefore what was faid upon that, I did not think
worth taking notice of ; but when we are told,
we are bound up by the Laws of Nature and Re-
ligion, and the Law of God, in this Matter, this
touches me fo nearly, that I muft defire thofe
Gentlemen to fhew me in Scripture the Law that
they quote.

If it be the Law of Nature, and the Law of
God, that every Man that dies muft be convi@-
ed by two Witnefles, as an honourable Perfon
obferved, I wonder it is not obferved byall Chrifti-
an Nations and Governments, That they are not
all governed by this Law; if there be any Directi-
on from the Law of God, that no Man isto die for
Lreafon without two Witnefles, but he may fuffer
for Murder and Felony with one Witnefs. Now,
[ fay, I muft defire the Gentleman that afferts i,
that he would be pleafed to fhew me it in Scrip-
ture, and I will be entirely of his Opinion : But
ull I hear that very plainly proved, *tis not within
my Reading or Remembrance, and therefore I
defire 1t may have no weight, And now I am
up, I fhall give my Reafons, why I fhall give my
Vote for this Bill.

The Reafon that governs me, is the Preferva-
tion of the Government, and the Common-wealth
under which I live 5 and which I think I am in
the Station wherein I ftand bound to preferve, by
all the Rules of Juftice imaginable. Now if your-
Law hath bounded inferior Courts, but hath not.
bounded you in this Matter, though you have faid
inferior Courts fhall not determine and give Judg-
ment in fuch a Cafe 5 yer, I think, you are not
bound up fo here: But if the Matter be proved to
my Satisfaction, I may give my Judgmentaccord-
ing to the Evidence that comes before me, with--
out that Reftriction, -

But, Str, this ought not to be done, *tis fiid,
butupon extraordinary Occafions. You were told,
fome Time fince, of the Cafe of the Duke of Mon-
south s but 1t was faid, that he was attainted be-
caufe he was in Arms,- and could not be come at
otherwife : But I think thisis a parallel Cafe to
that, if not much ftronger : for here is a Perfon .
that hath been accufed, and fully proved to have
been in Rebellion, and. in treafonable Pradtices

Ject it (which was always look’d upon as an Hard-
(hip) or to pafs Sentence upon this Gentleman,
which perhaps his gracious T'em persand his Mercy
make him averfe to. |

S1r, tis too late to give you other Arguments ;
yau have heard a great many better than I can
give: But I think this Bill is unjuft in it felf, and
dangerous in its Confequence 3 and therefore [
hope you will nor commit it.

Sir I2erbert Crofts,  Sir, T did not think to troy-
ble you i this Debate, but only for the Argu-
ments that have been ufed by fome that (pake
latcly, who feem to lay q great Load upon Men,
according as they give their Vote in this Matter,
becaute *tis in relation to the Blooc of a Man, [
have confidered the Poinr, 1 hope, with as much

-Cautton as any Man within thefe Walls, and hope
o act with as ftrict a Confeience as any Muan
» Whatfoever ; and fhall be olad to be informed from
thole Gentlemen, that have Laid the Strefs fo hard
* upon Religion, how they can [hew .me,.that I do
not as ttrctly, as to all Points of Religion, give
- myWVore for pafiing of this Bill » as they would ex-

with your Enemies, to bring an Invafion upon,
you, and to fubvert your Government 3 and tho?,
he hath not been proved to have been in that fin-
gle Act of the Affaffination, yet there is fuch a.
Correfpondency between one and the other, . that
I do look upon him as equally guilty of both.:
Therefore this having.been fo fully, proved, and:
the Perfon that ftands accufed being out of the;
reach of the common Courfe of ‘the Law ; what,
Remedy have you, but to fly to your Legifla:
tive Power, to attaint. him upon tlljlf: Grounds and.
Allegations of your Bill, that one. Witnefs, is
withdrawn ? And T am very well fatisfied, and }
think we may prefume ’tis by his own, or his
Friends Encouragement and Procurement, And
I do take this to, be as reafonable a Ground for
your Bill, as any Thing in the other Cafe 5 and
1 know not what isan extraordinary Cafe, if this.
be not one: Is it not an extraordinary Cafe; for
a Plot to be laid for-the total Subverfion of this
Conflitution, -and.our Religion for.ever, and we
can’t come at it to punifh it another Way? Bue
it hdth been faid, the Safety of the Government

" does
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does not depend upon him ¢ If we acquit him, we
are to acquit every one alike: I hope the Go-
vernment does not depend upon him alone; but
if you clear him, there is the fame Right to clear
any Criminal whatfoever. Sir, fince Iam brought
up upon giving my Judgment in this Mater,
(though I come as unwillingly as any body to it)
I muft go according to my Confcience 5 and till
can fee fomething of the Law of God, that ha,s
been hinted at, made out, I muft go according
to the Law of my Reafon; and that 15, that I
muft be for the Bill.

Lord Norreys. 1 will not pretend to tell you
what the Authority of this Houfe is, tis what
they pleafe to make it 5 but I am fure they will
ground it upon good Reafon ; but I think the Rea-
fon chiefly given for the Commitment of this
Bill, leaves you a Latitude to do what you pleafe,
and give no Reafon at all ; for it 1s only to fay,
I am convinced in my Confcience this Man is
guilty 5 no matter upon what Proof, no matter
whether any Proof or not, you may believe it
from his Life and Converfation, and the Com-
pany he keeps, or from his Interefts and that
may be Argument enough to find 2 Man guilty.
But till 1 know a Reafon better grounded than
this, I cannot be for the Commitment of this
Bill.

Sic Chrifopber Mufprave. I am fure at this
Time of Night I am unfit to fpeak in fo greara
Matter: I muft confefs I thould not have troubled
you, if it had not been in the Cafe of Blood.

- You have had a great Debate before you of the
Power of Parliaments, and that hath been fuffi-
ciently argued 3 and I have not Learning enough
to give you any Precedents that have not been al-
ready quoted : But every body does agree in this,
That what Power you have of this kind, is not
to be exercifed but upon extraordinary Occafions.
Now I would be glad to know, What this extra-
ordinary Occafion is ?

Every body allows, That Treafon is the great-
eft Crime a Man can be guilty of ; and the Charge
of this Gentleman is High-Treafon: But there-
fore in this Cafe, muft you exercife this Autho-
rity 2 Pray wherein does this Cafe differ from any
other Cafe of High-Treafon, that any other Per-
fon will be pradtifing againtt the Government ?
All the Difference I can make of it, confilts in
two Points; the one is, that he hath prevarica-
ted with the Government ; and the other, That
Gentlemen fay he hath been a Means of Procrahi-
nating his Trial, in which Time an Evidence
hath made his Efcape. I will ailow you, that tis
a very great Crime for any one to afperfe {o great
IMen as he hath dones but I would be glad to
know, whether there being fuch an Ingredient, it
be fufficient to ataaint him upon High-Treafon
upon that Account,

~ Then as to that of a Witnefs being gone, Gen-
tlemen have faid, They are apt to believe, and
there 1s great Prefumption that he hath been the
Occafion of this Witnefs being gone, Is thatan
Ingredient {ufficient, though at prefent it hath
not been proved to you? But if it had been pro-
ved, I thould not however think that is T'reafon.
‘Then if this be the only Difference between this
Gentleman, and any other Perfon that fhall be
practifing to fubvert the Government, 1 would
know, if there be but one Witnefs againft any
. Man,_for Confpiring againft the King, if they
may not have recourfe to this Precedent, to pro-

3

ceed againt him by a Bill of Attainder? For the
Argument is, Wholoever is endeavouring to fub.
vert the Government , provided there be by
one Witnefs, you are obliged, by virtue of your
Legiflative Power, to bring a Bill of Atrainder
againft him. And what then? Of what Ule g
the great Care and Wifdom of your Anceltors,
and your felves, that where a Crime is fo grear,
and the Pumfhment {o great, there (hould be
two Witnefles ?

I was mightily furprized to hear Gentlemen
tell you, That two Witnefles is a Form in your
Law, and a Form in inferiour Courts, I never
could believe that was a Form; for according
to your Law, no Man fhall be declarcd guilty
of Treafon, unlefs there be two Witnefles 3.
gainft him ; {o that it gives, in a manner, a De-
terminacion to the Crimes that I take to be the
Cale.

A Gentleman told you, That he was fully f..
tisfied by the Proof, that this Gentleman is guil-
ty : But how canaMan fatisfy his own Confcience,
to condemn any Man by a Law that is fubfequent
to the Fact? For that is the Cafe s and pray fee
the Danger of Precedents: It now will appear
upon your Journals, that you have caufed to be
read a Depofition of a Perfon that was abfent,
taken before a Juftice of Peace, when the Perfon
accufed had no Opportunity to interrogate him
and likeviife, that you have heard a Witnefs asto
what a Man {wore in the Tria} of another Man :
All this will appear upon your Books.

And truly, I would be glad to know, if another
Age may not be apt to think, that you took thefe
to make good the Defe&t of another Witnefs ;
and then I muft appeal to you, if you have not
admitted of a Teltimony, which according to no
Law 15 admitted,

They fay you are not tied ¢ the Rules of 7
minfter- Hall, not their Forms, Is there any Law
in beng, that fays, a Judge may hear a Witnels
as to what was fworn upon the Trial of another
Perfon, to condemn him that was not Party to
that Trial? It there be no fuch Law, then the
Rule 1s founded upon Juftice 2nd common Righ,
that nothing fhall be brought againft a Man
when 2 Man was not 2 Party when the Oath was
made, and he had no Opportunity to examine
him,

I thought it my Duty to tell you, That when
you have made this Precedent, if any Perfon fhall
be accufed of T'reafon but by one Witnefs, there
will be the fame Reafon to proceed thus againtt

him.

Then (being a little before Eleven a-Clock at Night)
the Queftion was put, Whether the Bill fhould be
Committed? dud the Houfe divided -

Ayes, 182, Noes, 128,

So it paffed in the Affirmative, and the Bill was com-
mitted 10 o Commitice of the whole Honfe,

Veneris 20 die Novembris, 1696.

The Houfe refolved into g Committes of the «halr -
._Ha:{,fc' upoi the faid Bill, and feveral Words be-
g offered as aii dmendment to the faid Bill, 1
import Sir John Fenwick’s being Guilty 3 af
lajt the Words that were agreed on, were thefe
LOf which Treafon the faid Sir Fobn Fenwick

15
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is cuily )2 J2 was alfp propofed to the Ca;yfderj.
tion of the faid Commntiee, Whetber the ?Lor 5
Spiritual foould frand in-the enacting Part ¢ dB!{t
wpon looking into the feveral Afs of Altainder,
it appeared they were :mcau.c_'ernfd in all thofz Af,zs
of Attainder, 1t the enatling Part 5 and fo the
Commillee was fatisfred m'fbat Pointy and they
were left to fland in the Bill by general Confent 5
and the Bill was ordered to be reported 1o the
Honfe ; and afterwards, upoy the Report, the
Houfe agreed with the Commillee 11 the afore-
faid Amendment of the Words, imporling §ir
Tohn Fenwick’s betug guilly.

Mercurii 25 die Novembris, 1696.

The faid Bill againft Sir John Fenwick was read
the third Time.

Mr. Methwen. Mr. Speaker, I have not trou-
bled you in any of this long Debatc, and do it

unwillingly now ; but I do think it every Man’s

Duty, in a Cafe of this great Importance, free-
ly to own his Opinion, and give his Reafons for

H.The greatelt part of the Debate hath run upon
two Things ; The Inconveniency of Bills of “At-
tainder, and the having them too frequent ; that
it is neceflary to have them fometimes, that any
Perfon might not think they are not out of reach,
if they could evade the Laws that wer. .oade to
protect the People. o

I think, in general, that this Bill, as every
other, ought to have its Fate upon the particular
Circumftances before you 3 and whocver gives
his Afirmative to this Bill, ought to be convin.
ced, That Sir Fobn Fenwick is guilty of High-
Treafon ; and alfo, That there are extraordinary
Reafons why the Nation does profecute him in
fo extraordinary Manner 3 and 1 do think one of
thefe is not {uflicient alone.

If between the Indiétment and Arraigonient,
or Trial, Goodman fhould have died, and therg
had been no other Reafon for Awainting Sir fobu
Feirwick, only the Defet of his Evidence, I fhould
not have thought it a fufficient Reafon, though
we fhould have had an Opportunity of being in-
formed of his particular Xvidence, and believed
him guilty 5 and 1t Sir Fobu Feuwick does not ap-
pear guilty, I do not think any Reafon of State,
though he hath prevaricated, and behaved hin-
felf to the Diffatisfattion of cvery Body ; there-
fore, T think, there muft be both thefe,

You have heard the Evidence; T fhall not re-
peat it, but rather come to thefe Things that di-
{tinguith Sir Fobi Fenwick’s Cafe 5 only thus, you
have received the Evidence againft Sir Foba
Fenwick, and given him Liberty to make his De-
tence, and bave fully heard him; which 1 think
hath altered the Reafon of a grear many Prece-

dents cited from my Lord Cote, and other Au-
thors,

"T'hat which diftinguithes this Cale, is, the greac
Danzer the Nation was in from this Confpiracy,
and the Senfe the Nation hath had of it ; and I

hind, by the general Opinion of all Perlons, this
Danger 1s not at an end, .
There leems likewifz 1o be an Opinion as gene-
ral, Vhat Sir Fobn Fenwvick could have contributed
to your Sxfecy by a Difcovery.
The next Circumftance, That Sir Fobn Fenwick
Kaowing of this, and the Expectation the Nation

‘had “from him, for that: he “could. have cotitri-

buted to your Safety, hath made ufe of that to
put off his Trial ; ‘and at laft, has made fuch a
Paper, as does thew an Inclination. to do you all
the Prejudice he can, and tended to the creating
of new Dangers; and by this Means Sir jfobn
Femwick, againlt whom thiere was two Witnefles

“when he was indi&ed, hath d}::layed his T'rial,

fo that now there is but’ one 5 and there-is a
violent Prefumption, That chis Perfon is with-
drawn by the Practice of Sir fobn Fenwick's
Friends.

There remains yet with me as grede a Confide-
ration as any of thele; the publick. Refentment
of the Nation for fuch his Behaviour, is the only
Means his Praltice has left you ; and it feemns ne-
ceflary for your Safety, to come the next beft
Way to what he could have done.

Againft the Evidence that hath been given
there have been great Doubts raifed 5 not fo much
whether it be fuch Evidence as may incline us
to believe him to be guilty ; but whether it be
fuch as you fhould hear in the Capacity you
are in; and, whether after it is found, fuch as
it 15, that is not fuch as would convict him up-
on another Trial, Whether you ought to cre-
dit it, and that fhould influence you to give
your Vote for this Bill of Attainder; thisisa
Doubt that I find weighs generally with them
that differ from me in Opinion about this Bill 5
and therefore I defire leave to fpeak to that Par-
ticular.

*Tis faid, That you are trying of Sir Fobn
Feunwick ; that you are Judges ; and that you are
both Judges and Jury ; anud that you are obliged
to proceed according to the fame Rule, though
not the Methods, of WVuftminfter-Hall 5 Secundums
allegata & probata.

But the State of the Matter, as it appears to
me, i5, That you are here in your Legiflative
Power, making a new Law for the Arcinting of
Sir Fobu Fenwick y and for exempting his particalar
Cafe, and trying of it (if you will ufe thas
Word, though improperly); in which Cafe the
Methods differ from what the Law requires in
other Cafes ; for this is never to be a Law for
any other afterwards.

Methinks this being the State of the Cafe, it
quite puts us out of the Method of Trials, and
all the Laws that are for limiting Rules for
Evidence ac Tvials in Weflminfler-Hall, and
other Judicatures 3 for it muft be agreed, the
fime Rule of Evidence muft be obferved in
other Places as well as 7Petminfer-Hall, 1 mean
in Impeachments, and ic has always been {o
taken.

This Notion of two Witnefles has {o much
oained upon fome Gentlemen, that we have had
fome Gentlemen fay, That this is required by the
Law of Nature, the univerfal Law of Nature,
nay, by the Lawof God: And, I think, if it
was fo, there would be no doubt but ic will
oblige us.

But therefore I go to the Bottom of the Mat-
ter: That any Man deferves to be punifhed, is
becaufe hie 1s Criminal : That this or that Men
deferves it, 1s becaufe he is guilty of a Crime,
ler his Crime be made evidentc any Way what-
foever; for whatfoever makes the Truth evi-
dent, 15, and is accounted in all Laws to be Evi-
dence.

Now
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Now s tothe Rules for examining any Perfon,
whether he is guilty of not, and the Evidence that
is allowed in all Nations, no two Nations agree in
the fame Evidence for the Trial of Criminals,
nor in the Manner of giving the Evidence againft
them. _

Your Trials differ from all other Nations 3
not only that you are tried by a Jury, which
s partticufar to you, but that the Witnefles
arc to be produced Face to Face before the Of-
fender 5 and you have made Laws, that thete
fhall be two Witneffes in Cafes of High-Trea-
fon; and herein you are the Envy of all other
Nations, .

Sir, the Evidence that is to be given againft
Criminals, differs in the fame Nation where the
Offences differ 5 there is a Difference between
the Evidence that will convit a2 Man of Felo-
ny, and the Evidence that i1s to conviét 2 Man

of Treafon ;3 and the Evidence to convict a Man

of the fame Crime, hath been different in the
fame Nation, according to the Reafon of the
Law. No doubt, by the Common Law of Eng-
fand, that Evidence was fufficient, which was
fuflicient to incline the Jury to believe the Per-
fon guilty, This before the Statute of Edward V1.
though that was made upon great Reafon, and
appears to be for the publick Good, by the ge-
neral Approbation it hath received 5 but I don’t
think in your Proceedings here, you are bound
by 1.

But, Sir, it is faid, Shall we that are the Su-
preany Authority (as we are part of it) go up-
on lefs Bvidence to fatisfy our felves of Sir obu
fenwick's Guile, than the other Courts? And
fhall we refort to this extraordinary Way in this
Cafe ?

Thruly, if it did fhake the Manner of Thrials be-
low, IHhould be very unwilling to doit; butIdo
take it clearly, that it cannor 3 but on the con-
trary, I think there is no {tronger Argument for
your reforting to this extraordinary Way, like to
that of the Caution which your Law hath provi-
ded for the Innocency of alt Perfons. For if
we confider all thofe Laws that have been made,
‘tis plain it muft be in the View of our Anceftors,
that Criminals might not efcape 3 and the Laws
are made for your ordinary Thials, and for thofe
Fhings that happen ufually 5 and your Govern-
ment hath this Advantage, That they can keep to
that which others cannot: For in a very wife Go-
vertiment (as was obferved by a Perfon that fat
u this Foufe the laft Time this was debated)
tic Ways of punithing Crimes of this Nature
are exeraordinary, when Perfons are condemned :
Fhey are not only unheard, but they are con-
qemned before they are accufed 3 and that s
thought neceffary there, which will not beendured
here; and yet that Government bhath continued
fo long, and no Endeavours have been to alter ir,
though fo many noble Families have fuffered by
i, becaufe they are convinced, as to their Confli-
tation, ’tis neceffary,

The next Argument is from the Precedent we
are about to make 5 and whatever the other Pre-
cedents have been, what you do now will be a Pre-
cedent for you and your Pofterity ; and whilft that
15 ufed to make you cautious, and tends to make
you confider well, whether it is according to the
Duty to your Country to pafs this Vote (which
no doubt is the only Queftion before you) *tis a
good Argument,

i

Sir, if this Precedent fhall appear to Pnﬁerity
to be a Precedent concerning an innocent Man, o
a Perfon whofe Guilt was doubted of, or gy,
whofe Guilt did not appear, and this Bill fhog)g
be carried by a prevailing Party, I do agree j
was a very ilf Precedent : But if the Cafe be, thy
this Precedent will appear to Pofterity, upon the
Truth of the Thing, to be a Precedent made of
a Man notorioully guilty ; of 2 Man that had de.
ferved this extraordinary Way of Proceeding, this
extraordimary Refentment of the Nation; and that
nothing could have hindered this Man from the
common Juftice of the Nation, but his having
endeavoured to clude it in this Matter ; and if j;
appears, that you would not be put off fo, but
made an Example of this Man, I thall not be forry
it thould appear to Pofterity ;5 but I believe Pojle.
rity will (as I think they ought) thank you for j;

Sir, I do fay for my own Particular, while I am
Innocent, I lhould not think my Life in danger
to be judged by 400 Englifh Gentlemen, and the
Pecrage of England, with the Royal Affent; ang
when I reflect, I can’t be of Opinion, Thar the
Government could have procured a Parliament to
have pafled a Bill of Attainder againft my Lord
Ruffel, or Mr. Coruifh, or Mr. Colledge, 1 don't
think all the Power of the Government could have
prevailed with the Parhament to have done Iy
and here I fee that a great many Gentlemen have
oppoled every Step of this Bill, for fear of making
an 1l Precedent ; yet thofe Gentlemen do belieye
in their own private Confciences, that he s cullty;
and [ can’t think that any Perfon can be in danger
by fuch a Bill, when Gentlemen oppoie this Bill
only upon the prudential Part, though they fiil
confefs him to be guilty.

Al the Conclufion I make to my felf is, That]
do believe, I am convinced in my Confcience
(which I think is fufficient, when I a& in the Ca
pacity I now do) that Sir Fobn Feusvick is guilty :
But there are Reafons fo extraordinary 1o fupport
this Bili of Attainder, that I do not fee how any
Perfon, that is fo convinced, can refufe to give his
Athrmative to this Bill.

Sir Godfiey Copley,  Sir, Tam very fenfible 1
great deal hath been faid upon this Subjet ; bur
I think there is fomething in Duty incumbent
upon every Man, efpecially upon me, who can't
concur with the gencral Senfe of the Houfe, to
give my Reafons for my Difagreement 3 and
will make no ufe of Arguments but fuch as I
can’t anfwer my felf. A greac deal hath been
faid upon this Debate by Gentlemen learned
in the Law 5 and many of thefe, though they
have faid they would not fpeak as to the Power
of Parliaments, yet the greatelt Parc of cheir
Arguments have touched upon your biethod of
Proceedings, and to fhew you how they inter-
fere with the Rules of Wellminiler- Hall ; fo great is
the 'orce of Cuflom and Education : Bue 1 ac-
knowledge fome have brouglic us Arguments quite
of anather ftrain.

This s a Matter of fo extraordinary hinpor-
tance, that I think it proper to confider wnae
Rules we have to go by ; but I take the Panifh-
ment of Offenders and Criminals to be the ne-
ceflary Support of all Governments whatfoever,
without which no Govermnent can continue ; but
all Societies of Men have fuppoled to themfelves

fome Rules, whereby it may be known, whether
Offenders are guilty or no,
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1c is the Cuftom of our Nation, to have two

politive Witneffes to prove Treafon. Now it may
be imagined, that [ r_mkc ufe of this as an Ar-
cument, that we are tied up to thefe Rules: No,
[ am not of that Opinion, that weare bound by
the Rules of any Society whatfoever, The Par-
liament have a Power to abrogate all Laws that
they have paffed, if they think good; and fo cer-
cainly cannot be tied up by any Rules now in
being. But, Sir, there are the cternal Rules of
Equity, and Juftice, and Right Reafon, and Con-
icience ; and thefe, I think, are unalterable, and
qever to be fwerv’d from ; and therefore I fhall
ke the Liberty to fee how far agreeable our
Procecdings are to thefe Rules,

Sir, I do look upon 1t, that’us 2 Rule agree-
able to what I {peak of, That no Man fhall be accu-
fed by he knows not whom; and that no Man fhall
he accufed, but that the Evidence againft him, and
he, fhould be confronted, and broughtFace toFace.

I am one of thofe that believe Sir Fobn Fenwick
to be guilty ; and there 1s clear Proof of it by one
Witnefs 5 and you have added tothisan Inditment
thar is found : But I muft needs own, that [
chink that to be fo far from giving any Addition
or Strength to the Evidence, that when that is
brought in, I lock upon the Scales to be hghter
than they were before ; for if any Record or Wri-
ting that 1s {worn to behind a Man’s Back, fhall
be brought here to fupply another Part of the
Evidence (and if not {o, why is it brought here?)
And if that be to be interpreted to make up a
Part of the Evidence, I do, by parallel Reafon,
argue, that the like may make up the Whole at
one Time or another; and may be fo far made
ufc of, that any profligate Knave, that gives
Information before a Jultice of Peace, or a Secre-
tary of State, this may rife againft any Man
whatfoever, when lie is obnoxious to the Govern-
ment 3 or a Perfon may be accufed for his good
Service m this Reign, and this may be fet up
againlt bim, and he run the Hazard of his Life,

Then, Sir, as to the Neceflity of this Matter,
[ muft confels, that thole that brought this Mat-
rer before us, are much wifer than 15 and there-
fore I will not examine what Reafon they had to
doit: But it 1s fo lutle agreeable to me, I wifh
it had not come here.  But is it to be {uppofed,
that your Government is in hazard of any Man
that is falt in Newwgate? Can any Man think, that
Sir fobir Feieick can do any Thing in his Condji-
tion to hazard 1t? Can you expedt that a Man that
hath been Six Months in Prifon, and noBody came
at lim, that he may make fuch a Difcovery as
may be worth your while? But {uppofe you had
a Man ot Invention and Practice, whata Spur do
vou put to 1t May not a Man of Parts, when he
hath no other Way 1o fave himfelf, may not he
tanie fuch o Plot, as may make the beft Subjects
i Eigeland tremble ?

Wiy then, Sir, 1 do fay, by this youarein a
very dangerous Way to {uffer by the Invention of
any Man : And fuppole he fhould be fo ignorant,
15 10 know nothing; or fo great a Blockhead, to
b‘c nbh:‘ to Invent nothing, would you hang him
either for Ignorance or Infufticiency ? 1 muft con-
fefs, I dread the Confequence of this for the Nation
in general, and for our Pofterity. *Tis not Sir
Fobu Fenwick's Lile 1 araue fory I do not think i
woith a Debate in this Houfe, nor the Confidera-
tion of fo great an Affembly; but I do fay, if

this Method of Procesding be warranted by an
Vor. V,

Engli/bParliament, there is an End to the Defence
of any Man living, be he never fo innocent,

Sir, I remember I heard it mentioned on the
other Side of the Way, by an honourable Perfon,
who never lets any Argument want its Weight 5
That King Fames attainted a great Number
of Perfons in a Catalogue, in a Lump, Sir,
I am not afraid of what arbitrary Princes do,
nor an Irifh Parliament; but I am afraid of
what fhall be done here: I am concerned for
the Honour of your Proceedings, that it may not
be a Precedent to a furure Parliament in an 1ll
Reign, which [ am fatisfied you would not do.
I had {fome other Thoughts, which I cannot re-
colle@, &,

Mr. Foley, the Speaker’s Son. Sir, the worthy Gen-
tleman that fpake firft upon this Debate, calls me
up: He faid, that he thought in this Matter, eve-
ry one ought to give the Reafons of his Opinion:
And 1n giving the Reafons of my Opinion,! do fo-
lemny proteft, I do it with the fame Sincerity as
I would do, if I was upon my Oath, and of a Jury.

The worthy Gentleman faid, Thatif there could
be any Danger from this Precedent, that an in-
nocent Man might lofe his Life, he would not be
for it. I defire that he would confider, whether
there be almoft any Inftances of any innocent Men
that have loft their Lives, but what has proceeded
from Precedents that have begun upon guilty Men.
The fame Gentleman told you, that if we did not
believe Sir Fobn Fenzwickto be guilty, noother Con-
fideration ought to move us to be for this Bill.

Now the Reafon I am againft thisBill is, becaufe
it does not appear to me, from the Evidence that
hath been given at the Bar, that Sir Fobu Fenwick
1s guilty. And I do think, that which is not le-
gal Bvidence is no Evidence; and I do think,
that all the Lawyers that have fpoke In this
Matter, have allowed it to be no legal Evidence.
And I defire Gentlemen will confider, if it has
not been thought reafonable, that Men fhould be
convicted upon fuch Evidence, why now 1t thould
be faid to be neceffary ? I think the Saying of my
Lord Strafford upon his Trial was this: 1f the Pi-
lot was to direct a Ship in a dangerous Sea, and
there was no Buoy to dire® his Courfe, if he
there {plit his Ship, it was excufable ; butif there
was a Buoy up, then he was accountable for i,

Now, comparing our Government to the Sea,
there have been many Rocksand Sands, and many
Men have loft their Lives by them ; but the T'rea-
fon Bill feems to be fet as a Buoy to avoid that
Mifchief for the future. Now if we {plit upon
thefe Rocks, I fhall think we are but i}l Pilots.

Upon a former Debate we were told, we are
not tied up to the Rules of WWetminfter-Hall, and
it was fufficient to juftify a Man in giving his Vote
for this Bill, that he was fatisfed that Sir Fobn
Fenwick was guilty : See the Confequence of that,
in Things that ] have as much believed as I do this,
I have found my felf miftaken,

Whena Jury aéts according to legal Evidence,
that they have no Reafon to miftruft; When a
Jury finds according to legal Evidence, they are
in no manner of blame : And if this Man be inno-
cent, when you have taken away his Life, and his
Eftate, and rumned his Family, all that you have
to fay for it, is, That you have ated according to
the belt of your own Underftandings, guided by
your own private Opinion.

Were this the Cafe of Sir Jobn Fenwick only,
and [ not to give my Vote, I reckon him fo de-

ipicable;
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and in that:take:Care, as near as I can, not tq
trouble you with any Thing I have faid upon t)jg

fpicable, and becaufe Ibelieve him to be aT ratror,,
and I think the worfe of him for the Part he
hath afled fince he was in Cultody, 1 thould not
concern my felf about it. But when I fpeak
againit this Bill, 1 fpeak on the Behalt of all thofe
that may hereafter fuffer by fuch a Precedent as
this.
don’t come near this Point, And though the
Power of the Parliament is aboye. that of other
Courts, yet there hath been no 'Prccedﬂnt_thal;
comes up to this, That we fhould pafsa Bill to

ateaint Sir Fobn Fenwick, becanfe he will not give:

Lividence, or there is no Evidence agamft him,
If Sir Fobn Fruwick be to be hanged, bccnuﬁ:_ there
is but one Ividence againft him, any Man i the
World may ; and then I think every Man’s Life
dependsupon it, whether this Houfe do like him
ornot, Confider what a Reverfe of Opinion this
will be, to what former Parliaments have given
in Cafes of the like Nature. I think 1f this Bill

docs pafs, every Man’s Life will be as precarious

as his Eleé&ion,

We have been told, how much Danger the Go-

vernment will be in, if this Bill does not pals. 1
Lave as much Zeal for this Government as any
Mans but all the Government is concerned, 1s,

Thata Man that you think a Traitor fhould hive..

And I do think the Government 15 no more con-

cerned in this Life, than in the Living of any fa-

cobite in Eugland.  But on the other hand, I
think the Lives and Libertics of the Subjecls of
Lizland are copcerned 5 and, by tlus Bill, you
will make all thelr Lives and Liberties preca-
rious.

I am not for bringing the Blood of Sir Febx
fenwick upon me, or my Poftertty s nor can ]
confent for to make a Precedent, thata Man may
be hanged without Evidence,

Lord Cwits. The worthy Member that {pake
Jalt but one, told you, That he thought the Life
of Sir Fobu Iruwick was not worth the Confiderati-
on of this Aflembly : 1do difter from himin that.
If the Scriprure tells us, That the molt infignifi-
cant Creature does not fall without God Alnngh-
Ly’s Confideration, I think the Life of a Gentle-
min miy be thought worth ours.

The worthy Gentleman char fpake faft, told
us, That he did believe in his Confcience Sir Fobn
feisick to be guilty : But becaule he hath found
himfelf miltaken formerly, when he believed
Things with the fame appearing Certainty, there-
fore he may be miftaken now. 1 hope Gentlemen
will not prefs an Argument upon our Judements,
from Precedents thatare onlyMiftakes: Idoagree,
‘Thatany Manmay bemiftaken in a Thing which
at that Time he thinks himfelf moit certain of ;
but uil that Miftake appears, [ fay, it ought not
to make him doubt of any Thing that he does
clearly and diftin@ly perceive: If otherwife, there
is an 1ind of all Religionand Law 3 and it (hakes
the Foundation of the moft certain Belief a Man
can entertair,

As it appears to me, fome Gentlemen feem to
lay a greater Strefs on fome Things than they de-
ferve, and are not pleafed to anfwer fome Argu-
ments; and therefore 1 defire leave to fpeak to two
or threc Pointsin fhort. I (hall not fay any Thing
of the Authority of Parliaments, it fpeaks itfelf s
nor of the diftferent Confideration of our Proceed-
ings, and that of inferior Courtss that feems to be
agreed : But [ (hall apply myfelf particularly to
mention fome Thingsupon Sir Yol Fenwick’s Cafle,

Thole Precedents that have been urged, .

Subjett.

| can’cbut obferve, Thatevery Gentleman thag

{peaksagaintt thisBill,begins withanIntrodudtion,
that:he believes him Criminal 5 which does fome.
what aftonifh me: I hope they will explain them.
felves a lictle.  Butto the Point: As to Sir el
Fenwick’s Cafe, 1did takethe Liberty ina former
Debate to obferve, That it was not only a Confpi.
racy againlt che fawful King of Eunglaird, and had
fuch Parts in 1t, bural{o in bringing ina tyranni.
cal and forcien Power upon you. But there s one
Confideration I did not mention then, becaufe |
thoughtwhae Ifaid carried fo grear weigh, it neeg.
ed 1t not 3 1do fay, not only as a Chrittian, as an
Englifliran, and as a Subjeét of this Government,
againft which he hath committed a Crime of the
higheft Nature ; but I will fay, asa Man of 1io-
nour, that he hath acted contrary to the Rules of
Honour. I think Sir Febu Fencvick had made 3
much better IFigure, 1f he had appeared in Anps
in Flanders, where he might have chareed this
Prince at the Head of his Troops, than baftly
have contrived his Death in this Manner.,

Sir, I have only one Thing more thae Idefire to
{peak tos for what I fay is more tor my own In-
formation than to defire any Man’s Opinion fuy-
ther than he agrees with it : [ {ay, moft Gentle-
men have likewile owned, That if they thoughi
this an extraordinary Cale, they would be for this
Bill. Ido fay, asitappears to me, 1 do think, if
ever there was an extraordinary Cafe, this is one;
and if everany Government wasin Danger, this is,
or may be, upon your Refolution to Day. A great
deal of Strefs hath been Laid upon this Argunient,
That Sir Febn Feuvick is inHold @ 1 rake that to
be nothing, forthey keep a Combination together
Ml *Tis by Rewards and Punithments that all
Governments are fupported.  Robberics, thar
were fo common in Frasce, that you could not
walk after icwas dark, by Punithments they have
been brought to that, that you may ride from one
end of it to another with a Purfe of Gold in your
hand. Andifyou think it a trifling Mareer, tias
wicked Men that have fuch Inclinations fhould
cfcape, I don’t doubt but you may have Plots
every Day,

I don’tdoubrbut this Gentleman knowsa arear
deal that he hath never laid before you. I would
not be thought to prefs it as an Araum-nt that he
fhould be condemned, becaufe he won'c confefs;
but Iwill bebold to fay, if he doss know of a great
many Perfons that have bzen concerned nthis Bu-
finefs; it he knows of a Rifing that was defigned,
when this Confpiracy was to be executed (and it
may be executed fill, if Things thall be rpe for
it} HI (ay, though you keep him 1n Hold, it will be
an Encouragement to them to 2o on in the Ca-
bals, in buying of Arms, &¢. I think the Matcer
before youis no lefs than the Fate of Eugland, and
the Fate of Errape, and of all your Pofleriey 5 [ am
ﬁzrg t1s: And give me leave to fay to you one
Thing that is Mateerof Fa@, There are thofu Sto-
ries wfinuated abroad, and thofe Matters of Fact
allerted, with relation to a Conipiracy, and re-
viling this Houfe, that are nor fit for me to repear.
But your Enemies Ialt Year, before the breaiing
out of this Confpiracy, had the fame fort of Mect-
ings, and the fame fort of Difcourfe, as they have
now. ] WID end with protelting to you, That !
eal with Sir Fohu Fonwick with the {ame Candour

and
2
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and Honour, as I fhall always defire to be dealt 10 Parliament, that I may in fome meafure make

with my felf. _

Sir Godfrey Copley. That noble Lord mifundes-
flood what 1 faid, as to the fmall Value I put up-
on Sir Fobu Fenwick: 1 did fay, That Sir Fobu
Fenweick, confidered in his fingle Capacity, 1 did
not think it was worth the while of this Houfe to
act in their Legiflative Capacity upon him,

Sir Charles Carteorizht, 1 thinkthis Billisof very
oreat Moment, and ought well to be confidered
b fore it paffes; for whenitis pafled, 1t will beroo
late to retrieve the ill Confequence which may at-
tend it: Tlhereis fomuch Roguery m the World,
I think it a hard Matter to arrive at the Truth,
"T'is not long ago there was a Plot contrived by
one 2uniry, and others, againt the Bifhop of Ro-
chofters and o cunningly contrived, Thatif a Bill
of Artainder had been brought 1 againlt the Bi-
fhop ot Rachefter, beforethe "L'ruth had been difco-
vered, 1 do not know what might bave been the
Confcquence of it. I {uppole no bady queltions
the T'ruth of thisPlot 3 but God fordid that every
body that hath been named for it (hould be guilty.
It may be true, That there was fuch a Meeting
that Sir Jobn Fenwick 1s acculed of being at, and
yet Sir Jobu Fenwick might not be there; and [ do
not think it fufficiently proved, and therefore [
can’t give my Confent to this Bill,

Mr. Aanley. Sir, Thave, as well as I could, at-
terded to this Debate in this Matier 5 and [ did not
trouble you in the laft Debate, becaufe I was wil-
ling to takeall the Opportunities I could toinform
my felf.

*T1s to me an extraordinary Thing, not only
for the Matter, but Manner of your Proceedings;
which, confideringall Circumftances, appears to
me to be not only not common but unprecedent-
ed ;5 and as we are ail in this Matter Judges, {o I
hope we fhall apply our felves to confider of it
with that Temper, as may lead us to give aright
Judgment. Andif I had never fogreat Obligations
upon me, and Dependencies, though from the
Crown, I would lay them Dy, at leaft they
fhould not influence my Judement in this Matter.
We are to pals Judgment in a Matter of Lifeand
Death upon this Perfon; and *tisurged we fhould
do it, becaufe the common Courfe of Juftice will
not reach him for the Crimie objeéted againit
him, which is High-Treafon; and the Species
of that Treafon, as it is liid in che Indi®tment,
1s, £,

Sir, tie Evidence that hath been given to fup-
port 1t, hath been the Aflirmation of a finele
Witnefs at the Bar: Indeed other Things hay

L K O 85 have
been alledged in the Billy but, as hath been faid in
IV eftminfler- Halfuponanother Occafion, They look
like Pepperand Salt to me ; for in themfelves they
are not Crimes {1 fpeak with Submiffion to your
Judgments)at feafl to bear Company with an Ac-
cufation of I tigh- T'reaton.

Asto the Lvidence; firft, Captain Porfer tells
you, That Siv Jobn Fenwick vas at a Meeting at
the Aing’s Head, andat Mrs, Monatjsy's aficrwards,
when there were treafonable Difcourfes amongft
them, and Charnock: was direCted 1o go into France 3
but the End of that is not proved ; for the Wit-
nefs that told you of thofe Mectings, did not tell
you, aslobferved, that Charisck did goto France s
and what he faid upon other Occafions, is no Evi-
denceto me,  And though we are nor tied up to
the Rules of Wiflmiifter-Hall, 1 am fo young a

Member, T know not what Methodsare obferved
Vo, V,

them a2 Rule to me,

The Law of England requires two Witnefles
upon the greateft Reafony and ’tis not only the
Policy of England, but the general Confent (in this
Cafe) of the whole World, anditisgrounded up-
on the Law of God, It was objecied by an ho-
nourable Gentleman the other Day, to a Gentle-
man, that ke faid the Law of God required two
Witnefles. A Gentleman who 1s very near al-
lied to one, from whom he might have early
mformed himfelf, made us a Challenge, tofhew
him where it was to be found: If he will look
into Numbers and Denteronomy, there are three
particular Texts very plin in it.  The Reafon
of thisis illuftrated in the Story of Safannab; her
Safety depended upon it: And the Fews, when
they profecuted our Saviour, though they wanted
no Malice, nor nothing to animate them, to put
him to Death, yet St. Matthew tells us, at lalt
there was two Witnefles found againft him: And
this being the Law of the Land, andthe Law of
God, muttbemyRule; 'muft have this Matter
provedagain{t Sir Fobn Lenwick, as full asthe Law
of the Land, andthe Law of God requires,  The
other Evidence brought to mamtain this Bill, is
whatis{worn by Gosdmai betore a Jufticeof Peace,
and the Account of the Evidence given by Good-
man to the Grand-Jury, whichI muflt confels Ide-
clave Lam very far from being convinced ought
to have weight with us: Bue, Ithink, they muft
Jay a great weightupon ir, who give their Vote
for this Bill; or otherwife they muft give their
Vote upon the Teftimony of one Witnefs.

The Reafon for this extraordinary Proceeding
is, ’tis urged, There is a Neceflity for it; the
Plot will be loft elfe, fay fome s Sir Jobn Fenwick,
fays others, will efcape elfe.  As for the Plot, I
wifh to God there was no fuch Thing; but ’us
probable the beft Way of ending this Plot would
be, 1f his Majelty in his Wifdom thought fit to
interpofe with his Mcrcy and Grace atthis Time;
and better thanfor the Legiflative Power, 1nan ex-
traordinary Manner, to take off a Perfon againft
whom there is not a legal Evidence,  Gentlemen
fay, they are convinced in their Confciences; but 1
will appeal to their Confciences, whether there
be legal Proof againft him; and fhall we then in-
rerpole, in an extraordinary Manner, totakeaway
his Life?

NoMan pretends to an{wer, but that this Pro-
cceding may be dangerous to Pofterity : If he had
any Security thismight be done without that Dan-
ger, it might be fome Encouragement toGentlemen
to come into it; but {ince it may be dangerous,
are not we, who are intrufled by the People, to
have an equal Care of the Liberty of the People
Weare to take Care of his Majelty’s Life and
Government s and the Reafon s, becaufe upon
him, and his Government, the publick Safety does
deperd. *Tis Salus Populi, is the great Realon
that the Law takes fuch Care of the King ; and
as we are to do nothing to the Detrtment of the
King, fowe are to do nothing for the King, thac
may be of Detriment to the People.

An honourable Lord hath been pleafed to fay,
We are not yet out of Danger: [ am forry to hear
it, and could not chink it, when fo noble a Lord
15 fo near the King, and hath fo great a Share 1n
taking Carc of the publick Safety,  But {ure, no-
thing can happen from this Perfon; there hath
been Care taken he fhould have no Converfaion

R 2 with
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with any body : If I thought there was a Hazard
to the Government, ortothe King, and no Way
to fecure us, but taking away this Gentleman’s
Life; fuch 2 Reafon as that would make me go
counter to my own Reafon and ]udgment_, But
I can’t be of Opinion, that a Man of Sir Fobn
Fenwick’s fize, who in his beft Circumftances in-
deed, is aGentlemanby Birth, and hath a Gentle-
man’s FFortune, but is now in a grear meafure
without his Eftate s fo his Fortune can’t do any
hurt, and his Alliance I fuppofe is not confiderable
cnough to do any neither.

Then as his Circumitances do not make him{o
confiderable as to do vs any hurt, let us take
care, that we do not in any cafe, by his Biood,
wound our {elves.

Gentlemen lay but little Strefs upon the Dan-
oeroufnefs of the Precedents T do lay more; and
*tis chiefly upon that Reafon f can’t come up to be
for this Bill. I would not thar fo good a Parlia-
ment fhould lay the Foundation of any, by which,
in after Ages, the belt Men in Ziglaud may ful-
fer. Tisfaid, an il Parliument will not want a
Precedent, but will make ufe of their Power; but
they will fall fooner into, if led by a good Par-
liament.

Sir, This 1sa Matter I would not have prefumed
to have troubled you iny for I can’t think any
Thing I can fay, will have any weight with any
onc that 1s not of my Opinion: Butasan Euglifh-
mai, and z2s Lhave the Hounour to beof this Houfe,
when aThing of this Nature comes befortus, and
I am to give my Opinion as a Judege in ir, T was
willing to give my Reafons for my Opinion, I
think this Bill is unprecedented ; and you will
give me leave to fay, 1t appears to me to be un-
reafonable, I think it contrary to the fundamen-
tal Rules of Reafon and Juftice; Idoubt it may
be dangerous to our Conttitution ; and 1 fear fu-
ture Ages may have Reafon to repent what we dos
and therefore T am againtt this Bill, and T hope it
will not pafs,

Sty William Strickland. Sir, 1 do affure you I
fhall not in any Thing of this Bill, or any Thing
clfe, run counter to my Confeience or Judgment ;
but [dothink, and I thisk few deny it, Ido think
in my Conlcience that Siv Fubir Fenweick isguilty ;
and thinking {o, I ought to condemn him. I
do think, 1f we fhould fpare this Gentleman for
want of [‘orm, as they call it, now we are in
our Legiflative Capacity, and there fhould be any
il Iiteés of ity and other People, by thinking
they might avoid Punifhment by the Forms of
(7ofiminfler-11all, fhould have the like Imaginations
aganlt his Majefty, and they hould take Effeét s
[ fhould think my felfin a areat meafure guiley of
that Misfortune. [ think the Kingdom is concern-
cd, andtheKing’s Prefeivation, in this Bill; and
{ hope you will pals it,

Mr. Dolben. Mr. Speaker, Tamagainftpafling
of this Bill 5 and I thall, with as much brevity as I
can, lay before youmy Reafons, why Tam ngaint
it3 and probably 1 fhould not have troubled the
Foufe with them, but thae I chink it necellary to
yuttity my Opinion in a Cufe of this importnce.

I do admit that the Fact that is charged upen
St Fobn Fenwwickisan Overe- Aé of H 1wh-"T'reafon,
withinthe 25th of Zdw, HI. though T mult take
leave to fay, That a Judgment upon a Cale, at
leatt as frong as this, has lately been very niuch
arraigned and controverted : But ’tis not my in-
tent to difpute the Nature of this Facty for [ am
- 2

perfuaded, That to confult how to procure an In-
vafion of this Kingdom with foreign Forces, is an
Overt-Act of Compafling the Death of the King;
and I do think this Charge does amount to fuch
an Overt-A&t,  But I beg leave to refleét, How
far Overt- Acts of this Nature, which full directly
within any Species of Treafon mentioned in the
2 5th of Edew, 11 how far fuch Treafons are cog-
mzable in Parliament, and witain the Intention
of that Statute: Indeed, that they are cognizable
by theabfolute Power of Parliament, there is no
doubrt,

Sir, That Statute doth firlt enumerate {everal
Specics or Branchies of Falls, which 1t {ays thall e
adjudeed Treafon, thatis, in the Courts of Judi-
cature; and then afeerwards 1t goes on, and fays,
if aity other Cafe, fuppofed Treafour, w0t [pecified in
that A doth bappen before any Tujlice, the fa-
fices fhall tairy without any geiig o Fudoment of the
Treafoin, till the Canfe be fhesved and declared bejiie
the King and bis Parliament, whether if cuabt 1 b
judged Treafoir or Feloiy,  Now, Sir, with Subnui-
{ion, thisisa great Argument, that the Intention of
thofe that made this Law, was, That thefe Trea-
fons, which were direélly under any of thele Par-
tculirs enumerated by the Statute, that they
fhould be left and be appropriated to the Dect.
lon of the inferior Courtsy but that Falls of
another Nature, which did not come under the
Particulars enumeratedinthe A, asextraordinary
Oftences, and Mifbehaviour of Magiltrates and
creat Men, and the likes thefe indeed thould be
referved for the Confideration and Judgment of
the Parliament, whoarc only a Maich for power-
ful Offenders, whom the common Juftice of the
Kingdom can’t grapple with,  And as this feems
to be the Intention of the Makers of the A&, fo
I think the Inftances generally have been purfu-
ant to that Inftitution s for T know of but one
fingle Inftance of any one that ever was attaint-
cd by Bill for any Treafon that is contained un-
ber any Spectes enumerated 1n the 2 5th Eda, 11
*Tistrue, where Perfons have been out of the reach
of the Law, inopen Rebellion, or fled from Ju-
ftice 5 1n thefe Cafes the Parliament have thought
fit to attamt them s as in the Cafe of Sir Fedu
Moriimer, and others who made an Efcape out of
the Towerr; and the Cafe of the Regicides 5 and
likewife the Cafe of the Duke of Adsumonth, who
was inopen Rebellion,  Buc I fay, that] have not
found in my Reading, upon the beft Search I could
make,whereany thatwere inCuttody wercattainted
by Bill forany Treafon within 2 5 Zdw, 111 and that
was the Cale of Ferbam s bur { think there is no
Precedent of any Man, who is not only in Cufto-
dy, but hath been indidted, arraigned, and Iifue
Jomned, and he hath put himfelf upon his Country
for his Trial; and the Perfon accufed, was to Le
convicted, or acquitted, by the Verdict of twelve
Mens Tnever heard of any Inftance, when after
all this Proceeding a Perfon was taken off [rom
this Trial, and debare’d the Benefie of the finlg-
ment of his Peers, and the Benefit of his Chalich-
ges, and deftroyed, and cut off cxrrgjudicially
by an A&t made on purpofe, rofi facts ;I never
met withany [nltance like 5, unlels it be thar of
my Lord Strafford 3 and Thelicve no body will cie
th:{f, it they refled upon tac Preamble of the
ALt for reverling his Attainder: Fer in the Pre-
ambie, *tis fid, “That the turbulent Parey did at-
tempe the procuring of that A, on purpofe to
condemn him,  This fhews the Opiuion of our

Pre-
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Predeceffors in relation to Proceedings of this fort;
they cfteem it contrary to the fundamental Rules
of Jultice and Right, which Parliaments, as well
as other Courts, mult be governed Dy.

Roger Moilimer was attainted, and afterwards
his Atcainder was reverfed ; and the Reafon de-
clared, becaufe he was attainted againit the good
Laws and Cuftoms of the Kingdom.

Forban’s, that I mentioned before; and decla-
red for the future, That it fhould be, &e.

Another Actainder there was of Str Thomas
[1wev s but that was reverfed, and declared to be
aguiziﬁ; all Law. Then there are the Attainders
ot /1. VI’s Times Ifhall not particularize them
but befides that, all the Hiftory of thofe Times,
and Luw-Books, condemned them, as Proceedings
acain(t all Law and Juflice. There 1s the Statute
of 1 £id. VL ¢, 12, feems dire@tly levelled againtt
thole Attinders 1 the preceding Reigny for 1t
fays, That the Proceedings in King H, VILith’s
'T'ime, were grounded upon Laws that were ex-
tream and terrible s and therefore, that there might
be no Proceedings of that kind for the future, 1t
reauees all Treafons to the anctent Standard of 2 5
Lodwo, L and goes on, and enaéts, That no Man
fhall be convidled or condemned for Treafon, but
upon the Tellimony of two lawlul Witnefcs.

Now I take that to be a general Law, and to
extead to all Convictions and Condemnations for
Treafon s and can’t bat declare my Opinion of it,
That 1t mult extend to Bills of Attainder, fince
thefe aic the principal and moft powerful Con-
victions and Condemnationss and if that Statute
does cxtend to Bills of Attainder, then pray con-
fider, whether this Bill of Attainder now be fup-
ported by fuch Evidence as the Statute requires ?
There was indeed one lawful Witnefs produced ;
but inftead of the other, they have only produced
a Record between Parties not concerned in this
Bill, and the Depofitions of a Perfon, whether
hving or dead jon conflat 5 and I belicve no Body
will fay thefe Depofitions will be equivalent to a
{fecond Witnefs.

I do believe a great many Gentlemen are of
Optnion, That thofe Rules of Evidence are not
to gutde you here : But I bea Pardon that [ can’t
poflibly be of that Opinion ; I racher incline to
my Lord Chisf-Juftice Panghan’s Notion, That
though we are not bound by the Forms of Law,
yet we are vound by the Rules of Law 5 every
body allows we are bound as to che Natre of
the Yalt s every Body will take himfelf bound by
the Statuze of 25 Edwo. 1L to form his Judgment
as 1o the Ladt: Why are not we then bound by
thefe Adts ? Likewifeas to the vidence, and the
Proot of the Fuct s if 25 Fdw. 111 be binding to
us, 1o as to preferibe us a Rule to judge the Fa®
l_".‘r’a Why are not the Stazutes of Edw. VI bind-
Ing to us as to the Ividence of that Fa&k ?

Bl Liy lome Gentlemien, if there be not two
Winnelivs, that is {rom Sir Ysby Fenwick or his
Agects, Sir, no Gentlemen will fay, that there
Ilii[hrbf.‘:fn any Proof of that; che very Bill does
hot charge him with ir: But taking it for granted,
what fhall follow upon that? Shall it therefore
toltow, that Siv Jobw Fenzeick thall immediately be
pat to ‘Di:dthf No, God forbid ! I think there is
o Lurtty between the Crime of feducing away a
- Wanels, and the Judgment of Death: ButIthink
this 2 more reafonable and natural Inference to be
~made, That becaute Sir Yobu Feinoick hath feduced
-away 4 Witnels, diciefore 1t Is jult to make a

Law, that the Depofitions of that Witnefls fhould
be of as good Force and Effedt, as it Goodma
was here, to give 1t v7ve woce; for then you will
not take from him the Benefie of his Trial, nor
the Benefit of his Challenges, which is the Birth-
right of every Expliffman. |

And one Thing T will fay further : Thefc Bills
of Attainder are like 8if5pbus’s Stone, they have
rolled back upon thofe that have heen the Promo-
ters of them. *T'is known, thatmy Lord Crom-
well was the firft Man that promoted them n 7.
VIII’s Time; and the Advice that he gave his Ma-
ter for the Ruin of others, proved fatal to himfelf.

Sir, this is the laft Tiune we fhall have the
Opportunity of confidering this Matter : I muft
take leave to declire, That my Opinton 15, That
if I confent to the paffing of this Bill againft Sir
Fobit Feiwick's Lafe, upon any other Grounds than
fuch as are entirely agrecable, and juftifiable by
the Laws of God and Man, I am guilty of the
Death of Sir Jobn feiwick. Tam not fatisfied that
I can give my Confent to this Bill upon thole
Grounds, and therefore I beg leave to be againft 1t.

Sir Ediw, Seymonr. Mr. Speaker, you all know I
have born my Tcftimony againtt this Bill, being
not perfuaded thar it is jult : Now we are come
to the finifhing Part of it; and I fhall lay before
you thofe Reafons that prevail with me, and fub-
mtt them to the Judgment of the Houfe 3 and if
I am more tedious than I ufed to be, I hope the
Occafion is fuch, that you will pardon me; for |
will endeavour to contraét my felf into as near a
Compafs as I can. | .

Ifhall not trouble you with any Arguments tha
have been laid before you already 5 nor thall I en-
ter into the Examination of Precedents ; a great
many have been laid before you, and a great ma-
ny of them have been reverfed, mioft of them s
and the Reafons why they have been reverfed, be-
caufe the Perfons condemned have not had the due
Benefit of the Law : And if that be a good Reafon
for reverling of fuch an Ateinder, ’tis a good
Reafon why you fhould not do it.

[ can’t but take Notice, That the Beginning of
this Bill in the Houfe of Commons is the firft Step
of this kind, that hath been made in Parliament,
except that of the Duke of Monmonth ; and the
Reafon of 1t, I take to be this, becaufe you hear
not upon Oath; you condemn not upon Oath
You, nor the Party under Accufation have that
Advantage againft a forfworn Evidence, as there
15 in the other Houfe ; the Method has been to
pafs {uch Bills in the Houfe of Lords, and tran{-
mit them hither, upon which you then judge.

I think, in this Cafe you have no Evidence;
and inftead of two Witnefles, you have no Wit-
nefs at all 5 foras to Goodman, De ion agparentibus
& won exiftentibus eadems ¢ff ralio.  As to Porter,
he hath been examined : But when you confider,
that he was a Perfon engaged in this Conlpiracy,
and that he kad no Repentance of his Crime till he
was difcovered, and then he comes to be an Evi-
dences how far that fhall fway, cvery Man muft
atlow, that Tmuft fubmit to you: But thus much 1
may fay, every Man muft allow me, thatin far lefs
Cafes no Man that does twear for himfelf, or upon
his own Account, is to be admitred as an Evidence.
If a Robbery be committed in an Hundred,
though a Man be but to pay a Groat towards i,
he fhall not be an' Fvidcace 3 how much more
then n a Cafe, when a Midn comesto {wear to take
away another Man’s Life to fave his own ; for he

15
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is not in the Condition of a Freeman, who gives
his Evidence without check or controle, but he is
drudging on for his Pardon, as the Counfel told
you, which depends according to the Evidence he
does give or not give.

For my Part, I can’t go {o far as fome Gentle-
men have done, to fay Sir Fobu Femwick is guilty
For where there is no Law, there is no Tranf-
greflion; a Man that is guilty, muaflt be gulty
according to the Law : And the Law hath requi-
red and faid, That there thall be no T'reafon but
what is proved by two Wimefles, and here it
appears that you have not onc.  The fame Law
that calls it Treafon, fays it fhall be fo proved:
Then if you pafs this Bill, you make that T'reafon
which before was not Trealon,

Sir, the Law does require two Witnefles, and
there is divine Authority for it too: It hath been
hinted at, the Place in Numbers, No Man is to dic
upon fingle Evidence 5 anditfays, Thefe are the Sta-
tutes you fhall obferve throughont your Generations and
Duwellings. Bue I will go a litle turther, becaufe
a worthy Gentleman declared, there was no fuch
Law of God, He will find in the 19th of Daute-
ronomy, 2 Cafe juft as ’vs here; for the Cafe of
High-Treafon was Idolatry atthat Time 3 and the
Law fays, Whofocver fball fet up Idols, fhall be floned
to Death y but it fays, No Man jhall be condemned
to die by the Mouth of one Witnefs, but by two or
three Witnelfes be fhall fuffer : 1 think this is pofi-
tive enough, I fhall not trouble you with more
Inftances, though I could repeat feveral.

Sir, the Law enjoins Forms ftrittly, eventothe
lealt Circumftance: If a Man be condemned to die,
and after he is condemned to die, another take
away the Life of that Man, ’tis Murder, I will
go further: If the Officer that is to do Execution,
if a Man be condemned to be hanged, drawn and
quartered 3 1f the Officer fhot him, it is Murder
in him 3 fothatMenare notlefttoa difcretionary
Power to aét according to their Confciences.

I take the Reafon by which this Bill is fupport-
cd, to be deftruCtive to all human Soctety 5 for
if that be admitted, that a Man fhall a& accord-
ing to his Confcience, and not according to the
Rules that are preferibed him, I know not who
15 fafe ; For how canan innocent Man make his
Defence upon that Principie ? Tt is a fafe Confi-
deration for them that take upon them that Way
of judging, becauft they are bound by no Rules
but what hath not that done almoft within Me-
mory 3 [elton, that killed the Duke of Buckingbam,
what was lus Juftification, but he was perfuaded
i Confcience he did well in fo doing., Raviflac,
that killed H. IV. in Fraice, he juftified the fame
by his Confcience, and faid he had done a good
Thing; and I may fay this Argument of Con-
Icience hath acted all the Villainy of the laft Age,
and I am afraid hath gone a great Way to diflturb
the Happinefs of this,

For if this be a Rule to this Houfe, Flow is the
King bound ? I thought he had been bound by
Law; butifthis thall be admitted asan Argument,
'tis enough to fay, if this Houfe be arbitrary, the
King i5, Ido not reflet upon this Reign; butit
will be enough to fay, tho’ he a& againft Law,
and turn twenty Colleges out of Doors, his Con-
{cience perfuades him toit. We fee how unboun-
ded Liberty the Lords take, is, they are become
Madters of all our Lftates 5 and I would be very
loath for my Eftate to depend upon the feeble
Tenure of a Lord’s Conlfcience,

If then this be the Cafe, as it is, according to
this Mcthod, I defire to know into what Conditi.
on we fhall bring our felves ?

You have been told, it 1s expected from you by
your Country, that you fhould exert this Autho.
rity and Power ¢ Sir, I would have been glad thag
in Cales more reafonable we had exerted thig
Authority and Power of Parliamenty T wifh it
bad gene to the preventing the debaling and abu.
ling vour Com s I wilh 1t could be exerted, that
we might not fee oar felves cheated under Counte.
nance of an Act of Pariament 3 but contrary to
that, you are fond of being {pinkled with the
Blood of Siv Jedir Fewwwick, Aslong as the Govers.
ment 1s not I danger, [ believe the Country
would be ghd that thetr Blood might run fecure
in their Vews, and not be tapt upon every Q.
cafon to fervea Turn; for if you break the Laws,
what Man can promife himielf Security ?

We know the Confequence, if this Bill does
not pafsy Sir Febn Ferweick may lve in Milecry all
his 11me.

But what this Precedent may make, no Man can
forefcc.  This Bill is againtt the Law ot God,
acainlt the Law of the Land s 1t does contribuze
to the Subverfion of the Conftitution, and to the
Subverfion of all Government 5 for if there be
Rules to be obferved in all Governments, and no
Government can be without them, if you fubvert
thofe Rules, you deltroy the Governments and
therefore for thefe Confiderations, no Body will
think it (trange, 1f I give my Negative to this Bil),

Mr. Coancel. of the Excheq.  Sir, the Gentleman

that fpake Iaft, hath carried the Reafon againtt this
Bill a lietle further than fome others 5 for it feems
now, we arc not to reject the Bil} for want of one
Witnels that 1s legal in I7edminiter-f1all, but it
feems there is no Lividence at all; and by Capr,
Porter's not being pardoned, and yet drudging for
his Parcdon 3 as to all that have been condemned
upon his Teflimony, he hath arrugned the Evis
dence as not {ufficient, and hopes that will be the
Judgment of the Foufe upon this Bl T think
it the Houfe reject this Bill upon that Argumen,
it will go further than many mean that oppofe ir.

Another Thing he fays, He compares the Con.
victions that [ have upon my Judgment, and of

every Body elfe that {peaks from the Proofs thar
are made, that he is gulty, to the Whimfy of two
or three mad Men ; whereas we go according to
the Lividence brought at the Bar ; we don’t o
upon the Whimfics of Ravillac nor Felton, but
upon the Proofs that have been made here s and
though there are not two Witnefies, yet upon
what appears in Proof, Iam convinced that he is
gty ; and upon that ConviGion, ] think, accord-
Ing to the Duty I owe my Country, and the Confti-
tution of England, when s Bill does come to punifh
the Man whom I think guilty, I think I ough: 1o
be for the Bill.  As to what is fuid out of Dt
roriomy, ‘That the Law of God was acainft it, If
you will argue a Fortiori, *tis Jircra]lytzruc I the
Cafe of Mt_.lrdcr; but whether Murder or 1'rea-
{‘-’_’ﬂa theEe 1S the_Life of a Man concerned ; and
s not the Puntthment, whether to be hangcd,
or hﬂ”gj‘fi!s drawn, and quartered, that malkes any
great Difference 5 and give me Jeave to fay, if you
80 10 make Precedencs from the Jewifh Law, then
I fay, the Law of England is again{t that Law, in
Cafe of Murder 5 and by the fame Reafon you

may defire leave to bring ; i l
thofe Laws. ing 1 a Bill to repeal al

2 Sir,
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Sir, if this was the eternal Law of God and Man,
where was this cternal Law 0 England before Ld-
coard VIth Time ? If it be the eternal Law, that
here mult be two Wicnefles, why does 1t not h{:i_d
in Ligland cven 1n fome Cafes of Treafon to this
" Day; I mean the Treafon of Clipping and Cotn-
ing ? So that if Gentlemen will argue, the Nature
of thefe Faults are what the Law of every Coun-
try ordains, and that is the Law. |

And the Way of Evidence and Proof ta0 differs
in every Country 5 and I may affirm, That there
pever was any Government in which there was
aot 2 Power Jodeed fomewhere to be exerted upon
extraordinary Occalions, beyond the legal Way of
Profecution,

I don’t care to travel into the feveral Countries
to fee how their Conflitution is, butl believe there
'« not ane Place in Errope in which it is Anctly
neceflary there fhould be two Witnefles to 1ake
away the Life of a Mun 5 but it is generally fo
16 it is here in all ordinary Cafes, but in this very
Law: this laft Law docs not go upon two Witnel-
fes, but you have a Provifo in it docs ablolutely
exempt Proceedings in Parliament @ I do not in-
fer from thence, that you fhould not have two
Witmnefies, if you proceed by way of Impcach-
ment, I think youought 5 and fo tor having Wit-
neffes upon Qath, &e. When thefe Proceedings
are in Parliament, there is a dire& Provifo, by
which the Parliament is exempted from thole
Rules. Upon the whole Matter, I think this Man
is guilty 5 I think the Precedent would be more
fatal, to fay, that a Parliament can’t proceed I
fuch a Cafe, than that a guiley Man fhould fuffer,
I think this Bill comes before you with mote Cir-
cumitances and Reafon to jufhify 1t, than any
that hath been brought here before; hereis a Bill
found againft him by his Country, the Iividence
of his Friends having tampered with one of the
Witnefles, confirmed by a Jury, .

A learned Gentleman fays, He would come up
vo make this Paper Evidence; but can’c come up
to make such a Law, by which every Man that 1s
concerned in that Depofition would be alfected :
Buz here is fomething particular 1n this Cale, a
Man that hath been abroad, and hath not ufed
the like Artifice, I think you ought not to ufe the
like Power to puntfh him chat is not guilty of the
like Crime.  And therefore I thall concludie ; but
I muft wke notice of one Thing: It was faid,
Thng this was the firft Precedent of this kind be-
oun in this Houle, but that of the Duke of Mow-
misith : Bat 1 believe, 1t this Bill of Attamder is
not to be begun in this Houfe, tis not to be brought
mat ally for I beheve there is a Stature, That
[h;: Life of a Commoner is never to be meddled
with by the Lords originally.  1will not trouble
you any further: I do in my Confcience think that
S;r_‘ Joln Fenwizk is guilty, and therelore am for
this Bill,

Mr., Pelbam. T did not think to have troubled
you this Day: I did rather intend to have lefe it
to others that can fpeak berter, or have not fo-
ken upon tinis Subject 5 but that which hath been
ml:'ntrunr:d' by feveral, as it they did think that we
wilo mentioned the Law of God upon this Occafi-
on, did it as if we did think the Law of God was
blﬂthfig to you at this Day : I never thoughtany
fuch U ling otherwife than as to the Morality of
1t, 1o far forth as it is grounded upon Reafon and
]iu&u:f:, and tends to the clearing of an innocent
Man; and fo far we and all Mankind arc bound

by it and that Law having been afterwards con-
firmed in the New-Teffament by our Saviour and
his Apoftles, at lealt’ approved of by thent and
this having been confirmmed by the Law of Enp-
Land likewifes I do not think this a fit Gceafion
for you to pafs by 1o fundamental a Law as that
is: "And I conclude with this, That I can’tfatisty
my felf in my Conlcience, and fhould think fome
Misfortane mighe follow me and my Polterity,
if I paffed Sentence upon Sir Fobn Fenwick’s Late,
upon léfs Evidence than the Law of England re-
qulres,

Sir H. Crafts. 1 fhall endeavour as much as I
can, to give you litle trouble in this Matter:
But becaufe it hath been hinted and remarked fo
particularly upon me, I muft beg leave to dif-
charge my Duty, as well as my Conlctence, as 10
what I faid here the other Day. |

Sir, I do very much forger my {elf, if 1 chd
affert, That there was no fuch Place in Scripture
that required two Witneffes : The Thing that 1
faid, was this, That if any Gentleman could thew
me any Rule from Scripture that required two
Witnelies, more in the Cafe of Treafon than m
the Cafe of Murder and Felony, I thould be glad
to fee it. 1 do fay that the Scripture fhall be a
Rule to me, as far as the Seripture requires 3 but
I do take the Fewi/h Law not to be fo abfolutely
literally binding upon us here,  And as fo the
Text out of Nzmbers, that very Textof Scripture
is particalarly and literally applicable to Murder 3
and if that be binding now, we have been very
much mifguided by our Predeceffors; and I'think
we are bound to take it in hand, to repealall Laws
that are againd 1t.

Sir, he'is pleafed to deny us, in fome meafure,
the Liberty of being guided by our Coeniciences:
Truly, I don’t know what he would have Gentle-
men go by: Truly, let himgo by what Rules he
pleafes, I will go by the Rule of my Confcience,
and will not do any thing againt 1t upon any
Conlideration or Confequence whatfoever; nor
will I part from the Liberty and Power of Par-
lizments, for any Rule or Law of inferior Courts
what{oever.

Sir, youare told, You ought to be guided by
the Rules of Law, that is not the Forms of Law,
but the Rules of Law. Sir, Ifay, if thefe Rules
were made to bind Parliaments, it was reafonable
they fhould be bound by them 5 but if they werc
made only to bind inferior Courts, they were far
enough from being intended to put a Cramp upon
the Proceedings of Parliament 5 and if you fhall
fubject your felves to them, you give the Law-
yers fuch a Power, that I don’t doubt, but their
Books will be of greater Authonty than your
Journals: Therefore in Confideratton of that,and
becaufe T would leave thar which is the Right of
Parliaments to my Succefiors, I fhall ot fubmit
to that,

Therefore, I fay, I comeclear to the Point, Whe-
ther SirFobir Fenoick be guilty or nots onyy Lmuft
obferve a little back, That as to theie Toilances
that the worthy Member was pleafed ro make ulc
of, of Ravillac, and of Felton 5 iball thole extra-
ordinary Calfes, that which Men did in hear of
Blood and private Malice, fhall thele be brought
to bear a Parallel wich what is done in Parllament
for the Juttice of the Nation? I don’t doubt but
there are Men enough, in thetr Confciences, at
leaft with pretence of it, will Juitify the Deftrudli-
on of your Government and Religion, and every

Thing
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Thing clfe: All thofe Men that deny the Rightof have been Treafon, if there had been two Witnef,
your Government, have Confcience and Juftice fes. Now if the fame Fact was Treafon whep
enouch to fubvert it, if they could ; and therefore proved by two Witnefles, and but Mifdemeano
{ do not fo much wonder, that many Men with- when proved by one, methinks we are doing an

_,,
T

out Doors have argued in that Nature. extraordinary T hing ; we are going, after the Fag;
committed, to make that which is but a Mifge.

meanor, to be Treafon, And for thefe apg
other Reafons, Ican’tagree to the pafling of this
Bill..

Lord Norreys, Sir, though Ihad always an Ap.
prehenfion of the ill Confequence of this Bill, yer
never fo much as now ; for this Gentleman haly
given Arguments that thake me more than all that
I have heard betorey for he fays, there are a grea
many Men, if they may proceed according 1o
their Confciences, will fubvert this Governmenr,
and bring in King Fames and arbitrary Power .
And he tells you, that every Precedent in, thiy
Houfe, is equal to & Law, and will juftify the Like
for the futwre. Tam fure I am very unwilling 1o
make 2 Precedent that fhall juttify Men in fuch
ill Actions, in faying their Confciences prompted
them to 1t.

But I fay, my Confcience is the Rule I muft go
by; and to me the Queftion is, only whether
Sir obu Fenwick be guilty, or not guilty, and
am called to give my Judgmentin it; and I think
{ am bound by the Law of Nature, -by the Law
of the Nation, and I fee nothing in the Law of
God that prohibits me, to give my Judgment ac-
cording to the Evidence, and the Opinion I have
in my Confcience of the Truth of it.

If there be no fuch Rule, that requires two Wit-
neffes binding upon me ; 1f I may go upon one
Witnefs, 1f T belicve he fpeaks true, and that the
Perfon is guilty ; then I am bound to aét for the
Prefervation of the Nation, and all our Poiteri-
ty : They that made this Attempt, made it upon
you and your Pofterity for ever: *T'is not fo {mall
a Matter as fome reprefent it *tis not the Perfon,
fo much as the Nature of the Fat we are to con-
fider; and we are not to let Men efcape Pu-
nifhiment according to their Greatnefs or their
Smallnefs, but according to the Nature of the
Iaét, and their Guilt, I think I have that Free-
dom, and { am {o little bound by thofe Rules that
have been urged, that if both Witneffes were here,
and gave Teftimony againft him, if I did not be-
licve htm to be guilty, 1 would lofe my Life ra-
ther than vote him {o3 but on the contrary, if here
be {ufticient Evidence to convince me, though not
according to the Rules of inferior Courts, I will not
fubject the Freedom of Parliaments to thofe Rules,

Sir, you have been told formerly, and I think
it a Matter of that Weighe, I beg leave to urge
it again, becaufe ’tis a great Reafon that guides
me in this Matter ; if you lay it down for a Doc-
trine in this Foufe (for a Refolution here taken
1s as much a Rule as a Law, for it fhall be
brought as a Precedent) 3 and therefore, if it fhal]
be laid down as a Rule here, that you will never
attaint any Man, or find him guilty, but upon
two Witneffes, [ think the Government, and all
you have, f{tands upon a tottering Foundation :
He muil be a very ordinary Statefman, that can’t
ity his Plot o, as you fhan’t reach lnim by two
Witnefics.

Therefore, 1 fay, I think it becomes the Wifdom
of Parliament, not to declare themf{elvesbound n
rhat refpect 5 I would have them bound by Jultice,
but not by the common Rule of the Law.

Sir Robert Cotton, Sir, Ido find that Gentlemen
do very much infift in this Cafe, That 1f a Gen-
rieman does behieve that S Fobn Fenwwick is guity,
Lie muft give his Vote for the paffing of this Bill :
[f that be fo, 1 am glad that Opwion did not
take Place in the laft Keign 5 of 1t had, { am of
Opinton [ fhould not have been here now, and I
Lbelieve my Lord Warrington, who was very inftry-
mental in promoting this Revolution, would not
have died in ns Bed, My Lord and I were accu-
ted of a Crime, which I believe, if proved by two
Witnefles, had been Treafon. I have heard fome
Centlemen fay in this Houfe, they did believe my
Lavd WWarrington was guilty (though he was not
rilty of the Fact as it was laid,)  There was a
Mun fwore, &%. and there was fome corrobora-
ting Lividence 3 but as to Mr. ey, and my felf,
there was none but this particular Perfon, and
:hey indicted us of Mifdemeanor ; though it would

L

Their a Queftion <vas put for bringing in Candles
which paffed in the Affirmative, and they were
brought in,

Mr. Hamoend, 1 don’t think the Power of Par-
aments in Queftion in this Cafe 5 but then, as alf
other Powers, it muft be fourded upon Juftice,
and never ufed but upon extraordinary Occafions,
and when Criminals are not to be met with other-
wife. ‘The Power of Parliament is not leflened, if
this Bill does not pafs : But the Queftion i1s, Whe-
ther this Power fhall be exerted in this Cafe?
What Gentlemen fay of being guided by Confci-
ence, hath no Weight with me, further than that
1s governed by the Law of the Land ¢ If 1t be to
be admmitted in the Cafe of Life and Blood, why
not in Meum £ Tuum 2 Why was he brought to
the Bar then, 1if, according to our private Judg-
ment, we are to determine this Matter? No M

thought but he was guilty,
I beg leave to mention one Thing that is come -

to my Knowledge: After the Trial and Condem-
nation of Mr, Ceok, 1 had an Order fent me, that
I might fee him; and I went to him by Virtue of
that Order ; and the greatet Part of the Time
ipent with him, he took up in declaring againft
the Evidence of Goodman, and that he would re-
ceive the Sacrament upon it, and give itin Writing,
as his dying Words, I faw alfo three pofitive
Witnefles confront him at his Trial ; and when
I heard him fay this, it weighed fo much with
me, thot I have very great Ground of Sufpi-
cion, that Goodman was perjured in the Cafe of
Cosk,

Here hath been popular Expreflions of Plots,
and Jacobites, that no Man can apply to this par
ticular Cafe, or fay, this is a Cafe wherein we
ought to ufe this extraordinary Power : Hz was
in the Hands of the Law, and no Body can fay,
that the Government muft fink, if he doss
not die. If we go from the Rules of Juftice, |
believe 1t will give a great Blow 1o the Govern
ment.

Mr. Veraon. Sir, 1 rife up only upon what thi
worthy Gentleman hath offered unto you ; for |
did not think to trouble you withany Thing of tht
Nature.  But if you wiil give me leave to acqualn!

you with what I believe, who have been later with
fum
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" him than this Gentleman, and much ofiner. Sir,

he does tell me, thar he is very far from denying
what hath been fivorn againtt Slr_“(’aanm?.r"m{:and
himfelf, concerning the Confulmun_n to bring over
the Freneh s tor he hath a very particular Remem-
brance of it: And if that Gentleman was to fpeak
with him now, he would fatsfy him, _Tbehevc,
in that Point, And fince I am up, I think every
Man that fpeaks upou this Occaﬁon,‘ {hould like-
wife give fome Account of him'fclf, n wha_tMun—
ner, and for what Reafon, he difcharges his Con-
{cience here o [ hope I may ufe that Word,_ fince
Gentlemen make ufe of Confcience for his Ac-
quittal ; and a Man ought o have a very good
Conlcience for his Condemnation. _

As to Sir fobi Feuwick’s InrtPcence, I wifh h'c
had given no Occafion to have it called in quefti-
on : And fince he did fall under this Accufatton,
I with he, or his Counfel for him, would have
taken fome Pains to have made his Innocency ap-
pear: But I don’t find Fhe Quettion 1s, Whether
Str Fohn Fenwick is guilty ? But whether there be
any Evidence of his Guilt # And I fhall tell you,
in fhort, my Opinion of that: I take the Proof
of the Fact to be, in general, fuch a Demonftra-
tion, as the Naturc of the Thing 1s capable of,
and that 1s fufficient, and capable to convince a
reafonable, honeft, unprejudiced Man, of the
Truth of whatis afferted. And there is no man-
ner of Doubt left, Whether 1t 1s fo or no; nor
Appearance of any Poffibility, that it could be
otherwife. I think there hath been that Proof in
this Cafc, and nothing attempted to difprove it,
and nothing hath been proved on Sir Fobn Fenwici’s
Behalf, that any Wrong hath been done him -
And therefore in fhore, my Senfe is, That whereas
fome Gentlemen think him guilty, but the Mat-
ter not proved, I think him gutlty, becaufe *tis
proved; and there hath been no Offer made to
difprove it.

Mr. Bromicy Warr. Some Gentlemen have fpoke
of the Power of Parliaments; but I thall fay no-
thing to their Power, which, I have learned from
my Lord Coke, 1s fo tranfcendent and abfolute,
that it cannot be confined within any Bounds :
But the more Jult and Honourable it ought to be
in 1ts Proceedings, to give an Example to infe-
rior Courts. And though their Power cannot be
deny’d, yet the Exercife of ir, hath been often
cenfured and condemned ; and A&s that have
pafled 1n one Parliament, have been in the fame
Reign repealed, and fometimes feverely branded,
Id poflumus, qitod jure poffumus, *Tis certain, here
1s a Defeét of legal Evidence: We are not tied
here to the Forms of Wlminfler- Hall 5 but cer-
tainly, with Submiffion, we ought to tic our
felves up to the Rules of Veftminfter-Hall, cfpe-
crally when they are founded upon common Ju-
flice, which is the fame, 15 not mutable, and
ought to be univerfal.

By the Law of the Land, no Perfon ought to
be convitted in Cafes of I'reafon, but upon two
Witnefles 3 the Law of God is the fame. How-
cver, 1f you will pafs this Bill, all Perfons muft
acquiefce ; and there is no difputing of your
Power afterwards. It hath been an Areument
ufed to Day, That the Security of the Govern.
ment requires the Pafling of this Billy which |
think to be a good one 100, if they can make it
appear, that unlefs you proceed in this Way, the
Government is in Danger: Though I muft ob-

ferve, it was not that Confideration, but the Via-
VoL, V.

dication of an honourable Perfon’s Reputation,
that brought this Matter firlt before you.

Itdoes norappear to me, that Sir Febn Fenwick’s
Life or Death can endanger the Government.
You have been told of a Defign that he hath
been engaged in, and is carried on at this Time s
That an Invafion from France feems to threar:n
us: The former Defign hath been happily d::-
covered and defeated 5 and *tis not probable, thut
Sir Jobn Fenwick fhould have any great Share
in any that is carrying on at prefent: And as
far as I can learn, he is not fo confiderable a
Man, in his own Perfon or Intereft, that we need
fear him.,

An honourable Perfon faid, If we do not pafs
this Bill, they that fent us here, would alve us
no Thanks. *Tis nor a good Way of arguing ;
but, I believe, if thofe look forward, they will
thank .us,  Sir, in the A& for declaring the
Rights and Liberties of the People, you have it
faid, That the late King Fames, by the Affiftance
of divers evil Counfellors, & How comes it to
pafs, that we have never Atainted any of them?
And if we are for proceeding in this Way of At-
tunder, becaufe it pleafes them that fent us hi-
ther, I dare fay, the Attainting one of thofe
Men, would gratify thofe that fent us hither, more
than the Auainting twenty fuch as Sir Yobs
Fenwick, It was pretty well known what Share
fome Gentlemen had in bringing in of Popery
and Arbitrary Power ; and I will take the Liberty
to fay, That there is never a Gentleman in this
Houle, but believes them to be the worlt of Cri-
minals,

Upon the whole Matter, I do not think you
have any Occafion to exert a Power, that no bo-
dy denies: I fee no Security this will be to the
Government, and confequently, no Neceflity of
it. 1 think you are making a moft dangg-
rous Precedent, and that 1t will be of ill Con-
fequence to you ; and therefore I am againtt chis
Bill,

Mr. Smith, Sir, I will be as fhort as I can
and if it had not been for fomething in this
Day’s Debate, I fhould not have troubled you.
As to what was faid by the Gentleman that fpake
laft, of making Examples of fome that had
been Criminal in the falt Reign: How that came
to happen, that no fuch Examples were made,
I fhall not now entertain you; but I believe
moft of the Gentlemen in the Houfe know pret-
ty well.

But I take theMatter before you is, What Evi-
dence you have to prove Sir Fobn Fenwick to be
guilty ? and Whether there be not an extraordi-
nary Occafion at this Time to exert the Legi-
flative Power,

[ fhall not enter into the Matter of Prece-
dents, thofe are out of my Province, but I have
read fome: However, it fhall not pafs upon me
for a Rule, becaufe fome Bills have been rever-
fed, no others fhall be brought in ; it is poffible,
that the reverfing of them, may be worfe than
the firft bringing of them in.

But to apply my felf to the Evidence; I cannot
but obferve one Thing, that feems this Day ex-
traordinary: Wearetold by fome Gentlemen, they
are agawnit our Proceeding upon this Bill, be-
caufe 1t does not guadrate to the Rules of /¢
minfler-Hall 5 and at the fame Time, Gentlemen
take Liberty to make Exceptions here againft that
Evidence that Weftminfler- Hall hasallowed: That

S they
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they fhould take Lixceptions to that Evidence
which the Law of Eugland allows to be good!
For it is notorious, it hath been admitted in 77/}
minfter-Hall 3 and Gentlemen might as well have
told you, That thofe Men that fuffered, died in-
nocent, as to have denied it. And I think there
is a fusther ftrengthening of his Evidence; for
there 15 not one Man, who hath died upon his
Evidence, but hath acknowledged himfelf guilty
of what he hath charged fum with.

As to the Matter of the other Evidence, Sir,
I do not fay, that it is Evidence that will come at
Weftminfter- Hall 5 but at the fame time, give me
leave to tell you, they feem to lay a lictle ftrefs
upon it, when they tell you, they believe 1t was
falfe Evidence, and inftance in what Cook faid
to a Gentleman of this Houfe, after his Condems-
nation; but I think thus far I may fay, That
when you fent fome of your Members to examine
Sir Jobn Freind, he did own all thofe Perfons to
be at that Place ; and that 1s a much better Argu-
ment for the Validity of Goodman’s Teftimony,

But as to the Matter before you, fome Gentle-

men have made it a Queftion, Whether Sir Foby

Femwick be fo confiderable a Man, as you fhould
procced 1n this extraordinary Manner with .
Though they all fay, you may do it, yet at
the fame Time they tell vou, this was never put
in Execution, but they were in the Wrong that
did it

Now, Sir, the Queftion is, Whether you fhould
make ufe of this Power at this Time? Say fome,
The Plot 1sover: I with 1t was: But when a
Confpiracy hath been [aid {o deep and general
as this was, ’tis not the hanging of one or two
that will make us fafe; when ’tis apparent to
you, here 1s all the Artifice in the World, all the
Endeavours in the World, by Sir Fobn Fenwick’s
Eriends, to remove Goodman out of the Way
‘tis fome Argument that ke had fomething to fay
to him: And when we fee Prifons broke open
daily 5 we have known Perfons murdered in
the Streets for giving Evidence. Very notori-
ous 15 the Cale of Dadfworth « You have Plots
all about you; and yet can you think there is
no Occafion to make ufe of this extraordinury
Power ?

I would have as great a Conviction upon my
Confcience as 1 could 5 but "us very hard a Man
muft throw his Confcience afide mn the Cafe:
*Tis very hard to believe, That if there be two
Witnefles produced, though I don’t believe the
Witnefles, yee [ am fafe 1if I condemn the Man
and if there be but one Witnefs, I am to acquit
the Man, though I believe him to be guilty.

And though they go to Scripture, to tell you
there muft be two Witnefles, yet they don’t go
fo far as to tell you there have been very extraor-
dinary Things done, cven by God himfelf, for
the preferving a Community.

And there 1s the Reafon of it, that one Wit-
nefs may take away a Man’s Life in one Cafe, and
not in another. "There was a Thing faid, that
was one Thing that occalioned my ftanding up :
A Gentleman faid, truly, it feemed to him to
be a better Way to put an End to the Plot,
to have an Ack of Indemnity, than the Con-
viction of Sir Yobn Fenwick would be, Sir, there
feems very little Reafon for Als of Indemmty,
when we have feen an A€t pafled fo lately, which
has not reftrained Perfons, nor brought them
to a Senfe of their Duty ; and we have heard

Perfons own at your Bar, That the Fa& wy -
committed juft afrer the At of Indemnity. Sjr
I do heartily, according to my Confcience, vore

for this Bill. _
M. Harcours. Siv, 1 am fenfible it 15 very diff-

cult to fay any thing, and not feem tedious o
this Time of Night 3 but I take it to be my Dy.
ty not to be filent 1n this Matter,

All the Arguments, that I remember have
been made ufe of in any former Debate, or iy
this Day’s, may be reduced, in [hort, to thefe
two Heads ; The Danger of the Government, ang
Gentlemens private Opinion.

Sir, as to the Danger of the Government, if
any Body will convince me there 15 fuch Danger,
(I promife him, 11 it be worth his while {o to do)
I will behis Profelyte, and vote for this Bilj .
But, to tell me the Government is in Danger, and

that the Fate of Eugland and Europe depends up.
on this Bill, i1s certainly rather offered to amufe,

than to convince.,

It hath been afked, Can the Circumitances
that Sir Yobu Fenwick is in admit of any Danger
to the Government, which hath Power over his
Liberty every Day, and may reftrain him of hjs
Laberty during his Lifc? A Man, by the Ac.
count [ have had of him, of httle Interclt, not
worth Ninepence, ([ have no Acquaintance witl
him, and fo I may eafily miftake his Circame
ftances.) Bug, Sir, whatever his Circumflances
arc, he isin fafe Cuftody, and no doubt there he
will be kept; and w fay the Government is in
Danger by fuch @ Man, fure, that cannot be
thought by any Man living : And God forbid this
fhould be the Cafe of the Government, thar it
cannot fupport 1t {elf without taking away this
unfortunate Gentleman’s Life, contrary to the
Rules of Law!

For the Argument of private Opinion, *is a)-
moft as dangerous as the Precedent you are mak.
ing. I will not argue it from the Cafe of the
People, Enthufiafts and Madmen 5 but I will urge
it in the Cafe of Men that fatin Judgment, If
Opinion is (o juttify the Condemning of a Map,
ler us never more call the Verdifts againft Mr.
Corngf, M. Sidiey, Lord Ruffel, and others,
Murders. Afk the Jury, no doubt none of them
are fo filly, but in his Opinion, they were gujl-
ty. Butaf Opinion may condemn a Man with-
out Proof, why not acquit him as well, where
there 1s Proof? Such a3 Practice, I am fure, would
never be endured.

The propereft Method, I think, was propofed
by the Gentleman that began the Debate; and [
beg Leave to follow the fame Steps, to confider
his Guilt, how it appears to us, and whether there
be any Reafon for this extraordinary Manner of
Procecding,
~ The Recital of that Bill are tie Arguments for
it; and thofe we fend up to the Houfe of Lords
tor the Pafling of this Bill : And hilt, 1t fays,
Chat Sir Fobn Femick was indi@ed by the Tefti-
mony of Porter and Goodiman, &e. It fays, that
leveral Days were appointed for his Trial ; and
at onc of thofe Days the Trial had come on, if
it had not been for the Dilcovery that he pretend-
ed to make 5 but it does noc fay it was put off at
any other Days or Times, for that Reafon : But
It 50Cs on, and fays, He hath made feveral Re-
llections, &e. infiead of making an ingenuous

Plf‘{wﬁr?s and then it recites how that Gogdman
1s withdrawn.

I
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[ would bég leave to put Gentlemen in mind
of what was 4 great Inducement to bring this Bill
‘s It was faid, That Sir Febn Fenwick and his
Relations had done it; that they would prove
that Goodman was withdrawn by hisMeans,  Give
me leave to fay, That there was no Proof of i,
unlefs the Hearfay of Claxcy, and the Actions of
my Lady Fenwick, are to be Evidence, contrary
to the known Laws of England, tocfiect this un-
happy Gentleman in the Cafe of his Lite : I fay,
if any Gentleman had been of another Opinion,
1o doubt, he would have offered that Amend-
ment to the Committee,

As to the Difcovery that Sir fobu Fenswick hath
made, it does not appear to me, whether it be
truc or falfe: It is one Thing to give a Vote to
clear a2 Gentleman’s Reputation, and another
Thing to carry it fo far, as to give Judgment,
T hat the Perfon that made thofe Reflections fhall
die, and that before any Proof of their Falthood,

Here is an Indi@ment found, and here 1s an
Eyider.ce withdrawn 5 that 1s all I am fatisfied in:
And fuppofing the Perfon guilty, it 1s no manner
of Inducement from thefe Arguments, to proceed
in this extraordinary Manner..

Bur I would confider the Matter of the Amend-
ment made at the Committee [Of which Treafons
he che fuid Sir Fobn Fenroick 1s guilty.] I can’t fay

that s and therefore I can’t vote for the Bill,  If

he be guilty, it docs not appear {o by legal Evi-
dence 3 and thercfore I am to judge him, as he ap-
pears to me, an innocent Ma_n. The Law re-
quires two Witneffes to convict a Man of this
Crime. “Tis the greatelt Crune, and the Law
is fo merciful, that it won’t expole a Man to
fuch great Penalties, without demonlilrative
Evidence,

The firlt A& of Parliament that requires two
Witnefies is, 1 Edward VI, The next s 5 Fd-
ward V1. And upon that Alt, give me leave o
takenotice, that Actgoesalittle further than the
firft 5 for the 5 Edward V1. does not only fay there
fhall be two Witnefles, but it goeson, and fays,
——which two Witneffes (they are there called
Accufers, but mean the fame Thing) fhall be
produced in Perfon before the Party at his Ar-
raignment, and thallthere, before his Face, main.
tin and avow what they have to fay.  So the
Parhament parucularly provided, That there
fhould not only be two Witnefles, but that they
thould appear in proper Perton, in open Court,

I beg leave to obferve, That after the making
of the firlt A&, in the 2 or g Year of Edward VI,
there was an Atainder of Sir Themas Scymonr, in
Parliament, without hearing of him ; and that ve-
ry felf-lame Parliament, wichin two Years after-
wards, feems fo to have refented that Marter,
that they made that Frovifion, I have mentioned,
it the 5 Edward VI, and to fecure, that that il]
Precedent fhould do no harm, they put in that
Clawle,  If this Aét pafes, I with we do not re-
pent it in lefs Time than that Parliament did the
Attunder of Sir Themas Seymonr. Lt us be oul-
dt:*ll by the Reafon, the Juflice, and the Diferetion
of that At, though we are not Hound in our
Lt:;_._giﬂu_tivt Capacty, by the Power of it. I can’e
bt obferve, that from the making of that A, no
Perfon has been attainted in anyother manner, tjl}
the Dukeof Aoinaenth: So great a Veneration hag
that Law always had in alt Reigns, thongh a multi-
tude of Confpiracies have happened in them all,

I do 2;0[ think it fo material, that there fhould be
oL, V,

two Witnefles, as that thefe Witnefles fhotild be
heard Face to Face, and crofs-examined, It hath
been told you, That ’tis natural Juftice and Reafon
that there fhould be two Witnefles, A Gentleman
afked you, where that natural Juftice was before
the Statute of Zd, VI? Sir, the Statute of2 5 Ed. 111
fays, That every Perfon that is attainted, fhall be
Provablement attaint 5 and fomewhat may be from
thence inferr’d more than that the Crime fhould be
prov’'d, for fo muft every Crime, But as to the
Proof required by that Aét, and the Adts of Zd.
V1. all thofe Acts, by very learned Opinions, have
been thought declarative of the Common Law :
But that’s fcarce worth the Enquiry, fince ’tis
certain how the Law {tands at this Day.

An honourable Gentleman took notice, That
fuch IEvidence as we have had, and fuch Proceed-
ings as thefe, would not Le reafonable inCafe of
Impeachment; but diftinguifhed between that
Proceeding and this. But certainly, the Reafon
15 the fame, *Tistrue, the fame Perfons that ac-
cufe in one Cafe, give their Judgment in the
other; but in each Cale, fuch Privileges as are
juft and reafonable, ought to be allowed to the
Party accufed.

I hall add no more, but that we are making a
Precedent, which can’t be made withoutbreaking
through all the Fences of the Law ; and when "tis
made, we know not who may fuffer by it.

Sir Rich, Temple. As tothe Evidence you have
before you, I appeal to any Man, Whether at the
Common Law, if there was butone Witnefsagainit
a Man, whether hewas not atLiberty of demand-
ing Tr1al by Battle? Thofe Aéts that have been
made fince, arc made certainly to provide, That
m no Cale whatfoever, a Man fhould be fo muchas
accufed without two Witnefles of the Trealon.

As towhat hath been faid of the particular Evi-
dence before youy what hath been obferved here,
1s a good Objection in the Courts below., I do
not fay it does difable a Man from being an Evi-
dence, becaufe he is not pardoned ; but he is not
{o good an Evidence as it he was pardoned: But
thar I ftand upon is this: Shall you come here;
and make a Precedent in this Place to condemn a
Man to the higheft Penalties, upon lefs Evidence
than youwill allow any Body elfe to do 1t? That is
what was never done in Parliament before, Will
you make a Precedent in Parliament, that atany
Time they may bringin a Bill here, and judgea
Man to Death for T'reafon upon no Evidence?

As to this Bul 1t felf, confider what a Prece-
dent you will make : There is nothing that any
Bill was condemned for tn Parliament, that is not
inthisBill. All Mankind muft perceive, that you
have but one Evidence, and fuch a one as I have
told you: And whatever any Man’s private Per-
fualion is, ’tis the Proof muft governyou, Then
this 1s 2 Law ex poft IuF0, and that hath always
been condemned 3 you make thar Evidence, that
was not {o before.  Siry this is, befides making a
Law in a particular Cale, againit the Common
Lawof England, and the Rightthatevery Subject
has : Iris making a Law to hang a Man witheus
a Trial; “ois makinga Law here, that was intro.
duced here upon a Pretence to mzke him an Evi-
dence. Every one faid, Thae they did not feck
his Dlood 5 and 1f chatbe the fecret Inducement in
this Cale, “us a dangerous Precedent. The Earl
of Exeter, when he brought the Rack 1ntwo the
Tower, every Body knows the Fate that came
upon him alterwards,

S Let
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Let any body fhew me there was any Reafon
for reverfing any Actof Parliamenty they are all
againft this Bill, _ o

Then to the Neceffity of it 3 T can’timagine any
Thing that hath been faid to you upon that, 15 a
grouad for this Bill.  Pray confider firlt how this
Matter came before you; 1twas foran honourable
Perfon’s Vindication, and it was not tranjmutted to
you by the King, but by the honourable Secretary :
He told you, That if you hada mind to fee thele
Papers, and required it, he had Leave rolet you
have them 3 butif it hadbeena Thing of thiscon-
fequence, that the Government had been in the
utmoll Danger, would it have been tranimicted
only at the Requeftofa private Gentleman, andlelt
untoyou, whether you would procceduponitorno?

But’tis obferved, That the Plot may goon fhll:
Pray if this Gentleman be cue off, does that cure
117 You are {ecure of him now, that he can’t act
inits fo that T have not heard the lealt Ground to
coavince me, that the Governmeat would be in
lefs Danger if this Gentleman was cut off,

Sir, we are told here of going according to our
Confciences; give me leave to fay to you what
was inftanced 1 the other Day 3 Thatin the worft
of Times, when they did not ftick at murdering of
the King, yet they ftuckat thisy they-wouldnoral-
low any Man to fuffer uponone Witnels 5 andthey
did notadmitof Depofitions againft my Lord AZe--
daunt, and my Lord Mordaynt faved his Lifeby it,

You have depofed King Fames for breaking in
upon the Law 3 and did any body believe that Mr,
{{ampden was not guilty of the Treafon he was
charged with 2 1dc owned it before this Houfe ,
and yet he was trica only for Mifdemeanor, there
being but one Witnefs again{t him 3 and they that
{trained all other Laws, ftuck at this, and would
not violate this Lawy fo that I think there s no
Neceflity for making fucha Precedent, and I think
it would be the worlt of Precedents,

Mr Bofeateen. I have obfervedupon this Debate,
that fome Perfons deny that *us juftifiable ac any
Time, to proceed upon Bills of Attainder, and
yet they don’t difpute the Power of Parliaiments s
but at the fame Tune fay, they ought to o ac-
cording to the Rules of [ iminler- Hall,

Another fays, itis the fame Thing whether we
proceed by Way of Impeachment, or Bill of At
tainder + T think him awch out of the Way, for
in that Cafe, the Lords Unly dre Jlldga‘s, and you
are the Prolecutors; and you don’t ufe yout Le-
iflative Power i that.

A worthy Friend of mine faid, He had often
been miftaken 1 his own Confcience, when he
thought himfelf very much in the Right,  That
might be fo; and if there was any room rationally
to fuppole, that Sir Febu Leneick was not aulty,
[ fhould be of Opinton to be of the moye favour-
able Stdes buc I ke it, there s no room for
any Man to believe bur he is guiley,

Now [would examune what Grounds we have
to believe him guilty,  Upon Thrials, when they
charge a Jury with a Prifoner, one Part of their
Charge is to enquire, whether he Hed for it or
no. *1is notorious, that Sir 7obu Fenweick 8ed for
this, which s no fmall Argument of his Guilt,
Another s, thae he was hear at the Bar, and did
not deny the Iaél; it hebad confefled it, no doube
but you would have concluded him guiley 3 and
when he does not deny it, this is nexe door to it

It hath been told you, many Bills of Atainder

have been reverfed as unjufts ichath been asnoto-

rious, that the Verdiéts of twelve Men, and whep
Men have been tried by tneir Peers, have been re.
verfed too, 1 will inftance in two or three, T
firft I begin with, was that of the Duke of Somer-

Jet5 but no body could fay but he was guilty of

the Fact, for he confeffed it 5 but there was a pow.-
erful Enemy, the Dukeof Northumberiaid, T,
nexe is, the Duke of Norfolk, who was attaingeq
in Queen Elizabeth’s Time 5 and they were not by
Jarhament, and yet both were reverfed,  And]
think, as this Macter ftands now, fome Gentle.
men are of Opinion, by the Evidence they have
heard, that he is guilty; but I think no body
hath faid, that icappears to him, by the Evidence
he hath heard, that heis innocent. Now ¥ de.
fire to know, whether every Man muft not ufe his
Confcience to judge, whether there be fufficient
Evidence? 1 acknowledge there is not fufficient
Evidence to convict him in?#fiminfler-tall ; but
there is more to fatisty my Conlcience, and the
World abroad, than if Gosdman washere 3 befides
his not denying it, you have the Evidence of the
Perfons that died, who owned the fame Thing :
And I mention that the rather, becaufe they con.
fefled it to Perfons fent from this Houfe 5 and did
not only confefls themfelves to be gutlty, but ac.
knowledged, that there was fuch a Confpiracy :
and Swlilliam Parkyus acknowledg’d in particular,
that he was to raife 4 Troop of Horfe, and thag
the French were to be invited over: Is this no.
thing for the Legiflative Power, thatis to fecure
the Peace and Welfare of the Government?

Gentlemen fay, thereis a areat deal of Daneey
in this Matter: Some, if you acquit him ; Gthé-rs,
if you condemn him,  If you are f tisfy’d he is
gulty, by this Bill you fet upa Land-mark, thar
others may take Care they do not come iato this
Predicament: On the other hand, if you rejeét
this Bill, you will give Advantage to your Line-
nues; when they thall fee & Man thatis fo notori-
oully concerned in calling ina Freuch Army, the
worlt of your Enemics, to be Scot-free. Tt he ba
guilty, what Duanger is there of the Precedent ?
‘Nl_}cn a Perfon in che like Nature, that hath fied
forit, thatdoesnot deny it 5 when living Perfons
contels it, and dying Perfons confirm it, then there
will be Danger in fuch a Perfon.

Upon the whole Matter, Ithink thereisno Man
th:{t ever [ heard, that does not believe him to be
guilty 5 and s flrange you thould want Evidence,
and yet every one think him guilty 3 and I think
no Man mult be acquitted or condemned, but 1c-
CDIﬂIHg o a Man’s Confcience.

. ;_‘ln I}lono'um‘b]u Perfon faid, Perser was no good
Witnels: If Geodman was here, he would nor be
fo much; and yet we mult acquit him becaufe

Goadman is not here: And therefore, upon the

whole, 1 thigk youwill give vour Enemies a great
Advantage,

age, 1f you acquit himsy and if you con-

demn him, you will do your feives Right,
Mr. Cowper. Sir, being concerned in ’rofecuti-
ons pf this Nature withont Doors, 1 have hitherto
declined concerning my felf in any Debate of this

"-"I -
l'l"‘l;l‘ & . ™ . ‘
tvidence, lhough unconcern’d in the Conduct uf

the Evidence againtt Siy Jobi Feick 5 but being

O gwve my Opinion and Vore as 2 Judge, I fhall
crave Leave 1o oive m Senfe of this M :
4 y oenle of this Matter,

IWUlﬂd‘b!'?g Leave, i the ficft Place, to make
ufe BFHDIﬁilltﬂtiOH, which, I think, will ferve to
anfwer leveral of the Argumenis that have been
made ufe of; Lthink there are two Thines to be
confider'ds Fielt, his Crime and the ﬁon of

2 that
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that Crime, and then the other Matters done by

him fubfequent, &,

The Crime and Proof of it that hath been given
againft him at your Bar, is the Ground by which,
I think, before God and Man I ought to give
my Afirmative to this Bill,by which you judge him
to die. What he hath done fubfequent, convinces
me in my Judgment, that we are here in a pro-

.per Methodand Courfe of Proceeding againit him;
therefore let noMan fay, Thatyou have condemn-
ed him becaufe he hath protragted his Trial : No,

you have condemned him for having been gullty

- of High-Treafon, manifeftly prﬂxved againft him:
- Then let them not fay on the other hand, Will

you condemn any Man that is at any Time guilty

_ of High-Treafon ? No ; but when aMan is guilty
> of the worft of Treafons, and this would have
' been manifeftly proved againft him in the ordinary
. Courfe of Proceedings, but that he undertaking
. to artone for his Crime, and ferve his Country,
. hath protracted his Trial till one of the Eviden-
© ces is gone 3 and then, though he pretended to
. have a Referve, which he would make known to
- the King’s Perfon, yet when he thinks he is out

. tice of his Country at defance,

of the ordinary Reach of Juftice, he fets the Juf-
Thefe are

* Grounds, not why he is to die, but to juftify
~our Proceeding 1n this Manner.

Sir, I would beg leave, in a few Words, to take

. notice of a few Things faid in this Matter : Gen-

: tlemen are afraid, that this will be made vfe of Evidence is given, yer the Jury are not bound o
* by Pofterity to the Difadvantage of honeft Men :
' And you have been told, That Precedents have
begun with the Punifhment of the Guiity, and by no other Rule, than what is ridiculed here,
then have been carried on to the Punifhment of even the Rule of their own Con{cience.

P R e e e A A T AR e T T T

thofe that have not been fo. ’Tis true, there
hath been a very bad ufe made of very juft Aéts
in relation to the Publick : But what do Gentle-
men Infer from that ? Muft we have no fuch
Thing as Juftice ? Muft not the Guilty be pu-

nifhed, becaufe the fame Methods may be made
ufe of for the punithing of honeft Men ?

I am not afraid of what ufe Pofterity will make
of it5 if there come Times of Violence when
there are no Parliaments, they will not want this
Precedenty there are others that have been cited,
that will much more juftify thofe Proceedings s
nay, this may protett the [nnocenr. If a Bill
come to be proceeded in againft another, he may
lay, SirFobn Fenwick was heard perfonally, and
by his Counfel ; that the Evidence was produced
before him, and confronted with him. An inno-
cent Man may fay, There-was that extraordinary
in his Crime, which is not in mine; he would
have introduced a foreign Army, and afcrwards
have aggravated his Crime, by endeavouring to
abufe the King, and creating a Jealoufy between
the King and his Minifters, |

Sir, in the next place it is faid, That here is
not legal Evidence ; which I think is a Miltake:
And, fay fome, Though here is an Evidence, that
really convinces them in their Confciences (Iam
not alhamed to make ufe of that Word) yet they
are not for paffing this Bill, becaufe there is nor a
legal Evidence,  With fubmiffion,  that is a Mi-
ffake before 1 Ed. V1. one Witnefs was 2 aood
EVIdf:I_‘iC_t": in High-T'reafon 5 but there was Variety
of Opinions touching Treafon before thar Time 5
but neither the 1ft nor sth £4. V1. in the penning
or wording of them, nor in the Reafon of them.

- * - ?
were intended to extend to the High Court of Par-
llament ; fo that,. for ought thar hath been faid,

though one Witnefs corroborated by Circum: -
ftances, as this Cafe is, and the Confeffion of the

Party, would not be legal Evidence below 5 yer,

with fubmiffion, it is a legal Evidence in Parlia-
ment, even according to the ftri¢t Rules of Law ;

becaufe no Law hath made two Witnefles requifite
in this Cafe ; fo that ’tisa convincing Evidence: I
think it may be juftified to be a legal Evidence ;

and as 1t convinces me, that I can’t refift the Belief
of 1it, I muft be for this Bill, notwithftanding
what fome Gentlemen have faid, by way of en-
deavouring to explode Confcience as a Rule not
to walk by in this Cafe. One Inftance given againtt
it was, becaufe a Hangman has not a difcretionary
Power to. execute a Man according to his Confci-
ence, and put him to what fort of Death he
pleafes ; asif we had nota better, and more legal,
and difcretionary Power in the High Court of
Parliament than the Hangman has,

But we are told of feveral Inftances, where mad,
and hair-brain’d Men have made ufe of their Con-
{cience to palliate their Extravagancies. No doubt
it hath; and let me tell you, Religion hath beern
made ufe of as a pretence to the worft of Villanies

“in all Ages ; and yet I hope they will not argue,

that there ought to be no Religion neither, for a
Guide to Mens Actions.

When Men come to be Judges, I would know
what Rule they can have better than a fedate,
well-informed Confcience ? Below, when a legal

go by that legal Evidence ; they are, when they
have heard 1t, judges of the Faét, and are to go

It was faid early in the Debate by a Member of
great Reputation, that this (except Monmouth’s
Cale) is the firlt Precedent of a Bill of Attainder
that began 1n this Houfe. It feems the anciént
Way was, for the Lords to give the Witneffes
their Qaths, and when they thought fit, they fent
down a Bill, and the Commons were to proceed
upon 1t : But I think, with fubmiffion, thisisa
much better Way ; and I had much rather give
my Confent upon hearing convincing Evidence,
and that the Party has nothing to fay for himfelf,
than upon any Bill tranfmitted from che Lords,
and no other Evidence, than that they thought
fit to pafs it.

Some Gentlemen have fet a great Weight, or.
rather miftaken the Argument : Say they, Sir Fobi
Fenwicz1s not a Man {o confiderable as to endanger
the Government, Admit that thofe that have
{poke for the Bill, have not made that ufe of the
Argument ; but this is that I lay my Finger upon
in particular ; ’tis plain he was to be General, and
knew a great many of the Officers. I am fatisfied
he hath not made that Actonement to his injured
Country, that he ought to have done. Tam facif-
bed, that unlefs this Bill proceed fteadily againft
him, you will have none of that Difcovery —

(Here be <was interruptzd by the Noife of fome
Gentlenmen, fhewing Diflatisfailion at that FVay
of arguing.] | |

Mr. Cowper proceeds. Don’t et Gentlemen per-
vert this Argument; and fay,” Will you hang a
Man if he don’t confefs? Noj but when'I have
heart! Proof, that he is guilty of the worlt of
Treafons,. and hath aggravared his Crime in that
manner.which he hath-done,” he deferves to.die 3

unlefs
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unlefs he will meric his Life by a Difcovery of

what he knows. I think 1t of the higheft Im-
portance to you, that can be, that you fhould
come to the further Knowledge of the other
Branch of the Confpiracy ; the Meeting of the
Freneh King’s Forces in Eiglaind. T think you
are in a proper Method, and perhaps may have
a better Iffue of this Bill than his Death ¢ Buz of
not, he will but pay the Dcbt, which he owes
to the Juftice of his Country.

Mr. Paget,  Sir, 1 can’t believe but [ thall be
heard, as to the lietle T have to fay, wath lore
uncaflinels, after fo long a Debate,  But, Sir, fince
I did take the Liberty to give my Opinion, why I
was again{t this Bill before 5 I chink it as reafon-
able to give you my Realons, why I don’t fland
convinced by the Arguments 1 have yer heard.
And that I may the better give you my Reafons,
I thall, as well as I can remember, repeat fome of
the Arguments that have been urged for the Pafl-
{ing of tr,

If I miftake not, fome of the Arguments have
run upon the Power and Prerogative of Darli-
ments ; fome upon what was proper Evidence In
this High Court of Parliament, other than what
would be in other Places; others upon the Ex-
traordinarinefs of the Occafion,

As to the firlt of thefe Arguments; fince Gen-
tlemen much more experienced in Rules of Parlia-
ment, do not think fit to deliver their private
Opinion, what Rules Parliaments may tn Reafon
be fuppofed to have, I fhall not fay any Thing to
that,

As to the Arguments, of what Evidence fhall be
fufficient to adjudge a Man to Death in this Houfe;
I confefs, I fhall atall Times be very careful, how
I give my Opinion in Matters of Life and Death ;
becaule T think the greateft Caution is to be ufed
in that Cale : And for this Reafon, I can’t confent
to give my Opinton in one Cafe, thae T thall chink
fit to retradl w any Cafe aficrwards,

If [ underltand the Meaning of the Houle, ’tis
not 1n favour to Sir Yubs Fenwick himfelf, that
Gentlemen oppofe this Bill, but for fear of ulher-
ing i a Precedent, that may be made ufe of
againft a better Man,

[ confels, here 15 a worthy Member that fpake
laft, faid fomething in his Argument that hath
fome Weight with me. I did apprehend by the
aencral Debate of the Houle, "Thar the Parlianiene
had no Rules at all, bur what they would fix to
themfelves 3 but T have a great Regard tor his
Opinion : Butif he fays true, the Evidence before
you 1s not legal Lvidence in W eftminfler-11ail;
but "us legal lividence according to the Rules of
Proceeding in the High Court of Parliament: But
[ think, wuly, if they may be prefumed to have
any Rules to go by, nothing is {o plain to me, as
that a Rule of their own of o late Date, as the
Act for regulating Trials in Cafes of Treafon,
fhould be a Rule to them @ And ’us faid in that
Act, That after fuch a Day no Perfon fhall b
brought to T'rial 1n any Cale of Treafon, &e. bur
he fhall be condemned upon the Evidence of two
Wirnelles s and I muft needs fay, thar Aée that
was pafled Jalt Seflions, is fo much for the Liberty
of the People of Lugland, that T think it will be
very hard to repeal that fubftantial Parc of the
Law fo foon after 1t was made,

As to the Ixtraordinarinefs of the Cafe, Iam
fenfible whae Strefs hath been laid on chat Argu-
ment, as if the Swrength of this Government did

in fome meafure depend upon your Difpofal of
this Matter one Way or the other: And fince thy,
15 the Cafe, I fhall fpeak tenderly of it 5 for I do
much abhor A&s of Treafon againft the Govery,
ment, as any Man that hath fpoke for this Bj).
I think, as the Crimc ts to be diftinguithed frop
all others, asbeing a more than ordinary Crime,
fo I think the Perfon that is concerned, muft b
extraordinary : And I chink,with fubmiffion, ther
1s fome difference between Principals and Seconds
n an Ak of Treafen. When you can’t come at g
Man being at the Head of a Rebellion, it may e
reafonable to proceed by Bill ot Atwainder; bu]
think “tis not to be ufed upon all Occafions, o
when you may come at a Perlon another Wy,
which, T think, 1s the Cafe of this Genteman, |
am of Opimion, that there does not depend more
upon Sir Feba Feiwoick now, than when he was (irft
taken,  Why he was not tried, I fhall not ex
amine the Reafon ; T fuppofe it was becault he zave
fome Aflurance of his Confeflion : Truly, I have
heard no other Reafon for proceeding againft
him now, but thole Papers which have been ad-
Judged feandalous, and are fo to all Intents and
Purpofes, I do think truly : But the Liberty of
the People of Zugland 1s very much concerned in
the Revocation of that Act, which was promoted
for the Liberty of the People 3 and none of the
Arguments that have been ufed can convince e,
That I ought to give Judgmment upon lefs Evidence
than 1s provided by that Aét,

M. Sloane, Sir, I hardly thought I fhould have
nceded to have troubled you with my Thoughis
in this Matter, but that this honourable Gentle-
man that {pake laft, has gone fo far in his Reafon,
as to {peak to Matter of Law: He feemsto exte-
nuate the Faule of Sir Fobn Fenwick y and gives it
as a Reafon why he fhould not be attainted by this
Bill, for that he was none of the Principals, but
only an Acceflary : There 1s no Gentlenan of the
Gown but will tell you, that there is no Accefia-
ries in Cafes of Treafon, buc they are all Princi-
pals, and equally guilty 3 and theveis no Evidence
in this Cae to make him Acceffary, but he is either
Principal or nothing,

When I have made this Obfervaiion, give me
leave to tell you my own Thoushis 1 As every
Man 15 to be faved by his own Iaith, fo may ny
Salvation depend upon my Opinion, according
to my Confctence m this Mater, which is for
pafling this Bill,

The laft Time, 1 gave you my Reafons why T
was for this Bill 5 and yer I have not heard them
anfwered, though a Gentleman faid T anfwered my
felf: But I will ftate the Cafe, and defire him to
reply o me. I did fay then, Sir, and do fo
acan, That [ do not think thofe fcandalous Papers
any Reafon to provole you to pafs this Bill ; and
[do think, if he fhould be threaten’d, it would
be a Blemifh upon his Confeflion. Another T hing
L put out of the Cafe, That he is a Man fo
dangerous to the Government, that if he eleape,
we are all undone, T do take him, that in bis
Perfon, Intereft and Friends, he is not fo; and
would not have that be a Motive for the palfing
of thisBill : But takeit upon the Evidence that 13
betore us, and in the Nature of our Proceedings ;
then Twill fay, we have great Reafon to procect!
upon this Bill, for the Prefervation of the Govern-
ment, and for this Reafon 3 Whereas it is infifled
Oh onc ﬁ:de, that here are the Laws and Liber-
ties of Ergland u {take, and no Body knows

whole
2
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Ed. VI, Now, what was the Reafon of that Statute

Jhofe Cafe it may be next.  Sir, if we don’t g0
- ::;l::;)n good Grou!?ds and Reafons, that W‘}Sﬂnl ‘15
fear any Body'’s following, God forbid we {houlc
nake this a Precedent! But pray turn the Tablcs
on the other fide; and fee what the Cafe will be;
(Lt here is 2 Gentleman that every Body of the
Lloufe does believe guilty 3 that he hath been in
a Confpiracy to bring in the French, and depofe
the King; and the Man came before us, and we
had no Power to reach him; What will be the
precedent on the other Side ? It will be eafy to
ke off one of the Witneffes by Men of great
Eftates, and then therc is no coming at thclp,
even by the Parhament themfelves : T'his Parlia-
ment was of Opinion, Thac they could not come
at Sir Job I*’}s';;wffii, though they were ot Opini-
1at he was guilty,
OHBIL[ NOW, Si:? toythat which is the Queftion:
© *Ts allowed by every Body, you may do what
- you pleafe 3 but without (training your Legifla-
rive Power, I fhall offer my Thoughts and Rea-
fons for it, upon thefe three Points ; That the FFaét
is Treafon s That he is plainly guilty; and' That
we have a plain Jurifdiction m this Cafe, 1n the
ordinary Metheds and Proceedings of Parliament,

Sir, the Fact is Treafon, the Meeting at feve-
ral Times, and con{piring, and confulting to
bring in a French Power to depofe the King,
You have been told hy feveral Perfons, and the
Counfe! at the Bar, That fuch Mectings without
fome other Overt-A, is not Treafon 3 but I
affirm the contrary, for that is an Overt- Act of
compaffing the Death of the King: And Sir
Bartholemewr Shower, who did infift upon 1t at the
Bar, did otherwife act his Part upon it at the
Trial of Mr. Cook 5 for he offered 1t at firlt, but
afterwards he deferted,it as a Thing he could not
ftand upon ; for ’tis the Opinion of all the Judges,
upon a late Refolution.

Then, Sir, the Faét being Treafon, is no Act
ex poft fafle, We are not making that Treafon
which was not fo, but we are only judging of
the Fa& that was Treafon before; though if it
was a Doubt whether it was Treafon or no, the
Parliament hath a Power, by 25 £dw. IIL to
judge that Treafon, that the Courts below have
no Power of.

The next Thing 15, Whether there be {ufhcl-
ent vidence of his Treafon before us? I will
put it out of th: Cale, as no conclufive Evidence
at all, what Geodman hath faid upon his Qath (fur-
ther than that there was fuch a Witnefs that did
and could {wear fuch a Thing, and that he was
examined before the Jury); and this I will take
upon me to fay (and I will give my Reafon for
my Opinion) That the Parliament 15 not obliged
to 'T'wo Witneffes by any Law now in being,.

It hath been told you, That from the Time of
E&d. 111. one Witnefs was fofficient till the Statute
of Zd. VI. Now I will prove toyou, from the
Statuteof Phil. and Mary, That by the Common
Law, and all the Time between the Reign of
£d. 111, and £d, V1, one Witnefs was fufficient for
this Treafon. For that Statute of Phil. and Mary
does fay, that any Perfon that fhall bring from be-
yond Sea, any falfe and counterfeit Coin, or be
accufed or impeached of any Offence concerning
the Impairing, Counterfeiting, or Forging of
any Coin cutrent within this Realm, fhall, and
may be indicted, arraigned, convi@ed, or attaint-
ed by fuch like Evidence, and in fuch-like Man-
ner as was accufltomed before the Arft Year of K,

before the Statute of Ed, VI? Thofe Counterfcits
were to be tried by one Witnels 3 and therefore at
this Day all the Counterfeiters, and Uteerers of
falfe Coin, have been Attainted by one Witnefs.

*T'is faid again, That there is the Law of Na-
tions,and the Law of God, to the contrary. Gentic-
men have faid feveral times already, That m
Murder and Felony, one Witnefs 15 {ufficient 3
which, faving fome little Parts of the Judgment
as to the Forfeiture and Attainting of the Blood,
15 the {fame Penalues. Weare not in the Land
where that Law was in Force y for by that Law,
a1s to common IFelons, there wasa Reititution on-
ly: But I would put a Gentleman that {its by the
Bar this Cafes By the fame Law of Deuteronomy
and Numbers, that he hath quoted, Adultéry 1S
Death : Will you be contented chat that fhould
be fo here? They are either all of them in Force,
or none of them in Force,

I do fay, That by the Statute of 4. III. and
ever after, till the Stature of £d. V1. one Witnels
was fufficient to conviét any Man of Trealon.
And I do fay, That the Statutes of Zd. VI, do
not preclude the Parliament from any Method
of Proceedings.

The Statute fays, That no Man fhall be indit-
cd, &%. nor fhall they proceed upon fuch Indi&-
ment. I'rom which Words in the Statute, [ do
plainly make it appear to any Gentleman that will
read it, ’tis confined only to the Courts of 77gf-
minfler-Hall : For certatnly, you can’t call a Bill
of Atwainder, to be a Proceeding upon an Indi&-
ment, What I fay, is only to difcharge my own
Confcience, and to falve the tender Confciences
of them that hear me 3 and therefore, I defire
them never to fay, That there ought to be two
Witnefles, before they anfwer what 1 have faid
upon that Statute,

Then, Sir, you have need but of one Witnels,
and you have had Captain Porter before you ;5 who,
[ think, notwithftanding all that hach been faid,
is a credible Witnefs, A Gentleman made fome
Objeflions to his Credit, and told you, he was
not to be believed, becaule he was in the fame
Confpiracy, and had been in fuch a villainous
Adtion : But, Sir, the fame Gentleman hath often
confined you tothe Rules of Wellminfler-Hall, and
he hath told you, *Tis a wrong Place here, and
that a Man has not fo good a Trial here, as in
Wefiminfler-Hall. Why ? the Thing that was
{fpoke of, of his being concerned in the Affaffi-
nation, and .of his being a Fellow- Confpirator
with them, which is now urged as an Objeétion
before you, is no Objection in I¥effminfter. Hall,

I would only take notice of another Objetion
this Gentleman made to the Witnefs, which he
{aid he had from the Bar; which wnrs, That
Captain Porter was not pardoned, and he was
now drudging for his Pardon: But that is fo far
from what ought to be quoted, that he that faid
it, ought to be reprimanded for it.

He made another Objection againit his being a
oood Witnefs, and compared it to the Cafe of an
Hundredor ; but he did not remember, that the
Man that was robbed is a good Witnefs ; and the
Reafon is, becaufe of the Neceflity of the Thing,
and that no others can be ; and the Defendant
in an Hundred can’t be a Witnefs, becaufe there

may be others; and chat is the Reafon of this
Cale.

And
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And for the Precedents in Richard IUId’s and  minft, fuper vicelimun: .’ff:??{l O&tobris, f{f”f"’ Rep:;
Henry IVth’s Time, noGentleman can 1n(ft upon w}rg ofavo, pei prevegalione jtes:!. Lo, dz:’ all;
them, confidering the Differences of the Crown, proditione per ipfum I't‘?:flffj‘ﬂﬁ.'f.‘/ ro:{::wq_!f. allingty;
and the one Attainted the other ; and they werenov  fuit, & executio fuper tnde adbuc refiat faciend, ¢

reverfed upon the Potnt of Jurifdiction, but be-
caufe of the different Rights of the Kings; and no
body had pretended to anfwer the Cafe of the Re-
gicides ; they were not left to the Law, I mean
{uch as were actually tried before the Parliament 3
but the Parliament paffed different Judgments on
them ; and fome of them werein Cuftody. What
was told you of Cromuwell's Cafe and others, they
ao upon the fame Reafon, that they were not
heard, though they were in Cuftody.

Col, #harton. A Gentleman lately told youn, We

quia pro certis caufis & confideraticiibits ios freci.
liter moventibus, tetam executionem zIElus attiystyy,
predid, fuper dict. Johannem Fenwick, rreter gy,
putationem Capilis fut, omitli oiwiivies 5 ideo prey,.
pimus vobis €5 per prefeites firmiter inju: teida g,
damus, quod in & fuper vicefimum tertium diey ..

Santis menfts Januar, inter boras sonam &5 unde,;.

mam ante meridiem ejufdem dies dictum Johannep,
Yenwick i1 Goala noffra de Newgate fub Cufteds,
vefira nunc exgicnt. @ Goala prediff. ufgue ad T ower.
Hilly ducatis, & Caput ipfins Johannis Fenwic

had lately paffled an A& for Trials in Cales of ad tunc & ibidem amputari & a Corpore fuo cmpniyy
Treafon, and how we are in this Proceeding, a-  Jfeparari faciatis. Tefbe me ipfo apud I eflmongft, ().
bout doing lomething that is contrary toit: That  cmo eciazo die Janvar. aano Regiii wofiri a%aze,

is a Thing that would ftick with me, if I could
not anfwer it; but I appeal to every Gentleman
in this Houfe, whether that At hath any {ort of
relation to T'rials in Parliament; for that is on-
ly to direct the Courts in WWeflminfter-Hall.

I have only this to fay; I think the Evidence
very full before you. I think you have had one
very good Witnefs, and the Counfel for the Pri-
foner had Liberty to confront him: If he had
not been guilty, the Prifoncr at the Bar would
have deny’d 1t: 1 am convinced of the Truth of
it, and my Confcience 15 to make a Judgment
upon it, and that is all we can go by here.

M. Fefferys. A worthy Gentleman of the Long
Robe hath taken Pains to find out Precedents to
juftify our Proceedings ; and another fays, there is
no Act to circumfcribe our Proceedings, Bur fince
Gentlemen differ fo much, it gives mea great deal
of Caution. This I know, there 1s a Law of the
Land, by which Perfons ought to be governed :
I take this to be an extraordinary Method of Pro-
ceeding, and I hope the Lords will take more
Care of the Matter than the Commons,

Mr. Edward Harley. Sir, I can’t fatisfy my felf

to be for this Bill; and inin a few Words, I thall
give my Reafon forit. It hath been faid, That
the Parliament is unlimited. I do agree, that we
are not tied to the Rules of Weflminfler-Hall, 1
fhall only mention the Reafon why two Witneffes
arc required in Cafes of High-Treafon, If any
will look into the Hiftory of England, they will
find ic hath been often the Defign of the Crown
to trump up Plots upon the Subjeét 5 and there-
fore thefe Aés took particular Care there fhould
be two Witnefles to prove the Fa&t : This is the
Reafon of theLaw, and, I think, upon it the Li-
berty of the Subject is founded 5 and therefore I
can’t be for this Bill.

Then the Queftion for paffing this Bill was put, and
the Houfe divided,

Ayes, 189. Noes, 150,

The Writ for Excenting Sir Yobu Fenorck,
being under the whole Broad-Seal, and
mclofed in it

Uliclmus tertins Dei Gratia, Angliz, Scotiz,
Francie & Hiberniz, Rex, Fidei Def. &c.
Fic, Com. London, & Vic. Com. Midx. Salutem :
Cum Johannes Fenwick, Bar, per quendam afium

ad feffoncm prafentis noftri Parliament; apud Welk-

Cuauvrre,
T lie Label,
Vie. Com. Lond. & NMidx. de executicne
factend. John Fenwicle, Bar. antho-
vitate Parl, Atrind, Crurr.

Al the Punifbment being remitted bur Bebeading, |
was brought to a Scaffold erefied on Uower-Hill,
r'Ijt ; IJII, 1! I ¢ P,ﬂ-n{ f"?‘ '&:f;n.' -
concre be delivered tnis Paper 1o the Sheviffs.,

() Peaking nor Writing was never my Thalent:

I thall therefore give a very fhort, but faith-
ful Account, firft, of my Religion, and nex:,
what [ fuffer molt innocently for, to avoid the
Calumnies I may reafonably expe@ my Enemics
will caft upon me when dead ; fince they have
moft fallly and malicioully afperfed me, whilit
under my Misfortunes.

As tor my Religion, I was brought up in the
Church of England, as it is eftablifh’d by Law,
and have ever profeffed it 5 though I confefs |
have been an unworthy Member of it, in no:
living up to the ftrict and excellent Rules there-
of 3 for which I take Shame to my felf, and
humbly afk Forgivenefs of God. 1 come now
to die in that Communion, trufting, as an hum-
ble and hearty Penitent, to be receiv’d by the
Mercy of God, through the Merits of Jefus
Chrift my Saviour,

My Religion taght me my Loyaky, which
I blefs God is untainted 5 and I have ever cn.
deavoured in the Station wherein I have been
placed, to the utmoft of my Power, to fup-
port the Crown of Enugland in the true and
Iineal Courfe of Defcent, without Interrupti-
on,

As for what I am now to die, I call God
to witnefs, T went not to that Mecting in Leadi-
ball-freet with any fuch Intention as to invire
King Fames by Force to invade this Nation:
nor was I my felf provided with either Horft
or Arms, or engaged for any Number of
Men, or gave particular Confent for any
fuch Invafion, as is moft falily fworn agatn:
me,

I do alfo declare, in the Prefence of God,

That 1 knew nothing of King Fames's coming.

. D
to Crz!'a:s? nor of any Invafion intended from
thence, till it was

| publickly known : And the
onty Notion I had, that fomething might be at-

tempted, was from the Thoulos Fleet coming to
Bref. ”
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I return my moft hearty Thanks to thofe noble
and worthy Perfons who gave me their Affifta:ice,
by oppofing this Bill of Attainder, without which,
it had been impofible I could have fallen urder the
Sentence of Death, God blefs them and their Pof-

terity ; though I am fully fatisfy’d they pleaded
their own Caufe, while they defended mine.

I pray God to blefs my true and Jawful Sove-
reign King Fames, the Queen, and Prince of
Fales, and reftore him and his Pofterity co chis
Throne again, for the Peace and Profperity of
this Nation 5 which is impoffible to profper till

the Government is fettled upon a righc Foot.

And now, O God ! Idowith all bumble Devotion
commend my Soul into thy Hands, the great Nioker
and Preferver of Men, and Lover of Soulsy bofeech-
ing thee that it may be always dear and precious in
thy Sight, through the Merits of my Saviear Fefus
Chriff, Amen,

I alfo call God to w‘itnefh* that_ I receiv’d the
Knowledge of what is contain’d in thofe Papers
that I gave to a great Man, that came to me
i the Tower, both from Letters and Meffages
that came from France 3 and he Fold me, when
I read them to him, that the Prince of Or{mge
had been acquainted with moft of thofe Things

fore. |
bLli”fnight have expected Mercy from that'Pru}cc,
becaufe I was Inftrumental in faving his Life:
For when, about /4pril, 1695, an Attempt furm-
ed againft him came to my Knowledge, I did,
partly by Diffuafions, and partly by Delays, pre-
vent that Defign 5 which, T fuppofe, was the
Reafon that the laft villainous Project was con-

cealed from me, |
If there be any Perfons whom I have in-

jurd in Word or Deed, I heartily pray their
Pardon, and beg of God to pardon thofe who
have injur’d me; particularly thofe who with

great Zeal have fought my Lite, and brought the
Guilt of my innocent Blood upon this Nation,

no Treafon being proved upon me.

‘ 5 r ) ‘!I::' ‘ﬁ’:‘"\ r\ r\ m - s
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CLXIV. The TRI AL of Edward Ear/ of Warwick and
Holland, before the Houfe of Lords, for the Murder of Richard
Coote, £fg; March 28, 1699. 11 Will. III.

Joun Fenwick.

‘Then he fubmitted to the Block, and the Exe-
cutioner fever’d his Head from his Body.

SERRMBBOUT Eleven of the Clock the
’%% Lords came from their own Houfe
P2 into the Court erected in Weftminfter-

A
mﬁ(wj Hall, for the Trials of Edward Karl
of [farwick and Helland, and Charles Lord Mo-
Huny in the Manner following,

The Lord High Steward’s Gentlemen Atten-
dants, two and two.

The Clerks of the Houfe of Lords, with two
Clerks of the Crown in the Courts of Chancery and
King’s Bunch.

The Mafters in Chancery, two and two.

‘Then the Judges.

The Peers eldeft Sons, and Peers Minors, two
and two.

Four Serjeants at Arms with their Maces, two
and two.

The Yeoman Uther of the Houfe.

Then the Peers, two and two, beginning wich
the youngeft Barons.

Then four Serjeants at Arms, with their
Maces,

Then one of the Heralds, attending in the
Room of Garter, who by Reafon of his Infirmity
could not be prefent,

And the Gentleman Uther of the Black-Rod,
cari-ying the White-Staff before the Lord High
Stewvard,

L'hen the Lord Chancellor, Lord High Stew-
ard of England alone.

When the Lords were feated on their proper
Benchies, and the Lord High Steward upon the
WGOLLPHCI{ 4

The: two Clerks of the Crown in the Courts of
Chancery and Ring’s Bench, ftanding before the

Clerk’s Table with their F aces towards the State ;
Vot, V.

The Clerk of the Crown in Chancery having his
Majefty’s Commiflion to the Lord Hich Steward
in his Hands, made three Reverences rowards the
Lord High Steward, and the Clerk of the Crown
in Chancery on his Knees prefented the Commiffion
to the Lord High Steward, who delivered it to
the Clerk of the Crown in the King’s Bench, (then
likewife kneeling before his Grace) in order to be
opened and read ; and then the two Clerks of the
Crown making three Reverences, went down to
the Table ; and the Clerk of the Crown in the
Court of Kiug’s Bench commanded the Serjeant at

Arms to make Proclamation of Silence s which

he did in this Maaner.

Seryeant at Arms. O Yes, O Yes, O Yes, My
Lord High Steward his Grace does ftraitly charge
and command all manner of Perfons here prefenc,
to keep Silence, and hear the King’s Majetly’s
Commiffion to his Grace my Lord High Sieward
of England directed, openly read, upon Pain of
Imprifonment,

Their the Lord High Steward frood up, and Jpoke 1o
the Pecrs.

Lord High Steward*, Your Lord-
fhips will be pleafed to ftand up, and ~ * Lord 8o
be uncovered, whilethe King’s Com- e,
miffion 1s reading,

All the Peers ftood up, and were uncovered,
while the Commiflion was read,

Clerk of the Ulielmus Tertius Dei Gratia Al
Crown. X Scot. Franc. & Hibera. Rex, Fi-
dei Defenfor, ¢, Pradilefo & fideli Confiliar. nofiro
T Fobanns
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“Yobanni Domino Somers, Cancellar.nofiro Angl, Sciatis
quod cttm Edrus. Comes Warwic.&5 Holland. nuper de
paroch. Sti. Maytini in Campis in Com. Mddl.*g[:e*x.
&5 Carolus Duus. Mobun, nuper de paroch. preediil,
in Com., preditl. coram dileftis & fidelib. noftris Carolo
Lee, Mil. Samuel, Buck, Willielmo Withers & Fran-
cifto Tyffon, Ariigeris, & aliis fociis fuis Fufticiar,
noftris ad inguirend. per Sacramentum, probor. Es° Je-
galium bominum de Com. noftro Middlefes. predif, ac
aliis viis modis & mediis quions melius feiverimt ant
poterint, tam infra libertat. quaim exira, per quos red
veritas melins fciri poterit & inquiri de quibnfeungue
Proditionibus Mifpriffonsbus prodition. Infurrefionib.
Rebellionsh, Controfall, tonfur. lotur. falfis fabricati-
onib. {3 aliis folfitat. Monet. hujus Regni noftri
Angl. € alior. Regunor. frve Dominior. quorumenngue
ac de quibnfetingue Muraris Felonits Homicid, Inter-
feitiontbus Burglar. Raptib. Mulicr, Congregationib,
(5 Conventicul. illicit. verbor, prolationib, Coaduna-
tionib. Mifprifionib. Gonfederationibus falfis Allegan-
ciis Tranfgreffionibus, Riotis, Routis, Retentionib, E-
feapiis Contempt. Falfitat, Negligentiis, Concelament.
Manutenent. Oppreflionibus, Cambiparciis, Deceptip-
nib. & aliis Malefaltis Offenc, & Injur. quibnfiuy-
gue 5 HECHon Acceffar, eorundein infra Com., predi?.
tam infra libertat. quam extra, per quofcunque &5 qia-
litercunque babit. fait. perpetrat, frue commif. & per
qiios <vel per quem cui vel quibus quando qualiter €5
quoiiodo & de aliis drticad, & CircumfEanc, premis.
Jeu eor. alictyus vel aliguor, qualitercungue concernen.
plenius verital, & ad eafdem proditiones €5 al. prec-
miff. audiend.&5 tevminand. fecundum legem & confue-
tud. Regni noftri Angl, nuper affignat, de Felonia &5
Murdra per ipfos Jdrum, Comitem, Warwic, §5 Hol-
land, €5 Carelum Dominum Nohun, C ommiff, & Per-
petral. per facrament. probor. &5 legal. bominun Com.
woftri Middlefex. preditt. Indiflat, exiftunt. Nos con-
. Jideranies quod Juftitia off virtus excellens &5 altiffimo
complacens, volintefque quod predil?, Edrus. Comes
Warwic, & Hollend, & Carolus Dominus Mobun,
de & pro Felonia & Murdro wnde ipff ut preeferiir
Indiflat, exiffunt. corain nod. in prefenti Parliament.
noffro fecundum leg. & confuetud. Kegni nofiri Angl,
Audientity, Examinentur, Sententientur €5 Adjudi-
centuy, celeraque omnia qie in bac parte pertinent
debo, modo excrecantur &5 excquantur 5 ac pro o quod
Officivin Sencfehalliy gl (cujus prefentia i hac
parte requiritty wl accepinns) jans vacat, Nos de Fi-
delitate Prudentia provida Circumfpettione €5 In-
aiylvia vefiris plurizim confidentes Ordinavimus £
Conflituinmus vos ex bac caufa Senefehallum, Angl, ad
Officinan ilfud cm omuibus eidem Officio in bac parte
debit, & pertinen. (bacvice) gerend. occupand. €5 ex-
crceird, it ideo wob. Mandamus quod cirea premif],
diligenter intendatis & ea ommia que iy bac parte
ad Officium Sencfchal. Angl. pertinent &5 rEqUITIR-
r ()f*r.:'t? ’L‘ffc’)fﬂffﬂf” exerceatis & fxfgfmmfnf Cim
effecin, In ctjus vei Tefiimonium bas Literas noftras
Jievi fecimus Patentesy Tefte meipfo apud Wellmonaf-
Leriun vicchinio quinto die Mariity Anng Regni noftri
Undecimo,

Per 1pflum Regem propria Manu Signat,

Serjeant at Zrins. God fave the King,

Then the Herald and cthe Gentleman-Utfher of
the Black Rod, after three Reverences, kneeling,
prefented the White Staff to his Grace, and his
Grace removed from the Wooll-pack to the Chair,
which was pliced upon an Afcent juft before the
uppermott Step of the Throne, and feated himfelf
in the Chatr,

Clerk of the Crown. Serjeant at Arms, make
Proclamation.

Serjeant at Arms. O yes, O yes, O yes, My
Lord High Steward of England, his Grace, does
ftraicly Charge and Commiand all manner of Per.
fons here prefent, to be uncovered upon pain of

Imprifonment.
Then the Judges and Mafters in Chancery fa

down in their Places upon the Wooll-packs, un-
covered.
Then the Clerk of the Crown read the Return

of the Certiorari in bec verba,

Gulielmus Tertins, Dei gratia, Angl. Scot. Frone,
& Hibern. Rex, Fides Defenf. &c. Juftic, nofiris per
Literas noftras Paten. confefl. ad inguirend, per
Sacrm, probor. & legal. bom. Com. noftri Midd. ac
aliis viis mod. &5 med. quibus welius feiverint aut po-
terint de quibufcungue prodic. mifprif. prodic. infuy-
rection. rebellion. controfali. tonfur, lotur. falfis fa-
bricat. & aliis falfitat. monet. bujus Regnt Angl, &
alior. Regnorum five Dominiorum quornmcungue ac de
quibfeungs wuraiis, felon. bomicid, interfelFion, duy-
glar. raptibus mulierum, congregacon. &' conventict!,
ilicit. verborum prolationtbus, coadunat. mifprifion.
confederat. falfis allcganc. tranfgref. riot. rout. reten-
tion, efcapiis contempt, negligenc, concelament. many-
tenen. oppreffion. deception. &8 aliis malefaltis of-
fenf. & pyer. quibnfiung; necnon acceffariis eorui-
dem tufra Com. pradifi. tam iufra libertates quam
extra per quofcung; & qualiterenngs babit. faft. pey-
petrat. frve commill. ac de aliis articulis &3 circus-
Janciis prenmif]. & eorwin quodlibet feu eornsm aliguod
vel aligna quelilcrcung; concernen, plenius veritat, &8
ad eafidein prodition. & al, premif. audiend. & ter-
minand. affign.  Necson Fuftic, noffris ad Gaol, no-

fram de Newgate de Prifonar. in ea exiften. delibe-

rand. affign. & eornm cuslibet Saltm. volen. certis de
cangis omnia & fingnla Indifiamen, & Inguifition. de
quibufeung felon, & murdris, unde Edrus, Comes
Warwic. & Holland, & Carolus Dominus Mobun, 63
al. coram vobis Indiftat. funt 3 necnon Record. con-
vittion, Rici, French, Rogeri Fames € Georgii Doch-
wray pro felon. & homicid, unde indidtat. funt, Ef
Superinde per quandam. Fur. Prie. inde inter nos &
prafat. Richardum French, Rogernm Fames € Geor-
gium Dockssra, capt. convift. exift. ut dicitur coramiso-
bis & nou alibi terminari vobis €9 cujlibet veftrum
mandainns quod omnia € fingula in Indictament. €3
Record. convift. predift. cum omnibus e tangen. qui-
bufcungs nowminibus iidem Edrus. Comes Warwic, €9
Holland, Carolus Domiins Mobuy, Richardus, Roge-
rus & Georgins nuncupentur in eifdem coram wobis
Jub figillis weflzis ant wnins vefrum in oftab, Sti. Hil-
barit ubicungs tunc fuerimus in Angl, mittat. feu upus
veftrim mittat una cum hoc brevi ut ulterins inde
Jieri fac. guod de jure ac fecundum legem €9 conf.
Regni noftri dngl. fore viderimus Jaciend,  Tefte
J- Holt, Mil. apud Weftin. sxuviti die Novembrss,
Aune Regni noftri deciiug, '
Aftry.

per Cur,
Ad inftane. profecutor. quoad duos Def. £3 ad, inflane.
cxierorum Def,

7. Holt.

Virtute eujus brevis mibi € aljis dired. Indifia-
et &5 Inguifition. infra mentionat, necuon Record,
conviction. tufra neminat, Rici, French, Rogeri Fames
S Georgii Dockirq, pro felon, &5 homicid, rinde in-
diflat. & fuperinde peir quandam Fur, pric. convify,
exift. cum einnibys op tangen, coram Dom, Rege in

gu:-
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quibufdam Sched. huic brevi annex. milte prout tnle-
FIs precipiur,

Refponf. Fra. Child. Mil. Major. Civit,
Lond, un. Fuftic. infra feript.

Aiad. [J. Memorandum quod ad dflfé;errszaff. Gaol.
Domini Regis de Newgate tent. pro. Com, M{:M!fﬁ:x'.
aped Fufice-Hall in le Old Bmlgy 11 S!fffff?‘ﬂtff{ Cruit.
Loudon. die veneris (fcilt.) decimo tertio die Janua-
rit Ao Regni Dom. noftrs. Gulielm: le::tr': Dei gra.
e Regis ngl, €c. decimo, coram Fran. ded,
Mil. Majare Civit. Londen. Edro. H/’}Ird,. Mil. Ca-
pital. Bevoir, Sccit, difk. Dowm. Regis, Heur{ro Hatfel,
Milit. un Baron, Sccii. digti Domini Regis, Thoma
Stamp, Mil. Edro. Clarke, Mil. Aldris diéi. Civil.
Leoudon. Salathiel, Lovell, Mil, fervien. difl. Do,
Regis ad legeis ac Recordator. diff. Civit. London.
€ aliis fociss fuis Fuftic, diéi. Dom. Regis ad Gaol.
itfius Do, Regis de Nescgate pradiél. de trifonai,
in cadem exiffen. deliberand. affgn. ven, bic in Cur.
Carclus Leey Mil. Samuel Buck, Will. Withers, &
Fran. Tyffon, Ar. Fuftic. difl. Dom. Regis per Literes
patent. ipfins Dom. Regis eifdem Fuftic, prenanntial.
& aliis ac quibufeung; quatuor vel plur. ecrum fub
magne Sigillo dici. Down. Regis sAngl. confel, ad -
guirend. per Sacrament. probor. &5 legal, bow. de Coin.
Midd. pied. ac aliis viis modis €5 mediis quivus meli-
15 feiverint aut potcrint tam infra libertat. quam ex-
tra, por quos vei verilas fiiri poterit de quibufcungs
prodition, mifprifian. prodition. tafurretlion. vebellion.
contrafracinr, tonfur. lotur, falfis fabrication. &8 al.
falfuat. monete buus Regui dic. Dom, Regis Angl.
& al. Regnorum five Dein. quorumeunqy ac de qui-
bufcungy murdris, felon. homicid. interfeccon. burglar.
Rapt, mulier. congregac. &5 conventicnl, illicit. ver-
borusis prolation. Coadunac, mifprifion. Confederac. fal-
Sis dlleganc. tranfg. Riot. Rout. Retention. efcapiis
contemp. neghgenc. concelamen. manutenen. oppreffion.
Caiibiparcits Deceprion, & aliis Malefat, 3 Offenc.
quibufcung; nec non acceflar. corund. infra Com, pred.
tam tnfra Libertat. pr«dif}. quars extra, per quofeung,
& qualiterenngy babit. fall. pespetrat. five commilf.
ac de aliis articul. & Civcumflan. pramiffe €8 corum
quodlibet few eorum aliguod wvel aligna qualitercung,
concernen. plenins veritat, & ad eafdems prodition, &5
al. premiffa andiend. & teriminand. fecundim logem &
confuetud. bujus Regni difd. Dom. Kegis Angl. Affign.
&' per manus fuas propr. deliberaver. bic in Cur. didt.
Dom. Regis quoddam Record. IndiBament. coran eis
& aliis foctis fuis nuper preeantea prefont. &5 capl,
verfus Ediuin, Comit. Warwic, & Holland, Caroluns
Dosinum Mobun, de Oakehampton in Com., Devon.
Ricum. french, Rogerum Fames & Georginm Dockwra,
pro murdio crjufdagi: Rici. Cootey Ar. in forma Juris
serminend. Ic. (etfdein Rico. French, Rogero Fasmes
(S Georgio Dockiora, prifonar. in diff. Gaol. dif7.
Doiz. Regis de Newgate, canfa in eodem FndiGamens.
cortent. adiunc. exiftcin) Record. cujns quidem In-
diffainent, patet iy anivnfdam Schedul, buic anney.

;Mf:!d: I f’la"c‘n{a:r:m:dmf; qied ad Seffionem de Oyer
&5 Tewiiiiiny Donint R cgis tent, dro Comn, Middlefex.
a;_?rf.:f Hirks-Hall in St Joon-Street, in Com. prad.
die fi;li {'cffrfz' feil. feptiino die Decembris, Apng Regng
Demini noftri Guitelmi tertte, Dei ratia, nune R gis
anglie, &e. decin, coram Carolo Lee, Vil Samuele
1% wcky IWilliclno [Vithers, Francifco Tyffon, Ariiige-
s, & aliis fociis furs Juftic. dict. Do, Regis per
Luteras Paten. ipfius Do, Regis, eifders Fuflic, pr.-
nownnat. 5 al, uc quitufcanque quatner vol pluribus
eorim fub magno Sigillo ditt. Dowmini Regis dnglice
w:{{;’p‘}‘. ad f::qrffi'fﬂd. per facraient, proboy, &3 lega-
O L.
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Vit bom. Com, Middlefex. pred. ac aliis viis mod. &3
med, quibus melius fcivering aut potering tam iifra
libeitat. quam extra per quos rei viritas melins foire
poterit de quibufcungue prodition. sifprifion. prodition.

infurrestion. rebellion. controfaliur. tonfur. lotur. fal-

Jis fabrication, & aliis falfitat, monet. bujus Regni
diét. Dom. Regis Angl. (3 al. Regnor. frve Dominior.
quornmcungue ac de quibufeungs murdris, felon. bowii-
cid, interfellion. burglar. rapt. Mulier. congregat. &
conventicul. illicit. verborum prolation. coadunat. mif-
prifion. confederat, falfis allegan, tranfgr. riot, rout.
retention. efcapiis contemnpt. negligen. concelamen. ma-
nutenen.oppreffion. cambiparciis deception. & alifs ma-
lefollis &5 offenfis quibufcungy necnon Aeceffar. eerun-
dem infra Com. pred. tam infra libertat, quam cxtra,
per quofcungue S qualitcreunque habit. fali, perpe-
tret, five connnifl. ac de alits asticulis & circumflan-
tiis premifja &5 eor. quodlibes el aliqua qualitercuy-
que concerneir. plenius veritat, & ad eafdei pradiion,
G al. praintff, andiend. & terininand. fecund. legem
&5 conf. bugus Regni difii Dom. Regis Angl. alfiza.
pei fecrin. ALgidii Riddle, Richardi Recd, Robert:
Leg, Jofephi Payibovich, Fehannis Marriott, Feia-
thait Hall, Nicolai Baker, Roberii Teague, Thoine
Bitgas, IWillielni Brace, Thouie Williams, Georgit
Bifhep, Thome Hodges, Fohannis Lynu, Samuelis
Lee, Richardi Regers, ‘fofephi Rogers, Fobannis
Chency, Fanannis Fowler, & Robeiti Nicholfon, pro-
bor, 5 legalinm bominum Com. pred. adtunic & thiden
Jurat, & oncrat. ad inquivend. pro diflo Doinr. Rege
& corpore Com. pred. profentat. exiftit. gd. Bille
Indittament. huic Schedul. aunex. eff vera
Midd. l. Furator, pro Daiino Rege fuper facrum.
Jurin praieitant quod Edwardns Comes Warwic. (5
Holland, nuper de paroch. 8. Martini in Campisin Com.
Midclefex. Carolus Dominus Mobun, Baro Mobun de
Okebainptoi, in Comn. Deven. mipey dz parech. prad.
in Com, Middlefex. preed. Richardus French, nuper de
paroch, preed. in Com. Middlefex. pied. Gen. Rogeius
Fames,nuperde paroch, pired. in Coin. Middlefex. pred.
Gen. &9 Gesigins Dockwre, nuper de paroch. pred. i
Com. Middlifex, prad. Gen. Dewn pree ccculis furs o
habentes, fed inftigationediabolicaimoti &3 feduli trice-
Simo aie Oftobris, Anno Regni Dornini Gulchui tertii,
Deigra.Angl. Scoc. Franc.£3 Hibern Regis, fideidefenf:
e, decimo, vi & armis, e, apud paroch. pred. in
Con. Middlefex. pred. in &S fuper quendam Richardum
Coote, Ar. in pace Dei & diffi Domini Regis, nunc
adtunc & ibidem exiften. felonice voluntarie € ex ma-
litiis fuis precogitat. infult. fecer. & gd. pred. Ed-
wardrs ComestVarwic. & Holland, cstm quodm, gladio,
(Auglice a Sword) de ferro & chalibe confe?. valoy,
guingue folidor. quens ipfe idem Edwardus Conmes Way-
wic. & Holland, in mantt fua dextra adiune &3 ibidens
extrall, babuit &3 tennit, precfat. Ricardum Coote iy
{5 fuper finifbram pars. pefloris ipfius Ricardi Coote
prope Os Collar, (Anglice the Collar Bone) ipfius Ri-
chardi Coote adtune &5 ihidem felonice coluntarie €3 ex
malitia fua pracogitat. percuffit pupugit € inforavit
(Anglice did ftrike, ftab, and thruft in) daus eidem
Richardo Coote, adtune € ibidein cum gladio extralt,
pred.in &S fuper didt. finifpram parten peores ipfins
Rici. Coote, prope Os Collar, (Anglice the Collar
Bone) ipfins Ricf. Coote umum vnluus mortall. (Anglice
one moreal Wound) latitud. dimidii unius poflicis &
prefund. quing; polliciums, de quo quidem vulnere mop-
tal, pred. Ricus. Coote adtunc & shin. infranter, obii.
Et qd. pred. Carolus Dius. Mobun, Ricus. French,
Rogerus Fames & Georgins Dockwwre, adtune &3 ihm.
Jelansce voluntarie & ex maliciis fuls pr.ecogitar. fucr.
prefeii. anxidian, abettan confortan, affiten. & sonu.-
senen. prejar, Edvim, Comit. I ar«vic, € Hollend, ad
T 2 f’a":fj:’ff.
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precfat. Ricum. Coote, todo € forina preed. felonice  glinin. bomiin. Liberlat. prad. jurat. & oncrat, ad iy

voluntaric & ex malicia fua precog. inteifciend, &
murdrand, Et fic Jur. pred. fuper focrin, funim preed.
dic. qd. pred. Edrus, Comes IV arwici & Holland, Ca-
rolus Dinns. Mobuny Ricus. French, Rogerus Fames &3
Georgins Dockwra, prefat. Ricuin, Coole, m{nfa &
forina preed. felonice volunterie & ex maliciis fuis proc-
cogitat. intcrfecer. & murdraver. contre pacem del.
Deinini Regts nunc Coron. & Diguital. fuas, &

Ricus. French, 13 fenuar. 98, pon. fe Cul. de Felon.
&5 Losicid. tant. New cul. de Muydro. catalla
nilla, Pet. Libruin, Legit wi Clericus, Creinatio
refpiinalur quonfy; .

Roperus Faies, 13 Fan. 8. pou. fe cul. de Felon.
& Hoiiiicid. tant. Non. cul de. Murdio. coiella
atlla, Petit Libvam. Lesit wt Clericns, Crema-
tio refpectuatui quonfyy .

Billa vera. Sanuel Cowthorue de parech. fli. Mariin:
1it Cawmpis i Goin, Midd. Yeinan,

IEillus, Ciripps de pavoch pi.ed, in Com, picd. Fomail,

Heniicis Powfiet e paroch. pred. in Coin, piad.
} ;?FEH.‘.F.',

IWillus, Saluwiz e paroch. prad. in Ceim. praed. Chi-
P iy,

Rebius, cippl gaie de paroch, pred. in Com. pred.
2 Giiiatit,

Jur, 1 Cur.

Alidd, [f. Meinsrand, qd. ad. Deliberation, Gaole
Dit, Rewis de Newgate tent. pro Coim, Midd, apud
Sufbice-Hail in fe Old-Bailey in Subnibiis Cruitat,
Londsin. dic Meicuris feidt. Septimo die Septesmbyis,
ciito Regut Ditt. il Galielint tertii Dei grat. odngl,
Scot, Firane. &G Hiderniie Resis, Iidei Defenf. e, de-
cino coiem Ficireo Childy Mil. Majore Ciuitat, Loy-
don. Geergio by, Ml Cagital, “fuflic. dei. Dni.
Regis de Baico, Littlcton Pesoisy Mil. uno Baron.
Sceit. dick, Dl Regisy, Theinas Stamp, Mil. Edyo.
Clarle, Al clivis. dici, Civitat, London, Salathiel
Lovelly Ml Servion. dei. Dui. Regis ad Legem ac
Recordatoie didi, Givitat, London. & aliis Sociis fuis
Jutic. dei. Dni. Kegis ad Gaolein ipfius Dii, Regis
de Newgate pracd. de Prifoiar. in eadein exiffen. deli-
beraid. offign. wen, Robertus 1 bite, gen. Ceisuator dei.
Dui. Repis infra libertat. Decani S Capituli Iecliy,
Cellcgit. bti. Petii Heoftin, Civitae, Buigi & Fille
Il ais Goiir, Midd. pired, L1 per menns fuas pio-
frias diliberavit bic in Cur. quondam Tnguifition. de
morle Rict. Cooley A, coram co nuper capt. in Cri.
bic de Recoido in forina juris teviminaind. Qn.e quidenr
luguifitio biie Scheditle aiiex, ¢ff,

peit. fe
Cruitas, Bzﬁ‘g:m] Ei\’iﬂ:yﬂfa macntal, capl. pro
& Villa Il o ff. 8 Dia. Reve apud paroch, .
in Com. AMidd, S Maitini in Campis infra Libei-
{al, Decani 3 Capitli, Ecelofie Collesiat, bti, Petii
IWeftsr, Cratat, Burgi & Villell oftin, in Com Vidd.
Jitccfiis die Oblobrisy dimo Remint Dui. i, Guliclini
Lertii Der gira. gl Scoc. raie. & [lideruie Regis
Fidet defenjoris, Ee. decimo, corain Roderso White.,
gen. Coranatere dei. Dt Regis Libcrtat. preed fuper
vifuar Coipaiis ciyifdain Rici. Coote, i, ibin. jacen.
mert. per facrin, Jobis, Hariis, Petri Solomon, Rici,
Newogent, TFGL Fryer, Samuelis T boinfun, ‘facchi
Timberlick, fen. Jacobi Timberlick, jun. Rici, Fackjon,
Sobis., Finch,Samuclis Pozoell, Scemuclis Diont, Robti.
Giltrick, Jobis. Paxlin, ‘fofephi Vernon, Thoma Smith-
Jony dindree Rogers & David Foues, proborum & e

quirciid. pro dio, Dig. Rege queido qualiter & qus-
modo prrfat, Ricus. Coole ad norten fuan devenis
dicunt fupcr facrm, fuum pred. qd. Ldrus. Come
Warwic, & Holland, nnper de peroch. . Marting
in Cainpis infra Libcrtat, prad. in Cowm. prad Co-
rolus Duus. Mobuity, nuper de pavech. trad. iifra
Libertat. pied, in Com, prad, Ricus, Freich, nuper
de paroch. praed. infra Libertat, pred. in Coin, prad.
gen. Rogerus Fames nuper de pa-ech. proed. infra Li-
bertat. pred. i Com. praed_gen. & Geoirplits Dok
wia meper de pavoch, prad. infra Libertal, ticd. in
Coin. pred. gen. Dewin, proc cculis fuis neir bentes,

fed Infticatione dialolica woti &3 fidulii deo. tiicifimo

dic Oiiohris dmno decimo fuprod o, i & avipis,
Ge.apud paroch. pred. infra Libaial, prad in Com,
pred. 1 & fuper precfat, Ricwin, C ote, in pace Det
5 dei. Dui, Regis, nunc adtuine & ibn, exvifben, fe-
lonice voluntarie &3 ex maliciis [2is precesit. infuls,
fecer. & qd. pred. Ricus, French, cii qrodis: (rlp-
dio (. Anglice, a Rapier) de forio & b Jile confeii.
valeris quings folid. quemn ipfe idoin Ricus, French, in
many fua dex.ra adtune & 1o, extiadt. buit, {5t
puit profal. Ricwin, Cootey in &G fuper finiflram par-
tem pecioris ipjus Rict. Ceotey prope Os Collar, 1 -
glice, the Coliar Bone) i fius Rici, Coote, adiyze €3
toin. felonice voluitaric & ex malicia fua precegital,
peranffit & pupuyit dans cidein Rico Coote, cliune €6
thin, cuin gladio freed. extiact, 1w & fuper fred f -
Hrain pereein pedlores ipfins Rici, Coste, prope dif,
Os Collor ipfins Rici. Cooley, mnnin oulis iwprtals
langitudinis diiid, unins pollicis €7 profuiditalis
quisiq; pellicinin, de quo quideir vulitre moitali pr.ed.
Ricus.Coote, aprd paroch. prad. infra Libcrtar pred.
i Coin. pred. inflanter obitt. Et gd, prodidli K drus,
Comes Warwic, & Holland, Carolus Daus. Aok,
Rogerus faiwes, & Georgins Dockira, adtmye &
ibin, felonice voluntarie & ex maliciis Juis pracogital,
fiter. prefeutes enxiliantes abetiantes conferianies af-
Sflentes & wunteites prafat, Ricum, Fieuch, ad
predictuin Ricuin, Coote, 1t forima prad. feleiice vo-
lptarie &5 ex walicia fua pracogital. interficiond, €5
suraraind, It fic Fur. prod. dicuns fupei facria,
Juwie preed. quod pred, Edrus. Comes Il aresic &
Holland, Carolus Dims. Mobun, Ricus. Ficaeh,
Rogerus Fames & Georgins Dockwia, _p;-,rﬁ;}. K-
cttiit, Cooiey iitodo & forma preeditt, felonice volunta-
vie & e inaliciis fuis precogitag, mlerfecci, & -
u’f'{zwfa coitia pacein dei. Dii. Regis e Coian, £
Digaitat, fias, &c. Bt ultering Jui. praed. dicune
Juper faciuin, fuuu pred, qd. fimediate roft Felo-
iiain & Nurdrui, prad per ipfos suodo &5 forma
]Ji‘fz:'d. fﬁé?. (g peirpetial, rzpﬂs! jmrﬂf/f?. j?f':rd. fifﬁ'ﬂ;
Libeitat. preed. in Com. pred, fugain. fecer,  One
bone &3 catalla teiias frue temomenta pied. E;?;n_;

s Trenct Regenns e s D, iohus, 1
wipore Leloitie &5 7 Tl e d;;:ﬂfﬁ{ifj; :Fti'.un..?ﬁ;-.
&'}r‘fﬁ-;hﬂ o :,‘:zx*&_}; : ?;jf :Lh- Pt:- i‘DﬁrJ 0.9
oo e g 41 © pipetvat. 2 aligus tenpare
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il fur. prod, peaitus igorant, [u cujus Rei Tofhi-

I}’rsiﬂ{ﬁ}!'hfﬁf piafat. Coroinator quain fur, tiod, buic
pifitioin Sioilly  fig sfiesecs: o L
;-? .{ g }'” '54;”!-_*“ ,/E_-ﬁ ﬁ/;:.”;;;_-;”: afipofuciuini die
CRIG T lacoy privie fupra deis

Ricis, Fre; Yoi /
é L itchy 13 Fan. 98. pes. Je citl. de felon.
: f*ﬁm';/ﬁ{f!f? tait. Non cul. pro Murdro. Ca-
L. MU, “fudicin Hin 2
- M fudiciun fuper DidiGamentun,
Regorns Fames, 1
& bomicid, 1oy
tella nulla,

3 721 93. pon. fo cul. de felon.
o, Nou cul, ro Murdro. Ca-
xidiciui fuper ludiBamentum.

G Corgius
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- Georgins Dockwra 13 Fen. 98. pon. fe cul. de felon.

AT

ftab, and thrult in.) Dans cidems Rico. Coote, ad-

&5 homicid. tamtum. Nou cul. pro Murdro, Ca~  tunc & ibin. cuin gladio extra &. preed. iz € [uper dist

talle willa,  Fudicizn fuper Indiementum.

Midd. [J. Memorendum qd. ad Sefonem de Oyer
&5 Terminer Domini Regis tent. pro Com, Mzdd&j&.:‘.
epud Hicks-Hall in S. Fobn-fireet in Con. pred. d“i
AMercurii [cilt. [eptimo die Dem:;:&rﬁ | Anuo Regz{z
Domini noftri Gulielmi Tertii Det gralia ML Re’gz;r
Anglie, &, decimo, coram Carolo Lee, Mil. Samncie
Buck, W illiclmo W ithers, FrancifcoTy[Jon, Arimigeris,
&5 aliis Sociis fuis Fuftic. difi. Dom. Regis per
Literas Patent,ipfius Dom. Regis eifdem Fuftic. pre-
nominat. & al. ac quibufeunque quatuor vel p[_:frfbffs
cornin fub magno Sigillo dick. Dni. Regis Anglie con-
feit. ad Inguirend. per facrin, probor. &5’ legalium
boin..de Coin. Middlefex. preed. ac aliis viis ma{!. &
med. quibus melius feiverint aut pfyterfm, bain ﬂfﬁ**{l
Libertates quam extra, per quos res veritas melins fii-
ri poterit & fnquiri de quibufcungue Proaicion. Mif-
prg‘ﬁan.Pradfﬁmz.ﬁ.‘{fﬂrreﬁ:au.Re’bc‘ﬂmmC ﬁ{if‘ﬁfamﬁ‘.
Toufur, Lotur. &3 falfis Fabrication. & aliis fal_/ff:z{ :
Monct, bujus Regni aiél. Dom. Regis Anglie G ali-
orum Regnorui five Dominior. quorumcunque ac de
quibufeuigte Muidris Feloniis Homicidiis Tuterfelts-
on. Burglar. Kapt. Mulier, Congregat, & Coirventicul.
sllicit. Verbornm prolation. condunat. Mifprifion. Con-
federat. falfis dlleganc. Tranfgr. Riot, Rout, Reten-
tion. Efcapiis Contempt. Negligen. Concelawien. Manu-
tenen. Oppr: flonibus Cambiparciis Deception, & aliis
Malefadtis & Offenfis quibufecunque, necnon Acceffar.
eorundem tufra Com. prad. tam infra Libertat. quam
extray per quofeungue & qualitercunque babit. fali.
perpetiat. five commif]. de. de aliis drticulis & Cir-
cumflantiis premiffa & eorum quodlibet feu evrum a-
liguod el ahque qualitercungue concernen. pleniys
verital, Et ad eafdein Preditiones &3 alie Premiffe
audicud. € terminzind, fedin, Legein & Conf. bujus
Kegni dci. Dni. Regis Anglie affign. per facrm. /Egi-
dii Riddle, Rici. Read, Roberti Legg, Fofephi Par-
therich, Fobis. Marriot, Fonathan Hell, Nicbola
Barker, Roberti Teague, Thome Briggs, Willi, Brace,
Thomeillians,Georgti Bifbap, T bome Hodges, Febis.
Lyuny Samuelis Lee, Rici, Rogers, Fobis. Cheney,
Fobis, Fewl v & Roberii Nicholfon, proborum &3 lega-
finin Homtnuin Com., pred, & tune & ibin, jurat. &5
‘onerat. adinguirend. prodeo. Dio.Reye € corpore Com.
Pred. prafentat, exiftit qd. Edrus. Comes Warwici &
Holland. uuper de parcch. 8. Miartiui in campis in Corm.
pred. Carolus Daus, Mobun, Baro Mobun de Qake-
bauiptoit, it Gom. Devon, nuper de Paroch. pred. in
Coin. Midd, pred. Ricus French,nuper de paroch. picd.
it Coiir. Midd. preed.gen. Rogerus J ames,uuper de pa-
.roch. pred. in Com, Midd. preed gen. 5 Georgins Dock-
wrdy niper de paroch. preed.in Com. Midd. pred. geit.
Deani pree oculis fuis non bentes, [ed infigationediaboli-
camol, 3 fedndt. 30 die Oflobri Anno Regnt Gulielini
tertiz Dei Gratia Augl. Scoc. Franc.&8 Hibernice Regis
Fide: defenforis, . decimo, vi € armis, e, apud
paroch. pied. 1nCom. Midd. preed. in & [iperquendam
Ricum. Coote, Ar. in pace Dei &5 dii. Dui, Regis
sunc adtine &3 ibides. exiften. [felonicevoluntorie €5 ex
maliciis fuis precogital, infult, fecer. Ef qd. pred.
Comes Warwici & Holland, cuiir quodain Gledig (an-
glice, a Sword) e ferro & Chalibe confelt, valoris
quing; folid. quem ipfe idem Edrus, Comes Warwici &8
Hollend, in mann fuc dextra adimne €3 ibd. extrof?.
buit & tennit, prfat. Ricum, Coote, in & fuper fii-
Sram partem pestoris ipfius Rici.Goote, prope Os Col-
lar (anglice, the Collar Bone) 1pfius Rici. Coote, ad-
bunc 3 il felonice voluntarie €5 cxmalicia fiua preeco-
gHal. gerculfu pupugit 5 inforavit (anglice, did firike,

[fuas, .

Siniferait pavtem pectoris ipfins Rici, Coote, prope Of

Collar, (anglice, the Collar Bone) ipfius Rici. Coote,
unum Vs mortale (anglice, one mortal Wound)
latitudinis dinidii pollicis & profundiratisquing; polli-
cittin, dequoquidem Vulnere mortali pred. Ricus .Coote,
adinne & ibn. iyflanter obist. Et qd. preed. Carclus
Dnus. Mobun, Ricus. French, Rogerus Fames &
Georgius Dockwra, adtune & ibin, felonice voluntarie
& ex maliciis fuis priecagitat, fuer. prafeutes auxili-
anles abettaites confortantes affiffentes & manntenen-
tes prefat. Edrum. Comitem Warwici & Holland, ad

prefas. Ricum. Coote inodo & forina pred. felonice

voluntarie & ex inalicia fua precogitata interficiend.

& Murdrand. Et fic Jur., pred. fuper faciir. i

prad. dicunt. qd. predifl. Edrus. Commes Hnrecici €3

'y

Holland, Carelus Duus, Mobun, Ricns. Freich, Ro-

gerus fames, & Georgius Dockivra, prefat. Ricu.

Coote, modo &3 forina pred. fodonice volnataric € ex
seliciis fuis pracogitaiis interfecer. & murdreverunt
contra pacein dci. Dui Regis aune Coron. & Disuitar.

Per quod Praceptuim off <vic. Midd. gd.
non ointiteret, Ec. quin coperet prediios Edruin. Co-
miten W arwict & Holland, Carclim Dinnn. Mebua,
Ricum. French, Rogeruimn Fames & Gecreium Deck-
wra, ad refpondend, e, Qued quidemn Lidictaumen-
tum prefet. Juftic. dei. Dui. Regis (per deas. Literas

paten, ipfius Dni. Regis eifdem Fufic. praivsinizat. &5

aliis ac quibufeung; quatnor wel pluyibas eorwm [
magio Sigillo dei. Domini Regis Auglice ut piraferinr

-confedl.) poftea [eilt. ad Deliberationsm Geoie dii.

Dii. Regis de Newgete tent. pro Com. Midd, pr.ed.
apud Juftice-Hall in [z Old-Baily iun Subarbiis Civi-
tal. Loud. deo. die Mercurii feils. iptimo diz ejufilens
Menfis Deceindiis dnno Regui dei. Dii, Regis nunc
decting fupradiilo coram Francifo Child, AL, Ma-

jore Civitat. Londsn. Georgio Tredy, Mil. Capital.

Jultic. dci. Dni. Regis de Banco, Littleton Powis,
Mil. ung Barenum Sceii. dei. Dai. Regic, hona
Stainpe, Mil. Ldro. Clarke, Mil. Aldris, dee. Civi-
tat. London. Salathiel Lovell, Mil. Servien. dei. Dii.
Regis ad Legein ac Recordatore dee. Civitatis Lowdon,
& aliis Socits fuis Juflic. dei. Dui. Repis ad Goalan
dei. Dini. Regis de Newgate, prued. de Prifonar. in ea-
dem cxiften. deliberand. afign. per manus fias pro-

prias deliberaverunt bic in Car, de Recordo-in forua
Juris terminand, &c. Super quo pofiea [tilt. ad deli-

berasionein Gaole dei. Dii. Regis de Newygate pred. dic

Veneiis feilt. 13 die Jon.dnno Regui dei. Dii. Reais
wunc decimo fupraditto coram Francifeo Child, Mil.

Majore Civitat. Loudon. Edro. I¥ard, Mil. Cavital.

Baron. Sccii. dei. Dui. Regis Heniico Hafall, Mil.
wito Barow. Sccii. dei, Dii, Regis Theina Stamp, M.
Edro. Clarke, Mil, Aldris. deec. Civitat, Losdosn. Sa-
lathiel Lovell, Mil. Servien. dei. Dini. Regis ad Lovein
ac Recordatore difd, Civitat. Lond. &3 aliis fociis

Juis Fuftic. dei. Dui. Regis ad Gaolam ipfius Dui. Re-

gis de Newgate predict. de Prifonar, in eaden exif-
ten. deliberand. affign. vener. predif. Ricvs. French,
Rogerus Fames & Georgins Dockwora, [ cuftod.
Willi. Goare, Militis, &5 Fofephi Smart, Mifiiis, vic.
Coin. pred..(incuftod. cujus ex canfa pr.cd. in Gaolam.
de Newgalte pred. preantea commiffi fuer.y Ad Bar-
rail bic duéd. in propriis perfonis (uis & fatim de
gramiflis in Indiftaimento prad. fiperins fpecificat, cis

Juperius feperatim impefit. feparatin cllocut, gualiter
211

[e velint tnde acquictari fiden Ricus. Lircitehy Ko eries

Fanes & Georgius Dockwra, [eparatim dicunt gdl. ip~

St o funt tnde culpabiles nee aliquis corum eff inde cul-

pabitis & inde de bouo & melo feparatin. pon. fo fi-

per priaw, &, Fo. immediate ven, inde Frra. coram

p.zfa .
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prefat. Juflic. dei. Dui. Regis ult. uoiat. hic, .
Et qui nec, &c. dAd recogn. e Et Fur. Fuve.ill.
per prrafas. Vic. ad hoc impanellat . (fiilt.) Chrus. Red-
nap, hemas Mooy, Thowmas Dunck, Sima. Smith,
Yobes. Sinirh, Mickael Miles, Thomas Rewell,Natha-
miel Lee, Jefiphus Devenifh, Hewrices Bradbury,
Willus. Giles & Fobes, Burgovne, exafli vener. qus
ad veritat, de & fuper prainiffis preed. dicend. elels
triatf &F juratf dicunt fuper foom., fum od. pred.
Ricus, French, Rogerus James £ Georgius Dockivra,
Junt culpabiles, & quilibes eornm ot enlpabilis de Ho-
witctdio & Lelonica Interfectione prafat. Rici.Coote,
in Indidlasitento pred. fuperius noiminat, Et qd. iidem
Ricus. Freach, Regerus James & Geargins Dockwra,
tempore Iedonse & [emicidii preed, per ipfos Ricum,
frenchy Rogeruin femes & Georgium Dockwra, in
forina prod. commif]. feu unguain toftea non bucr, nec
aliquis cornm buit, nec bent, nec aliquis corum bef,
aliqua bona feu catalla tervas five tenementa ad no-
ticiam Jur, pred, fed. iiderm Fur. alterins dicunt fu-
per facram. fumn pred.qd. pred. Ricus, French, Ko-
gerns James & Georgins Dockiora, non funt culpa-
biles nec eorum aliguis oft culpabilis de Murdro pred.
in Indifiamento prod. fiperius fpecificat, eis fuperins
feparatim impoit. prout iidem Ricus. Frenchy Rogerus
Janes & Georgins Dockora pro feipfis fuperins pli-
tando. eficgaver. nec fei] fos ea occone. unquanm retrax-
er, nec eerim aliquis fe ea occone, unguam relyaxil,
Super quo wifts & pey cur. bic intelleSis omnibus €5
Jungulis premiffes Conf. off per cur. bie gd. preed. Ricus.
Irench, Rogirus “fames & Georgins Docksera, quoad
Murdraim pred. in Indiclamento pred, fuperivs fpec.
€15 fupertus foparatim ningoit. fin! quiet, Et eant &5
quilibel cornn fit quict. &3 eat inde fine die, (5¢. Kt
Sueperinde fletim foparati per cur, bic quafit. eff de
prafat. Rico. I'rerch, Royero Fames €& Georgto Dock-
wray fi quid pro fe babeant vel difeere [eiant vel a-
liquis eorum aliquid pro fe kabeat wvel difeere friat
qitaie car, bic ad fudicinm & Executionem de eis €5
cortith quoliber fupcr Verediclo preed. quoad Homici-
diny & Felonicaim Inter feétionein prefat. Rici. Coote,
Frocedere noit debel, qui fef aratim dicunt qd. ifff funt
Clerici & quilibet eorum eff Clericus &9 feparatim pe-
tunt Beagficion Clericale efs 3 cnilibet eorum in bac
parteallscari & fuper bee (tradito eifdem Rico. French,
Rogero fames & Georgio Dockwra feparatim per cur.
hic Libro) itdein Kicus, French, Rogerus Fames €3
(regrgius Dockeora, feparatim legnnt ut Clorici €5 qui-
livet eorum legit wt Clericnss fed quia cur. dei. D,
Regisvic &S prafat. fuftic. dei. Dui, Regis ult.noiat,
de Judicio fuo de &F fiper Prawiffis prad, qitoar Ho-
micidiin pried. & Felonicam Interfeftionem prefat,
Rici, Coole reddend wondus advifamtur, Ideo dies
tnde dut. off prcfat. Rico, French, Rogero Yames &5
Georgio Dockavra, in flatu quo mune, &¢. ufy; prox,
Gaole delibcrationem dei. Dui. Regis de Newgate,
pred. pre Cem. Midd, prad. tencad, de Fudicio fuo
de &3 fuper pramiffis illis and, . Eo qd. pr-
fab. Judic dei. Dui. Regis ult, noiat, €5 cur. bic in-
de nondum, &,

Lord ITigh Stewward. Ts it your Lordfhips Plea-
fure that the Judges may be covered ?
Lords, Ay, ay.

Then the Tudges put on their Caps.

Clerk of the Crozen, Serjeant at Arms, make Pro-
clamation,

Sviyeaut af drms, O yes, O yes, O yes, chief
Governor of the Tower of Lowdon, bring forth
the Body of Ldward Barl of Warwick and Holland,
your ’rijoner, forthwith, on Pain and Peril will
titll chercon.

164. The Trial of Edward E.of Warwick, 11 WilLIII

[ Then the Earl of Warwick was brought to the
Bar ly the Deputy-Governor of the Tower of
London, having the Av carried befere bim by
the Gentleman Savlor, who flood with it at the
Bar, on the Right Hand of the Prifoner, turn-
g the Edge from bim s the Prifoner at bis Ap-
proach to the Bar making three Bows, one to
bis Grace the Lord High Stcward, the ether
to the Pecrs on each Fandy and bis Grace and
the Peers returned the Salute.]

Lord Iigh Steward, My Lord of W urwick, your
Lordfhip is brought bzfore this great Judicature,
in order to your I'rial,  You ftand indicted by
the grard Inquett for the County of Middlefex, as
guilty of the Murder ef one of the King’s Sub-
jects, for whofe Blood Juftice requires a {trict In-
quifition fhould be made.

Your Lordfhip is call’d to anfwer this Charge
before the whole Body of the Floufe of Peers af-
fembled in Parliament, It is a great Misfortune
to be accufed of fo heinous an Offence, and it is
an Addition to that Misfortune, to be brought to
an{wer as a Criminal before fuch an Affembly, in
Defence of your Eftate, your Life, and Honour.
But 1t ought to be a Support to your Mind, fuffi-
cient to keep you from finking under the Weight
of fuch an Accufation, that you are to be try’d be-
fore fo noble, difcerning, and equal Judges, that
nothirg but your own Guilt can hurt you. No
Lvidence will be received, but what is warranted
by Law ; no Weight will be laid upon the Evi-
dence, but what is agreeable to Juftice 3 no Ad-
vantage will be tnken of your Lordfhip’s little Ex-
perience in Proceedings of this Nature ; nor will
1t turn to your Prejudice, that you have not the
Afliftance of Counfe! in your Defence, as to the
Fact, (which cannot be allowed by Law) and
their Lordfhips have already affigned you Coun-
fel, it any Matters of Law fhould arife.

Your Lordihip, throughout your whole Trial,
may affuredly promife your fclt, to find all the
Candor and Compaffion which is confiftent with
impartial Juftice ; beyond that nothing is to be
expected : Their Lordfhips can never fo far for-
get themielves, as to depart from what is right,
and to draw the Guilt of Blood upon their own
ififeads;. but if your Lordthip is innocent you are
afe,

My Lord, It will be requifite for you to recol-
lect yourfelf upon this Occafion, in the beft man-
ner you cin, - You oughe to hear with Temper,
what the King’s Counfe] have to fay, without in-
terrupting them, and to hearken carefully to the
1\WIII’H:H}:E; pI‘OdUC&d ﬂgﬂinﬂ you, that you may
be ready to crofs-examine them if you find Caufe,
and to make your Obfervations upon the Evidence
when the proper Time comes for your Lordthip
to n}al{e your Defence 5 of which I will nor fail
o give you Notice s and when that Time does
come, your Lordfhip may be affured, your {cif
and your Witnefles will be heard wich areat Pa-
tience and Attention 3 and when my Lords have
::f;:;i‘:r;ld confidered the whole Mutter, the Judg-

i unqueitionably be according to the Rules

of ]u_(licg:, and fuch as will become the Honour
of this high Court.

Read the Indictment to my Lord.

Earl of Warwict, My Lord, I beg I may have
the Ulfe Df: Pen, Ink, and Paper.,

Lord High Stecward. W) your Lordfhips pleafe
toallow my Lord 187550504 Pen, Ink, and Paper?

* LW':I'L
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., Ay, ay.
ﬁ?ﬂjﬂfgg’Sta{var'd. Carry Pen, Ink, and Pas

mv Lord. (Which was done by the Clerk.)
PCI‘IEC:_J }'}{gb Steward. My Lord, your Lordfhip
will do well to give Attention while the'Indlé‘tn}ent
35 I'ead to )rgu. Read it to my L{er i E?Ig!fﬂh

£ the X ¥ Onr Lordfbip fpands inditted by the
Cle(;f'{o:n. ‘Y Name of Edward Ear! of War-

: & and Holland, late of the Parifo of §t. Martin 1n
‘:{1{& Fields 7 the Conntyof Middlelex s for that your
Lordfbip, together with Charles Lord Mohun, Baron
Mohun of Oakehampton 2 the County of Devon,
late of the Parifh aforsfaid iu the County of Middle-
fex aferefaid, Richard French, /ate of the Parifp
aforefaid in the County of Mlddlefex*afqrqﬁzzd, Gent.
Roger James, of the Perifh aforefaid in tie County
of Middlefex aferefeid, Gent. and George Doc}cwra,
late of the Parifb afor¢fad in the County of Middle-
fex aforefaid, Gent. not baving the Fear of God be-
fore your Eyes,but being moved and feduced by the Iir-
igation of the Devil, the 30t6 Day of Ottaber, ir
the tenth Year of the Reign of our Sawrergn_ Lord
William zbe Third, by ihe Grace of God King of
Enaland, Scotland, France, and Ircland, Defender
of fze Fuaith, &c. with Force and /15'_}2:5, &ec. at the
Parifp aforefaid, in the County of Middlefex fzfore-
faidy in aid upon one Richard Coote, Efg; in the
Peace of God, and of oy faid Severeign Lord the
King, then and there being, felonionfly, wvoluntarily,
aud of your Malice nfare-rbaﬂgb!, d.fd rfmke an Af-
[fault’s and that your Lordfbip, the faid ]:.dv.:ard Earl
of Warwick and Holland, with a certain Sword
made of Tron and Steel of the Value of Five Shillings,
which you the faid Edward Earl of Warwick and
Holland, in your Right Hand then and there bad
and beld drawn, the aforefaid Richard Coote, in and
upon the left Part of the Breaft of bim the faid
Richard Coote, near the Collar Bone of him the faid
Richard Coote, then and there felonionfly, wvolunta-
rily,and of your Malice afore-thought,did firike, frab,
and thraft in, giving to the faid Richard Coote, then
and there with the Sword drawn aforefaid, in and up-
on the l:ft Part of the Breaft of bim the faid Richard
Coote, near the Collay Bone of hism the faid Richard
Coote, one morial Wound of the Breadth of balf an
Inch, and of the Depth of five Inches, of which faid
mortal Wound the afsrefaid Richard Coote then and
there inflantly died : And that the aforefaid Charles
Lord Mohun, Richard French, Roger James, and
George Dockwra, then and there felonionfly, volun-
tarily, and of their Malice aforethought, were pre-
fent, aiding, abetting, comforting, afffting, and main-
taining you the faid Edward Earlof Warwick and
Holland, the faid Richard Coote, i1 Manner and
Form aforefaid, felonionfly, wilfully, and of your Ma-
lice afore-thonght, to kill and murder 5 and fo you the
faid Edward Earl of Warwick and Holland, aid
the faid Charles Lord Mobun, Richard French,
Roger James, and George Dockwra, the aforefaid
Richard Coote, i Manncr and Form aforefaid, fe-
lonionfly, wvoluntarily, and of your Malice afore-
thought, did kill and murder, againfp the Peace of
our Sovereign Lovd the King, that now is, bis Crown
and Dignity, &c.

How fay you, Edward Earl of Warwick and
Holland, are you guilty of this Felony and Murder
whereof you ftand indicted, or not guilty ?

Barl of Warwick. Not guilty.

Clerk r:yf the Crown. Cﬂ[prft, How will your
Lordfhip be tried ? +

Earl of Warwick, By God, and my Peers,

Clerk of the Crown. God fend your Lordihip
a good Deliverance,

Then at the Motion of fosne Lovds who fate towards
the upper End of the Houfe, and by Refon of the
Diftance could not diftinttly bear the Clerk, the
Indicment was read again, the Clerk franding
near the upper End of the Houfe. -

C. of the Crown. Serjeant at Arms, make an O
Yes.

Serjeant at Arms, O Yes, O Yes, O Yes, If
any one will give Evidence on behalf of our Sove-
reign Lord the King, againft Edward Earl of War-
wick and Holland, of the Felony and Murder where-
of he ftands indicted, let them come forth, and
they fhall be heard ; for now he ftands at the Bar
upon his Deliverance.

L. H, §t. Will your Lordfhips give me leave
to go down to the Wooll-pack, that I may hear

the better.
Lords. Ay, ay.

Then bis Grace removed to the Woolpack, and deli-
vered the White Staff to be beld by the Gentle-
man Ufher of the Black Rod, who during the
whole Trial always received and delivered back
the White Stafi” upon bis Knees.

L. H. §t. Mr. Attorney, are you ready to pro-
ceed ?

*Mr, At Gen, Yes, my Lord,

L. H. 8§t Then bcgiﬂ, Sir. ® O Thomas

Mr, Sery. Wright, May it pleafe Trevor,
your Lordfhips, -

L.H, §t. Pray, Mr. Serjeant, raife your Voice
as much as poffible you can, that my l.ords to-
wards the upper end of the Houfe may hear.

Mr. Sexf. Wright, May it pleafe your Lordfhips,
this noble Lord Edward Earl of Warwick and Hol-
land, the Prifoner at the Bar, ftands indiéted for
the felonious Killing and Murder of one Richard
Coote, Elq; and the Indi€tment fets forth, That
upon the goth Day of Offober, in the tenth Year of
his Majeity’s Reign, at the Parith of §t. Martin
in the Fields, in the County of Middlefex, the Pri-
{oner at the Bar, the Earl of Warwick, together
with Charles Lord Mobun Baron of Oakebampton,
Richard French, Roger Fames, and George Dockwra,
Gent. felonoufly, voluntarily, and of theit Ma-
lice afore-thought, did make an Affault upon the
faid Richard Coote,in the Indi&ment named ; and
the Indi€tment chargeth, that the Earl of /7ar-
wick, at the fame Time and Place, with a Sword, -
felonioufly, voluntarily, and of his Malice afore-
thought, did give unta the faid Richard Coote, in
or upon the left Part of the Breaft of him the
faid Richard Coote, near his Collar Bone, one mor-
tal Wound of the Breadth of half an Inch, and of
the Depth of five Inches, of which faid Wound
the faid Richard Coote then and there inftantly died;
and the Indi¢tment further charges, that the faid
Charles Lord Mobun, Richard French, Roger
Fames, and George Dockwra, the Earl of Warwick,
to commit the Felony and Murder aforefaid, were
then and there aiding, aflifting, comforting, and
abetting ; and fo che Jurors charge, that he the
faid Edward Earl of IWarwick and Holland, Charles
Lord Mobun, Richard Freuch, Roger Fames, and
George Dockwra, the faid Richard Coote, feloni-
oufly, voluntarily, and of their Malice afore-
thought, at the Parifh aforefaid, in the County

 aforefaid,
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aforefaid, did killand murder, againft the Peace of
our {overeign Lord the King, his Crown and Dig-
nity. To this Indiétment this noble Lord the
Prifoner at the Bar, Edward Earl of IWarwick and
Holland, has pleaded not guilty, and for his Trial
hath put himfelf upon my noble Lords his Peers
here prefent: We fhall call our Evidence, and if
we prove this Fact for the King, we do not doubt
but your Lordfhips will give fuch Judgment for
the fame as fhall be jult.

Mr. Art. Ger. May it pleafe your Lordfhips,
I am of Counfel in this Caufe for the King again{t
this noble Lord Edward Earl of IV arwick and Hol-
land, the Prifoner at the Bar, who ftands indi&t-
ed by the grand Jury of the County of Middlpfex,
has been arraigned, and is now to be tried betore
your Lordhips for the felonious Killing and mur-
dering of Mr. Coote, in the Indictment named;
the Evidence to make good this Charge agamnft
this noble Lord, 1t comes to my turn to open to
your Lorufhips.

My Lords, the Cafe, as to the IFact, according
to my laftructions, 1s this: Upon Satuiday the
2gth of Offober lalt, at Night, my Lord of /ar-
wicky, my Lord Mebui, Mr. Freuch, Mr, Dockzra,
and Mr. Coote, the unfortunate Gentleman who
was killed, met together at one Locket’s, who kepe
the Greybound Tavern in the Strand, and there they
flayed till 1t was very late s abour twelve of the
Clock at Nigit, or thereabouts, @ Meflenger was
fent by the Company to fetch another Gentleman,
Mr. Famesy and Mr. James coming to them, in
whatCondition your Lord{hips will be told by the
Wicnefies 3 about one of thie Clock in the Morn-
ing, on Sunday the g0th of Ofeber, they all came
down out of the Room where they had been o
late, to tue Bar of the Houfe, and there, as the
Witnefles will tell your Lordfhips, Swords were
drawn, and Chairs were called for, and two Chairs
which were neareft at hand came, and two of the
Company went into thofe Chairs; who they
were, and what palt at that Time, the Witnefles
will tell your Lordihups; thofe that got in-
to thofe Chairs came out again, and more Chairs
were called for.  Bur 1 muft acquaint your
Lordfhips, that my Lord Mobun, when the two
Gentlemen that went into the Chairs ordered the
Chairmen to take them up, and carry them away,
fpoke to them to ftop and go no further, for there
fhould be no quarreling that Night, and that he
would fend for the Guards and {ecure them 5 and
after this they came out of the Chairs againy it
will appear there were Swords drawn amongft all
of them, and fome Wounds given: More Chairs
being called for, andb rought, this noble Lord
that is here at the Bar, my Lord of WWarwick, my
1ord Mobun, and the other four Gentlemen, went
all into the Chairs, and gave the Chairmen Direc-
tions whither they fbould carry them, at leaftwife
the Foremoft had Diretions given them, and the
reft were to followthem ; it wasavery dark Night,
but at laft they came all to Lereeffer Square 5 and
they were fet down a httle on this Side the Rals
of the Square, and when the Chairmen had fet
them down they went away; but immediately
fome of them heard my Lord of Warwick calling
for a Chair again, who came towards the Rails,
and there they found two of the Gentlemen that
had been carried in fome of the other Chairs, holds
ing up Mr. Goote between them, and would have
had the Chairmen carried him away toa Surgeon’s,
but they found he was dying, and lo would not

meddle with him ; afterwards my Lord of War.
wick and Mr. French were carrted by two of the
Chairs to Mr. 4my’s, the Surgeon at the Baguio in
Long-acre, where Mr. French being wounded, wag
taken care of particularly by the Recommenda.
tion of my Lord of [Varwick, and the Mafter of
the Houfe was called up, it being very late, Mr,
Coote’s Sword was brought to chat Plice, but by
whom it was brought we cannot exactly iy, While
my Lord of Warwick and Capt, French were there,
and my Lord of /Farwick had given Orders {or the
denying of himfelf, and forbid the opening of the
Door; there came rhe other two Gentlemen,
Mr. Fames and Mr. Deckwra, and upon their
knocking at the Door they were let in by my
Lord’s Order, after he had difcovered who they
were, looking through the Wicker. Mr. Fames
had his Sword drawn, but 1t was broken. My
Lord of [Varwick’s Hand was flightly wounded,
and his Sword bloody up to the Hilt when he came
in, as will be proved by the Teltimony of tiwe Ser-
vants in the Houfe, There was a Difcoutfe be-
tween my Lord, Mr. Faines, and Mr, Dockacio,
about going into the Couniry 3 but before they
went, the Swords were all called for to be broughe
to them, and upon Enquiry, there was no Blood
found upon Mr, Freach’s Sword, bur a great deal
upon my Lord of /Farwick’s, of which great no-
tice was taken at that Time. Mr. Coofe, who was
killed, had received one Wound in the left Side
of his Breaft, half an Inch wide, and five decp,
near the Collar Bone; he had likewife another
Wound upon the left Side of his Body ; both which
your Lordfhips will hear, in the Judgment of the
Surgeon, were mortal Wounds, and the Evidence
will declare the Nawre of them.

My Lords, the Evidence does chiefly confift of,
and depend on Circumftances, the Fa& being done
in the Night, and none but the Parties concerned
being prefent at it we thall lay the Evidence be-
fore your Lordfhips, as it is, for your Judzment,
and call what Witnefles we have on behalt of the
King, againft this noble Peer the Prifoner at the
Bar, and take up your Lordfhips Time no further
In opening 3 and we fhall begin with Samrel Caze-
thorne s he 1s a Drawer at the Tavern where thof
Lol'ds and Gentlemen were together, and he’ll
give you an Account of the Time they came there,
how long they ftaid, what happen’d in the Houfe

during their being there, and what Time they
went away.,

L.H.8t.Givehim his Oath. (7 bichthe Clevk did.)

Mr. dtt. Gen. My Lords, I doubt the Witnefs
1s o far off, that it will be difficult for him to hear
the Queftions that we are to afk him, unlefs we
could have him nearer to us.

L. H. §t. Mr. Attorney, My Lords feem to be
of Opinion, that it will be more for your Advan-
tage and theirs, that the Witnefles ftand ar the
Diitance they do; which will oblige you to raife
your Voice fo loud, that they may hear the Wit-
nefles and you too.

Mr. ztt. Gen. Is your Name Samuel Cazethorne ?

Cawthorne, Yes, my L.ord,

Mr. ztt, Gen. Where do yon live ?

Cawthorne. With Mr. Locket ar Chaying-Cr
‘ . i “LYefS.
Mr. Ate, Gen, Did you live with him atfthe

Greyhonnd Tavern in the §4r ; ]
Osber I rand the latter End of

Cawthorne. Yes, 1 gid.

Mr. A, Gen, Well, ' '
i - velly pray will you acquaint m
Lords with the Time whep my Lord of %Vﬁrwfr.{-}:

my
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my Lord Mobu and Mr. Coote were a,fd thalt %Iﬁlérﬂ,
how long :heyii’mied, lwhat halsli?ay ;vu ¢ they

re they, and when they went : .
mé'eafw!bzfimf. It was Saturday Night the 2gth of

+ Jaft.
Oﬂ[\f‘f: Art. Gen. Pray tell my Lords the whole of
your Knowledge in the Matter. L

Cazothorie. There came my Lord nf: Warwick,
my Lord Mebun, Capt. Coote, Capt. I*rencb_, and
Capt. Dackwra, the 2gth of Ofeber lalt, in the
Evening, to my Mafter’s Houfe at the Grey-hound
Tavern in the Strand,

Mr. Azt Gen, Flow long were they there, and
what time of Night came they in¢

Cazothorne. About Eight a Clock at Night, my
Yord Ferwick, my Lord Aebun, Capt. French,
and Capt. Coote, came in. |

Mr. Att. Gen. What Day do you fay it was?

Cazothorne. Saturday, the nine and twentieth
Day of Offober lafl. ' |

Mr., Ait. Gen. How long did they continue
there

Cawthorne. It was between One and Two the
next Morning before they went away.

Mr. A, Gen. Was any Body fent for to come
to them chere?

Cazothsine, Yes, Mr, Fames.

Mr. Ait. Gen. What Time was that ?

Coctheiue. About Twelve of the Clock.

Mr. . Gen. Did be ftay with them till they
went away ?

Cazwtherne, Yes.

Mr. A!t. Genr. What did you obferve paft in the
Company while they were there ?

Cawtborne, I did not obferve any Thing of
Quarrel, not {o much as an angry Word amongft
them, till they came down to the Bar and were
soing away 3 when they came down to the Bar
they order’d me to calt them Chairs, or Coaches,
and there were no Coaches to be had, and fo ]
went for Chairs, and two Chairs came; for the
Porter that went to call the Coaches was a great
while before he came back 5 and as I faid, I go-
ing for Chairs, there came two, but that they faid
was not enough 3 fo more Chairs were called for,
and at length there were more Chairs gotten 5 in
the firlt three Chairs, my Lord of Warwick, my
Lord Adohun, and Capt. Coote went away in; and
my Lord /Varwick and my Lord Mobuu bid the
Chatrmen carry them home,

Mr. At Gen, Were there then any other Chairs
at the Door ?

Cawtherne. There were two more Chairs at the
Door, and another was called for.

Mr. Att. Gen. Did you hear any Directions gi-
ven where they fhould carry them?

Cawtborne. My Lord IWarwick and my Lord
Mobun bid them carry them home.

Mr. A1, Ges. Did you hear my Lord Warwick
or my Lord Mobun particularly, and which, fay
whither they would be carried ?

Catwthorne, 1 did hear my Lord Mobun fay
Capr. Ceote thould go and lie with him, or he
would go and lie with Capt, Coote that Night, for
there thould be no quarrelling,

Mv. dtr. Gen. Did they upon that go away ?

Catothorne. Mr. French and Mr. Coote were in
Chairs before my Lord Mobun or my Lord 77ar-
witk, or any of the reft.

Mr. Att. Gen, What then
going into the Chairs ?

%‘rz-:vzbarne. My Lord Mebun came out to them
‘oL, V.,

happen’d upon their

and fwore there fhould be no Quarre] that Night,
but he would fend for the Guards and fecure
them.

Mr. Att. Gen. What happen’d then?

Cawtharne. Upon that, both of them came out
of their Chairs and came into the Houfe, and
there they came to the Bar, three of thent in the
Paffage by the Bar, and three of them behind that
Palmlge.

Mr. A, Gen. Pray will you tell what did really
pafs throughout the whole Tranfa@ion? What was
done after they came in again into the Houfk 2

Cawthorne. After that, I was bid to cali for Gy
Chairs, if I could get no Coaches, and fo I did,
and when I had brought what Chairs I could ger,
and returned to the Bar, I heard the Swords clath .
when the Swords were drawn, I cannot fay, nor
by whom, it might be by all the fix, for ought I
know, becaufe I was in the Street to call the Chairs,
and when I came back to the Houfe, I was in
nopes all had been quicted, for their Swords were
putting up : And when they went away ia the
Chairs, I did hope they went away friendly.

Mr. dtt. Gen. Pray how did they go away,
who went together ?

Caswthorne. My Lord of IWarwick, my Lord A
bun, and Capt. Coote went in the firft three Chairs,
them three together, and bid the Chair-men go
home 3 the fixth Chair was not then come.

M. At Gen.When that Chair came, pray what
DireCtions were given to it ?

Cawtherne. 1 did not hear them give the Chair-
men any Directions at all.

Mr. Att. Gen. Do you know any thing more
that was done after this Time ?

Cawthorne. No, my Lord, not after they went
away ; after I return’d with the Chairs, it was in
two Minutes time that they went away.

Mr. Att. Gen. My Lords, I fuppofe he knows

no more of the marter.

L. H. §t. Will you thenafk him no more Quef-
tions, Mr. Attorney 2

Mr. Att. Gen. No, my Lords, unlefs this noble
Lord fhall afk him any Queftions,upon which we
fhall have occafion to examine him.

L. H. 5t. My Lord, has your Lordthip any
Quettions to afk this Witnels? For now is your
Time, the King’s Counfel having done examin-
ing him,

K. of WWar. I defire to afk him whether I did
not bid the Chair-men go home ?

L. H. §¢. 1f your Lordfhip pleafe to propofe
your Queftion to me, I will require an Anfwer to
it from the Witnefs, and it will be the better
heard by my Lords,

Karl of Warwick, My Lord, I defire to know
of this Man, whether, when I went away in the
Chair from his Mafter’s Houfe, I did not bid the
Chair-men go home.

L., §t. Witnefs, you hear my Lord’s Quef-
tion, What fay you to it?

Cawthorne. Yes: My Lord of Warwick did
bid the Chair-men go home,

E. of Warwick. My Lord, I have another
Queltion to afk him, Whether he knows of any
Quarrel there was between me and Mr. Cooze at
that Time, or any other Time, becaufe we both
ufed to frequent char Houfe ?

Cawthorne. No, my Lords, I never heard any

angry Words berween my Lord //arwick and Mr.
Coote in my Lite.

U [Then
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[Then the Lords towards the upper Lnd of the
Houfe complaining that they did not bear bis
Grace, the Lord High Steweard was pleafed to

repeat the Queftion thus 3]
L. H. 8t. When my Lord of Warwick bid the

Chairmen go homg, or at any other time, did
you obferve that there had been any Quarrel be-
tween his Lordfhip and Mr. Coofe ¢

E. of Warwick. My Lord, 1 defire he may be
afked, fince we both ufed that Houfe, Whether
that Night when I went away, or before or after,
varrel with Mr. Coaote ¢

I had any Qu
L. 1.8, The Queftion my Lord defires you

that are the Witnefs to anfwer, 15, Whether you
did hear any quarrelling or angry Words to pafs
between my Lord Warwick and Mr. Coofe that
Night before or after they came down, or when
they went away, or at any other time?

Cawthorne. No, my Lord, I never heard any
angry Words pafs between them then, nor ever
at any time before in all my Life, but I always
looked upon them to be very good Friends.

E. of Warwick. 1 defire he may be afked,
Whether Mr. Coote did not come to that Houle in
my Company, and whether he did not frequently
come to that Houfe?

Cawtborne. Yes, they ufed to be there every
Day almoft, aad they came that Night together
in Compan: ;

E. of arwick. 1 defire he may be afked, Whe-
ther I have not been frequently in hus Company
there?

Cawthorne. Yes, 1 fay very frequently, every
Day almoft, fometimes twice « Day.

L. H. §. Would your Lordthip afk him any
other Queltion?

E. of Warwick. My Lord, I defire he may be
afked this Queftion, Whether he knows of any
particular Kindnefs between My, Coorz and me ¢

L. H.8t. Do you know of any particular Kind-
nefs between my Lord Warwick and Mr, Coote,
the Gentleman that was killed ?

Cazsthorne. Yes, my Lord, there was alwaysa
areat Kindnefsbetween them as I obferved, itever
was fo, and I never heard angry Words pafs be-
tween them, bue they were very good Friends
conftantly ; T waited upon them generally when
they were at my Malter’s Houle, which was eve-
ry Day almoft.

K. of Warwick. 1 defire to know of this Wit-
nefs, Whether he does not remember, or can
name fome particular Kindnefles that pafied be-
tween Mr. Coote and me ?

L. H. §t. Can you fpecify any particular In-
ftances of Kindnefs that pafied between my Lord
IVorwick and Mr. Coote ¢

Cazothorne. Yes, my Lord of WWarwick ufed ge-
nerally to pay the Reckoning for Mr, Ceote, and
he did fo ac this Time.

E. of (Varwick. My Lord, I defire he may be
afked, between whom he apprehended the Quar-
rel to be at this Time.

L. H. 8. Youfay, I'riend, there were Swords
drawn, and a Quarrelling at the Bar; Can you
tell between whom the Quarrel was 7

Carsthorne, My Lord Harwick, my Lord Mo-
bu, and Capt, Coofe, were all on one Side, and
the other three weve on the other Side,

LT, ot IVarwick, \Who were the two Perfons that
it was apprehended the Quarrel-was between? [
defire he may be atked.

L. H. §t. You fuy, there were Three on the
one Side, and Three on the other ; pray, betweey
whom did you appr.hend the Quarrel to be?

Cawthorne. 1 believe the Quarrel was betweey
Mr. Coote and Mr. French.

E. of IVarwick. My Lord, Idefire to know of
this Witnefs, what Words he heard Mr, Cesrp
fay, after he and Mr. French returned into the
Houfe and came out of the Chairs.

L. H. $t. What do you fay to the Queftiog
my Lord propofes?

Cawthorne. I heard Mr. Ceote fay, He would
laugh when he pleafed, and he would frown when
he pleafed, God damn him.

E. of Warwick. My Lord, I defire to know why
he thinks thofe Words were addreffed to.

L. H. §t. To whom did Mr. Coote fpeak thefe
Words ?

Cawthorne. Whether he fpoke them particular-
Iy to Mr. French, or to the other two Gentlemen
who were on the other Side of the Bar, I canngt
direély tell,

E. of Warwick. 1 defire to know of him, Whe-
ther Mr. Coate was not One of the T'hree thar wag
on the outfide ot the Bar?

Cawthorne. Yes,my Lord of Warwick, my Lor)
Mobun, and Capt, Coste, were of the outfide of
the Bar.

K. of IVarwick, Was Capt. Ceote with me in the
beginning of the Night at that Houfe ?

Cawthorne. Yes, he came at the beginning of
the Night with my Lord of I/arwick.

K. of Peterh, My Lords, I delire toalk this Wit
nefs one Queftion,

L. H. §t. Ithink it is proper, my Lords, in
Point of Method, to let both Sides have done be-
fore any Queltions be afked by any of my nobls
Lords.

L. of Peterd, 1did apprehend my Lord of 777
wick had done,

L. H.§t. No, my Lord, not as yet? pray, my
Lord Warwick, what other Queltions has your
Lordfhip to afk of this Witnefs ?

L. of WWurwick, My Lord, I defire he may be
aﬂgcd particularly this Queftion, Whether he jet-
cetved any Quarrel particularly between me and
Capt. Coote when we went out of the Floufe?

L.H.§t. You hear the Queftion, Did you per-
ccive any Quarrel between my Lord W arcwick and
Mr., Coote before they went out of the Houfe?

Cawlhorne. No, 1did not, nor ever faw any
Quarrel between them in my Life.

E. of Warwick. T defire to know who paid the
Reckoning that Night ?

Cawthorne. The Reckoning was called for be-
fore I came in to wke it; and tho’ ] think my
Lorgl of IWaiwwick paid for Mr. Coote, yer 1 cannot
fo dire@ly tell, becaufe it was colle€led before I
came into the Room to receive it

L. 1. §t. My Lord, have youany Thine mor
to ﬂ{k thiS Vﬂri[ﬂﬂrﬁ? y 1) llny ””E moie

L. of Waiwick. No, my Lord, at prefent, that
I think of,
ih'L. H.8t. My Lord Peterhsrongh, your Lord-
Ip defired o afk a Queflion, will you pleafe to
propofe it now ?
' ) . p .
| kL. of Peterh. My Lord, this Witnefs fecms to
g ¢ notice of two Sides, who were on th= one
(IL]U, and who were on the other, and that Mr.
I.ac;!? and mly Lord of [Varawick were on one Side
aelire 1o Know one Thi : Jfor
e bl o gy one 1 1ung of him, what reafon
WHto apprehend that they two were of a Side ?
; | L




L. H. $. Friend, you hear that noble Lord’s

Queftion s you feem to fay, there were three and

chree of a Side. What reafon had you to appre-
hend, that my Lord IV arwick and Mr. Coote weve

of one Side? You muft explin to my lLDr?{s hi?w
you co?c tgl En;;l{[gothat Judgment, what Reafon

1 had to think 10,
YOJC}I;E;)'L’W'HE. They three my Lord Mobti, my
1 ord Wearwick, aud Nir. Coote, were on the one
Side of the Bar; and Capt. Femes, Capt. French,
and Capt. Dockwrd, were on the other Side of the
Bar. , :
7. 1. 8. So you faid before ; but the Qlt{ﬂm_n
which my noble Lord defires to be _fatlsﬁcd in, 1S
(his, How you come to fpeak as if there was a

sarrel between three and three? What Rc;}l'on
hadt you to think, that three were on one Side,
ane inree on the other ¢

Cazwthorne. Their Swords were all drawn, and
thev ftood three on onc Side of the Bar, and three
on the other. _

%, of Rechefper. My Lords, I defire to afk this
Wimnefs one Queition ; I think he tqld your Lord-
fhips at firft, that he did not perceive any angry
Words among them ; afterwards he comes to talk
of Swords drawn amongf(t them all, three on the
outfide, and three on the infide of the Barj [ de-
fire to know what was the Occafion of thofe
Swords being drawn on the one Side or the
other?

Caweborne. Whatfoever Quarrel there was, was
amongft themfelves above Stairs, and 1 know no
angry Woras that paffed between them when they
came down to the Bar,

L. H. 8. Sce what you fay? How confiftent
one Part of it is with another! You faid at firtt,
you did not hear of any angry Words that paffed
beuween them, and yet you fay, all thetr Swords
were drawn, and three were on the one Side and
three en the other: And when you were examined
upon the ifotion of that noble Lord, what you
meaiit by three on the one Side, and three on the
other, you laid, my Lord Mebun, my Lord I/ay-
wicky and Mr. Coote, were on the one Side 3 Mr.
Fames, Mr, French, and Mr. Dockwra, were on
the other Side: How could there be two Sides,
unlels there was a Quarrel] ?

Cawthorre. 1 faid, I did not hear any angry
Words pafs between them before they came to
the Bar, or while they were above Stairs; but
there were three on the one Side of the Bar, and
three on the other.

L. H. §t. But you have not given a fatisfaCtory
Anfwer to thar Queftion which the noble Lord,
my Lord Pererboiough, afked you, What Reafon
you had to apprehend, that the noble Lord, the
Priforer at the Bar, and Capt., Coote were of a
Side ¢

Cazethorne. My Lord Mehun came to the Chair
fide, when Capt. Coote and Capt. French were oot
mto the two firlt Chairs, and told Capt. Coore,
that there thould be no Quarrel that Night, buc
that they three, my Lord #erwick, my Lord Mo-
by and he, thould go home together ; and I took
them three to be ot a Side, becaufe they were on
the ouifide of the Bar together, and when they
all went away, thewr three Chairs wene away firft
all three together.,

L. H. 8. Is that all the Reafon you can give
‘;{‘;}* Pynu fay, they were three and three of a

1 7

%‘wﬁ}{ rie, Yes, my Lord, Ididapprehend it fo,
oL, ¥
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Mr. A4it. Gen. If my noble Lords have done
with their Queftions, I defire to afl this Witnels
another Queftion ; my Lords, I think this Perion
fays, That there was a Quarrel at the Bar of the
Houfe, and Swords drawn, and as heapprehended,
three were on the one Side, and three on the
other ; but if I take him right, I do not fee that
he has given your Lordfhips any Manner of Satis-
faction, what Reafon he had ro apprehend there
were three and cthree of a Side, or, which will b
very material in this Cafe, if your Lordthips can
oct to the Knowledge of it, which three were on
the one Side, and which three were on the other s
or indeed, whether there were three and three of a
Side, as your Lord{lips will have reafon by and by
to enquire a little further into that Matter. My
Lords T defire he may bz afked this plia Quefti-
on, What Words or other Paflages he did per-
ceive, that made him apprehend there was a
Quarre] between them, and they were three and
three of a Side?

Cawthorne. 1 apprehended it from the Words
that Mr. Coote {aid, Thac he would laugh when
he pleafed, and frown when he pleafed,

Mr, Ait. Gen. Pray, my Lord, I defire he may
be utked, Who thole Words were fpoke to, and
who they were applied to?

Cawithorne. They were fpoke to Mr, Fames,
Mr. French, and Mr. Dockwra, who were within
fide of the Bar.

Mo, Att. Gen. Did he apply thofe Words to all
thofe particular Perlons ?

Cawthorne. Yes, as I thought, for they three
were within the Bar s my Lord Varwick, my Lord
Mobun, and Mr. Coote, were withour the Bar.,

Me. Aft, Gen. Pray, my Lord, I defire he niay
be aflked this Queftion, Was that before the Swords
were drawn, or afterwards?

Cawthorne. It was beiore,

Mr. Att. Gen. Fhen I defire he may be afked,
Whether the Swords were drawn upon dhofe
Words ?

Cawthorne, No, my Lord, the Time of draw-
ing the Swords was when I went out to call Chairs
and Coaches s and I know not who drew the Swords
firft, or when they were drawn 3 burwhen I came
back I tound them all drawn, and I heard them
clathing,

Mr. Att, Gen. Upon the Oath you have taken,
Was thofe Words that you {peak of Mr. Cooté’s,
That he would laugh when he pleafed, and trown
when he pleafed, before the Swords were drawn,
or after the Swords were drawn ¢

Cowthorne. Before the Swords were drawn; for
I did not fee the Swords drawn ti}l I came back.

L. H. §t. Does either Side defire to afk this
Witnefs any Queltions; if nor, then you may
withdraw, and you may proceed, Mr, Attorney,
to examine fome other Witnefs,

Lord /¥harton. My Lotd, there was a Queftion
afked at the Bar about the Hindring of the Quar-
rel, and my Lord Mohun’s Defire to part them,
and make them Friends; I defire the Witnefs,
betore he goes away, may beatked what he knows
of that Mateer,

L. H. 8t It has been obferved by my Lord, that
you faid, when they came down to the Bar, and
the Quarrel happened, fome Body would have
prevented it; pray repeat that Matter again,
Did you obferve any of the Company were dilf-
pofed to take up the Quarrel, and muake them
Fricnds, and who they were ?

U 2 Cai-
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