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of that By-law they exafted and received the Mo-
neys; and their Jultification will be confidered
by-and-by. Bur as to the making the Law, they
neither confels it made by themfelves, nor by any
deriving Authority under them 3 neithier do they
traverfe, or deny it. For the Averment, that it
is the fame Law, and the Traverfe, that any Law
was made aliter vel alio modo, 1s no legal Denial,
that the whole Corporation (conhfting of Mayor,
Citizens, and Commonalty) did not make that
Law upon which an Iffue could be taken. Be-
fides, if Mr. Recorder would have the Court in-
tend, that the Common Council, fet forth in the
Rejeinder, is a diftinct Body of Men from the
Politick Body of the whole City the whole Plea
amounts but to the General Iffue, What the Con-
{fequence thereof will be, 1 will confider upon
the Point of the Crimes fet forth 5 bur at prefent
the Court cannot otherwife intend, but that they
that made this Law and this Petition, were the
fame Mayor, Citizens, and Commonalty, who are
exprefly charged therewith, and in their Pleas they
do nor traverle or deny it. It is juft fuch another
Ples, as where an Information 15 brought againft
feveral Perfons for killing and taking away of
the King’s Deer; the Defendants fhould plead,
_ that certain Perfons (not aaming them, nor from
whence they come, nor by whom fent) pretend-
ed a Cuftom to kill the King’s Deer, and ac.
cording to that Cuftom they killed the King’s
Deer, for the Defendants Ule, and the Defen.
dants carried away the Deer. Who (I pray) fhall
the Court intend killed the Deer, but the De.
fendants, or fome by their Authoricy?

I now come to the main Point of the Cafe:

Whether by any thing difclofed upon thofe Plead-
ings, there appears a fufficient Title to the King, for
the Court to give Fudgment of Scizure of the Fran-
chife of the City of London? The Title I infift
upon for the King, is for a Forfeiture by Aés
done by the Mayor, Citizens, and Commonalty,
in Breach of their Duty, and the Publick Truft
repofed in them ~von their irft Ereftion. It is
my part to maintain, that the Caufes affigned are
fufficient in themfielves, and fufficiently difclofed
to the Court, for the Court to give Judgment
upon, I fhall confider them,

Firff, As they ftand upon the Replication, as
Crimes laid to their Charge, which will amount to
a Forfeiture of the Franchife,

Secondly, How they ftand upon the Rejoinder
and other Pleadings, whether fufficiently traverfed

or denied, confefled and avoided, or in the leaft

extenuated.
Firft, The Crimes {aid in the Replication, are

two In general : .
1. Oppreflion of the King’s Subjects by Co-

Jour of Law: And,
2. Stirring up Seditions by Libelling their
Prince, and his Government.

Thefe two only are laid in the Replication, but
colleCted out of maay fufficient Caufes for Seizure
of any Franchife. The notorious Riots commit-
ted in the Face of Juftice, to the Comforting and
Abetting of Criminals, and Terror of the Judges ;
and thofe not only not fupprefied or punifhed by
the Magiftrates, but countenanced and encou-
raged by them. The Tumults of many Thou-
fands, expofing and burning in Effigie {everal of
the King’s Proteftant Subjects, not fupprefied or
punifhed by the Magiftrates; but by {ome encoy-
raged, and by Contributions {upported. The En-
couragement of Libels and Libellers of the King
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and Government, by and within the City. Thefe
and many more I could enumerate,are commonOf.
fences to the City of Londsn, with other Cities, and
populous Corporations 5 but thefe are fuch as have
been in the Cafes produced adjudged Caufes of
Forfeiture of the Franchifes for Mifgovernment,

And in thefe Londen hath but imitated itelf
in former Times, and other Cities and Boroughs,

But in the Cafes infifted upon, London hath out.
done itfelf, and all other Cities and Boroughs
too, by affuming a Power to make Laws for
levying of Money upon Foreigners for their own
Ule; and to deliberate, adjudge, and condemn
their Prince’s publick Actions, and publickly li.
belling of them to his Subjects. Never did Lox-
don before now, or any other City or Borough,
tin Times of Peace,and not under an actual Re.
beilion) commit the like Breaches upon the
Government, to aflume a Power fuperiur to any
the King hath in like Cafes, to lay Burdens upon
his Pcople, and to levy Money, and to invade
the King’s Prerogative, by deliberating and de-
termining of his publick Actions to the Confe-
quences thereof, and publickly libelling them to
the reft of his Subjefts. And in Execution of
fuch unjuft Power, that the Mayor, Citizens, and
Commonalty, did make and publith a Law for
levying of Money upon the King’s Subjects, as
well Foreigners, as others, coming to the publick
Markets with Provifions. And chargeth fe enl
Particulars, and divers other Sums 1mpofed upon
all Coiners to the Markets, whether they feil or
no ; and that if any Perfon refufed to pay, he
fhould be purt out of the Market.

Again, That the Mayor, Citizens, and Com.
monalty, by Pretext of this Law, ‘made by them-
felves, and for their own private Lucre) did ex-
act and levy yearly of the King’s Subjects, Sums of
Money amounting to Five thoufand Pounds ger Ai-
num, and converted and difpofed the fame to their
own Ufe, in Subver{ion of the good Government
of the City 5 in Oppreflion and Depauperating the
King’s Subjects coming to the Markets ; in Kaifs
ing the Prices of Provifions in Markets, to the
Damage of the King’s Subjeéts; to the manifeft
Difherifon of the King and his Crown, contrary
to the Truft repofed in them as a Body Poliuck. |

In the firft Branch of their levying Money,
there is this Crime laid to their Charge: An Abu-
fion of the Liberty of a Body Politick in its high-
eft Point of Truft, viz of making Laws for the
better Government of its Members, and other the
King’s Subjects repairing to the City.  This 1s no
diftin& Liberty from the B.dy Politick, but in-
cident to it, as hath been fhewn; and therefore
cannot for any Abufe be fingly loft, or fevered
from their Body Politick, no more than the Body
Politick can fubfift, or attain the Ends of good
Government, without fuch a Power, which the
Law raifeth for a better Difcharge of that Truft
But the Law entrufteth no Corporation with 2
Power to levy Money for their private Profit, be
the Colour what it will; nor can fuch Power be
derived from the Crown to any Corporation;
neither can any Authority be produced, that gives
the leaft Countenance to fuch an Authority: The
Cafe of Blackwell-Hall is exprefs againft 1t; that
was roled good, becaufe it was pro bono publicts
and not pro private lucro; it was but a (mal
Reward for the Officer who attended that Bufi-
nefs; the City got nothing thereby, Corpora-
tions, as well as other Communities not 1ncorpo

rate, are by Law entrufted with Power (o raife
- Money



1682.B. K. the City of London oz 4 Quo Warranto.

Money for Ufes publick to the Community ; but
fuch Power is confined to the Precinils ot the
Community ; they cannot fay thetr Chatge upon
Foreigners ; as for Reparation of Churches, High-
ways, Bridges, and fuch-like publick Charges.
Thefe Crimes, at Common Law, came the near-
eft Treafon of any. Sir Thomas Halley, 20 R, 2.
for preferring a fcandalous Bill, was adjudged to
die as a Traitor; his Life fpared at the Inftance
of the Bifhops; and after 1 H. 4. N. 9. upon
his Petition, the Judgment was reverfed. To lay
Impofitions upon the King’s Subjects was not
only an Incroachment on Royal Power, but of
the Power of Parliaments, And what Incroach.
ments of Royal Power were Treafon, what not,
was in the Breaft of the Judges, as appears by the
Perition in Parliament 21 Ed. 3. V., 15. and after
fertled by the Statute 25 £d. 3. Certainly that
they have an immediate Tendency to a Rebel-
lion, isevident. To alienate the Subjects Af-
fe@ion from their Prince, is a great Step that
Way s and for fo great a Body of Men (both
for Riches and Reputation) to adjudge and pub-
lith, that the King, by his Prorogation, hath in-
cerrupted the publick Juftice of the Kingdom,
and the neceffary Provifions for his own Safety,
and the Prefervation of his Proteltant Subjects, is
in Effeét to determine and publith the King unfit
for the Government, and by neceflary Confe-
quence would aliene the Affc€tions of fuch as fhould
believe them. Add to this the Powerthey affume,
and juftify, to levy Money to their own Ufe, up-
on Foreizners as well as Citizens, and that to any
Sum; which Mr. Recorder prefled as the Force of
his Argument, that little or more made no Dif-
ference. When thole they have perfuaded to
draw their AffeCtions, fhall be aflured of fuch a
Legiflative Power to aflilt them with Supplies;
what Confequences may be expected, every Man
may judge. Efpecially if one thing more had
been effefted, as was contrived and endeavoured
to be eftablifhed s that London fhould become
the Ajdum of all Malecontents, as Rome was
heretofore, who might there vent their Gall
againft the Government impune, and without Fear
of Convittion.

I thall confider the Offences particularly, asthey
ftand upon the Replication, as to the Levying of
Money.

1. They are charged, that they in Common Coun-
cll affembled, refpeéting only their private Liucre,
and in Breachof the Truft repofed in them for good
Government, did affume upon them an illegal and
unjuft Power and Authority to levy Money upon
the King’s Subjects to their own Ule, without
any lawtul Authority, And the City of Londoxn
have by feveral Charters fuch exprefs Power given
them, but it is confined to their own Members ;
netther the King nor the Law ever gave them any
Power over Foreigners,to charge them for the pri-
vate Profit of this City. Now to affume fuch a
Power is a plain Ufurpation by a2 Body Politick
upon the Crown and the Law, and is a manifeft
Breach of that Truft for good Government, by
an open and avowed Oppreflion of the King’s
Subjeéts by Colour of Law, which is the worft of
O_ppreﬁ"lons; and therefore the Law not only
gives a new Name, but layeth heavier Penalties
upon Oppreflions committed by Perfons in pub-
lick Truft, Itis called Extortion, and Oppreffion,
where committed by any Perfon in publick Of-
fices or Trufts, It is not fufficient, that the in-
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jured Perfons may have their A&ions, or that they
may be fined at the King’s Suit; but the Law
gives a Forfeiture of the Places of Truft, and all
may be exacted from them, if the King pleafe.
The Perfons injured may recover their Damages ;
They may be fined at the King’s Suit, and their
Offices fe1zed, the Law adjudging all thefe Pe-
nalties but equal to the Crime, The Markets, as
they ftand upon the Replicatton, muft be intend.-
ed Free Markets, as the Streets of London are for
all the King’s Subjects to have recourfe to with
their Provifions, for Supply of the Inhabitants,
without Payment of any Toll. The Sums of
Money, for buying whereof the Law is made,
as fet out in the Replication, cannot be for any
Toll of Markets, nor for Piccage or Stallage,
which may be annexed to Markers; but Impo-
fition upon the Perfons or Goods coming and
brought thither, whether they fell or not, and
whether they have any Stalls or not. And the
Procefs 15 admirable, that if the Perfon refufe to
pay, he fhall be turned out of the Market ; as if
the Law were, that every Man that walks in the
Streets thould pay 64. and if he refufe, he fhould
be turned out of the City. I muft confefs, the
Procels is as good as the Law. Thus this Crime
ftands upon the Replication, How have the
Mayor, Citzens, and Commonalty varied it in.
their Rejoinder? Not one Jot 5 for as to this Point
of Charge, that they ufurped fuch a Power, and
did execute 1t by making a Law for levying of
Money in Oppreflion of the King’s Subjects,
they give no Anfwer at all, either by traverfing,
or denying, confefling and avoiding. If they
had traverfed their making of the Law, the Spe-
cial Plea had amounted to the General Iflue; but
as it is, there is no Anfwer at all given to it.
And therefore, if the making of fuch a Law,
in the manner fet forth in the Replication, be
an Abufion of the Franchile, Judgment of Seizure
muft be given for that Abufe,

The Realons given by Mr. Recorder, that the
making of this Law will not forfeit the Franchife,
were thefe :

(1.) That if the King had made fuch a By-law
in the Charter of Incorporation, that would not
have forfeited the Corporation ; no more can it,
if it be made by the Corporation afterwards.

I do not underitand the myftick Inference of
this Argument, unlefs it be to continue the Al-
legory of relembling Corporations to Kings, that
they can do no Wrong, and confequently can
forfeit nothing by their Aéls, though againft Law.,
Where the King annexeth any Power to any Of-
fices or Corporations, which the Law allows them
not to exercife, the Law doth not adjudge the
whole Grant void, but only thofe Powers: But
if Officers or Corporations fhall affume upon
themfelves to exercife Powers which the King
could not grant, againit the End of their Infti-
tution, by Extortion and Oppreflion of the King’s
Subjedts, it is not fufficient, that the Adlsare void,
becaufe illegal 5 but the Offenders fhall be pu-

nifhed in fuch manner as the Law provides.

(2.) In all the Suits where By-laws have been
adjudged unreafonable and void, it was never held
or {aid, that fuch By-laws forfeited the Corpora-
tions and if it thould, every little Miftake in the
By-law fhould forfeit the Corporation, which
would render the State of Corporations very un.
fteady and uncertain,

(1.) Ianfwer, firft, That in thofe Suits between

Party
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Party and Party, there was no occafion for the
Court to declare how far the By-law has in-
trenched upon the Prerogative, by Breach of the
Condition in Law annexed to the Liberty. But
i remember, in the Cale of the Mayor of /7iccomb,
Mich, 27 Car. 2, upon Complaint in this Court
to my Lord Chief Jultice Hales, of his Refufal to
fign the Poois Rates, he publickly declared to
him, That if he peififted in his Obftinacy, a Qiro
IParrante might be brought to feize the Fran-
chiie.

2.) There is a plain Difference between By-
Taws, for reculating the Actions of the Mem-
bers, and cthicrs within the Corporatien, with a
Penalty to inforce Obedience, and a Law direct-
Iy for levying of Money: In the latter Cafe, the
lzvying of the Money is the principal End of the
Law; and to levy it pio privato lucro, and upon
Forcigners, can receive no Pathation from being
a Miitake againtt all the Laws and Authorities
that are extant, But in the former Cates they have
a Semblance for common Benchit, and pofiibly
micht be for the Benelitof all the Members, could
the Reftriftion be made by Law; and the Penal-
ty 15 but collateral, to inforce Obedience, and
will ftand and fall as the Law determines of the
Principal, And the Law nowhere determines
all the Cafes,where the Liberty of anyMembers (as
to Trade) may not, or may be reftrained, where-
by there is Room keft for Miitakes; but againft
{o known and univerfal a Principle, that no Cor-
poration can fevy Money for their private Profir,
10 Excule of Miftuke can be admitted.

2.) That which fhelters all other By-laws
from Oppreflion, is wanting in this; thatas to
the Recovery of the Penalty, they refer to a
Courfe of Law, whercby they {ubmit their By-
law to the Judgment of Law for its Validiy,
that if they have committed any Miftake, 1t may
be correéted by Law, But here the Remedy is
plain Force 5 if the Perfon do not pay, he fhall
be turned out of the Market with his Goods:
What was fettled ~ . Wrong, fhall be recovered
by Force. Thus Mr. Recorder’s arguing makes
the Duty a mere voluntary Payments i is, Solve,
art abi, he hath s Eletion to pay, or be gone,
I have not mct with a more artbutrary Principle
aflcrted or defended 1n a Court of Law.  Should
the King lay an Impefition of 124, on every one
that entered Fbitehall, with Order to the Porter
to turn him out upon Refufal of Payment, what
a Duft would this make, that the Subjects Rights
to have Accefs to their Prince were nvaded !
Why, it is no more than Sufve, ant abi. The
Right of all the King’s Subjs(ts, 10 come with
the Provifions to publick Markets, is far greater,
and as great as of the Lord Mayor, or of any
of the Citizens to come there; and the putting
fuch Terms upon their Righit 15 abfolutely illegal,
in the worft Scnfe that Word 15 at any time ufed.
And herein Mr. Recorder was in the right, that
more or lefs are not material, becaufe every Sum
impofed in fuch Cafe is illegal, and what is il
leeal, cannot be reafonable; which abfolutely
precludes the Averment, that the Sums were rea-
fonable; which obrains only in luch Cafes, where
of common Right fome Sum may be taken.

4.) In the laft Place, the queftioning of a

Liberty in o Quo Harranto, whether upon the
Tide, or for a Forfeiture, is upon the Right be-
tween the King and the Corporation,  In cafe of

Miftakes and common Errors committed, thofe

Proceedings betvieen the King and - Hil. 28 Car. 11,

are not to be jufbified upon a Queftion of Right ;
and if they be, they are no longer Miftakes, bur
wilful Crimes, And therefore, in all times fuc)
Miftakes, both in making of Laws and Matters
of Fact, have been pafied by, and pardoned
by the Charter of Conhrmatioh, etiamfi abufi fu-
erint,  And in the Multitudes of @ro Warranto’y
that have been brought, mofl ended by Submif-
fion before Pleader. But where it fhall be infifted
upon 1 pointof Righe, though in a fmaller Pojng
of Oppreflion, upon fuch Grounds as may equal-
ly intitle them to commit the greateft Oppref
ftons, Maais & Minns do not affect the Cale in
point of the Right or Forfeiture 5 bur the Que
ftion 15, Whether they have broken their Truft»
And if {o adjudged, Forfeiture is 2 neceffary Con.
lequence.

(3.) The Third Reafon Mr. Recorder infifted
upon s 19. . 7. cap. 7. That there had been no
need of that Law, if Corporations By-laws would
be Caufe of Scizure

1.) I anfwer, That Statut: ex ends not to the
By-laws of Cittes and Boroughs incorporated;
but to Guilds and {pecial Fraternities,

2.) It extends to go .d By-laws as well as bad,
for greater Caution, that they put o new By-
laws in Ure oil allowed ; but the Allowance
makes them neither better nor worie, only thel-
ters for the 40/ Penalty, asinthe Taylor sof Ipf-
wich’s Cale, ¢, 11, b, £ 54 So that the By-laws
are but of the fame Force they were befure that
Statute, &' If they are good Laws, they may
be exccuted without Allowances; and [ have
before fhewn, that the Addition of another Pe-
nalty doth not difpenfe with the Penalty upon
Breach of the Condition given by the Common
Law. The other Crime of Oppreffion they are
charged with, is, that they did exat and levy,
to their own Ufe, the feveral Sums, and others,
amounting to 50000 per Amn. in Oppreflion of
the King’s Subjects, and raifing the Prices in the
Markets for their own private Lucre.

Secondly, In theirRejoinder,taking by Prote(tation
they are not of thatValue, the Mayor,Citizens,anc
Commonalty acknowledge the exalting and re-
ceiving the Monies to their own private Ule,
but fay not of what Value they are; but be they
of what Value they will, attempt a Juftification,
It muft be admitted, thatif the Juitification be
infufficient, the Court cannot otherwife judge of
the Crime than as it is laid in the Replication®
where it appears to be as great Extortion and
Oppreflion of the King’s Subjeéts, and conti-
nued for many Years together, by Colour of an
Authority ufurped by them, as ever was practifed
by any Subjets upon their fellow Subjects ; which
cannot be denizd to be an apparent Breach of
that Truft committed to them, for the better Ad-
miniftration of the Laws and Juftice to the King's
Subjets.

The Parts of their Juftification are thefe:

(1) A Cufiom, that Time out of Mind, thers
have been publick Markets within the City.

(2.) They make Title to thefe publick Markets
by Prefcription, but claim not any Toll of com-
mon Right belonging to thefe Markets.

So that both upon the Cuftom alledged, and
Prefcription made, the Court cannot otherwife
intend but they were free Markets, as in ruth
they were, Then they alledge a Cuftom, that

Time out of Mind, they ufed at their Charge 10

provide Places where the Markets were lw:lrlé a!;]d
talls
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Spalls and Stations, and other Accommodations for
the Market-people, and Surveyors, and other Of-
ficers, for the better Government of the Market-
people; and did cleanfe, and were bound to
cleanfe, the Market-places. And for defraying of
their Charges for all the tume aforefaid, they had
and ufed to have diverfa rationabilia Tolneta, Ra-
tas, five denariorum fummas, of all Perfons com-
ing to the Marker, for Stalls, Stations, and
other Accommodations for the felling of their Pro-
vifions. Although they received Monies Time
out of Mind, and unul the By-laws, they can-
not tell what thefe Sums were, nor what to call
them, whether Tolls, Rates, or Sums of Money,
Tolls they could not be, that 1s admitted of all
Hands, becaufe againft common Right, and to
be paid upon Entry mnto the Market, whether
fold, or not. They do not intitle themfelves fo
much as to Piccage or Stallage ; for they make
no Title to the Land where the Markets have
been, or are held. And we ali know, that before
the A& of Parliament provided at the publick
Charge fit Places, and fettled them upon a pub-
lick Truft for Market-people, what Provifion
was made of Places by the City, viz. in the pub-
lick Streets, where there ever was a Free Market
for Provifions, as would have been made evi-
dent, had the City tendered a fuflicient Ifiue. Be-
fides, the Sums charged mn the Replication can
neither be of Piccage or Stallage ; but laid vpon
Goods brought within the Market, whether the
Vender made ufe of any Stall, or Breaking of the
Ground, or no. Neither is 1t averred in this
Plea, or by any Words of Reference can it be in-
ferred, that the Sums in the Replication are the
fame with thofe they claimy they claim only by
Cuftom rationabilia Tolneta, Ratas, frve denarior’
Stmmas,

(3.)Mr, Recorder would juftify thisPlea, that fuch
a general Claim, with an Averment that they are
reafonable, is a fufficient Juftification of particu-
lar Charges, which are againft common Right;
and infitted upon the Claim of the City of Loa.
dont of the Water-Bailif’'s Office, with the Fees
thereto belonging 3 and the Cale of Maidenbead
i Palmer’s Reports, of the Market, with the
Toll thereto belonging. Thefe Precedents an-
fwer themfelves, there was no particular Charge
for the Toll or Fees, but what is charged particu-
larly is anfwered ; befides, the Toll and Fees are
chimed of common Right, as belonging to the
Market and Office. In Muidenhead’s Cafe the
Judges agreed, that Toll according 1o common
Right might be granted by general Words ; but
Toll againit common Right could not, nor be
prefcribed for but in Cereainty.  In that Cafe re-
ported by my Lord Hales, Franchife pl. 11. the
Qiﬁerencc is exprefly taken ;5 and the Authorities
cied of 9 H, 6. 45, 11 H. 6. 14. Fit. Avowry
126, That Demands againlt common Right
ought to be prefcribed for in Certainty; and the
Authorities produced by Mr. Recorder in the
Lord Cobbam’s Cafe, 1 Len. 218, Hickman's Cafe,
2 Roll. Abridg, 125. and Roll, 2. Abridg. 26s.
The Cafe of Dublin for Keyage or Cranage, {o the
Cafe of Hill and Hawls, and the Bell-man of
Litehfield, prove it. No Man queftions but Ci-
ties and Boroughs, upon good Confideration, may
prefcribe for Sums of Money againft common
Right; and may prefcribe for an apt Remedy
for Recovery of fuch Sums; butall the Authori-

tes prove itmuft be prefcribed for inCertainty,that
x
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the Court may judge of the Reafonablenefs of it.
And whoever claims againft common Right, maft
make out his Demand, botl inCertainty, and that
it 1s realonable 5 it is otherwife; where according
to common Right, as in Fines for Copyhold
Eftates, it s incumbent on the Tenant to fhew if
unrcafonable, Befides, this Cuftom is void;, be-
caule they do not intitle themfelves to any Re-
medy for thefe uncertain Sums,

(4.) The next Part of the Juftification is, that
Time out of Mind, within the Cicy there hath been
a Common Council; the Imperfedtion whereof
I have already obferved.

(5.) They {et forth a Cultom for this Common
Council to make Laws for the better Govern-
ment of the Markets, and appointing contenient
Places and Times for the Markets.  Et ex Affef-

Sione €9 in certitudinem reautione of reafonable

Tolls, Rates, or Sums of Money to be paid by
Perfons coming to the Market, pro Stallis, S$ta-
tionibus, &5 aliis accommodatiombus 5 {o as thefe Laws
be prefitable to the King and his People, and
not con:rary to the Laws of the Land. For the
firft Part of the (pecial Cuftem, for the betier Go-
vernment of the Markets, and appsinting con-
venient Places and Times, i nceded no 5 for ic
s incident of common Rizht to every Lord of a
Market, and the Grantee of every Market, with-
out fpecial Claufes, Lath the fame Power and
Truft. And yer 1t 1s ufbeild in with gréat So-
lemnity, a Confirmation by Magne Chartg, a
Charter in Parliament, 1 £d. 3. & 7 R, 2. to
make good a Cuftom, which is but the Com-
mon Law. Unlels they fet up this Cuftom to
divert themfelves, who have pleaded themfclves
Lords of the Markets, and {o to fix it in others
who are no Lords of the Markets; and thence
to infer, that cthe Cuftom having inirufted others
than the Mayor, Citizens, and Commonalty, with
the Government of the Marker, they the Lords
of the Market ought not to fuffer for the Mif-
government of thole other Members. The fe-
cond Part of the Cuftom is infenfible, To make
Laws and Orders, ex Affefivac & in certitudinem
reduclione of reafonable Tolls, Rates, or Sums of
Money, to be paid by all Perfons coming to the
Markets, for Stalls, Stations, and all other Accom-
modations. What i1s meant by A/ffefione without
an Anglice, 1 cannotimagine; it isno Law Term ;
in its proper Signification, 1t fignifieth Sitting to-
oether; whence our Seffions quarterly, and Sel-
{ions of Parliament, have their Name, The oe-
neral Rates fet by the Parliament upon the f{everal
Counties are fometimes called Afleflments, and
thole intrutted with equally dividing the Rates in
the feveral Parcels upon the Inhabitants, are cal-
led Affeffors. In which of thefe Senfes, or what
Senfe, the City’s Counfel app'y this Word, I can-
not refolve: for Mr. Recorder did not refolve ir,
It feems by the fublequent Words to be explain-
ed in certttudinem ponere, and to have fome Re-
{emblance to the Parochial Afleflments, where the
Duty before is impofed by Law, buc the Afcer-
taining of every Man’s Proportion is done by the
Affefiors: And this. Mr. Recorder inclined to in
his Endeavours to fupport the Cuftom, gene-
rally for reafonable Rates. And in this Senle too
the City feems to underftand it, by waiving of
the Affeflment in their Rebutter,  In our Surre-
joinder we traverfe the Prefcription of taking of
the Rates mentioned to.be by the By-law affefied,
and reduced intoCertainty; which Iffue they waive,
and
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and infift only upon their Prefcription generally

alledged. Now, if taken in thisSenfe, the-Claufe:

1s wholly infenfible and incertain, ‘becaufe the
Tolls, Rates, or Sums of Money to be paid, are
not referred to any former Law that impofed
them ; they do not fo much as refer to the Pre-
{cription, and the Sums claimed thereby ; but the
Claufe is independent and abfolute of itlelf.
Neither can the Court now intend it to refer to
thofe Sums claimed, becaule we would have {o
intended it; and therefore took an apt Traverfe s
but the City waived it in their Rebutter ; and they

do lie under this Dilemma, that either it mult be-

{o intended, and then being traverfed and watved
by them, the Iffue mult be taken againft them; or
it cannot be {o intended, and then the Cuftom 13
incertain and infenfible, And it cannot be intend-
ed by the Court for levying of Money by a new
Impofition for the private Advantage of the City;
that (as I have fhewn) would be againft Law,
and is contrary to the Prefcription they have made,
and would vitiate their Plea, by claiming the
Thing by Prefcription, and by a new Law,

(6.) They fet forth a By-law, which imports a
new Impofition throughout, of {everal Sums to
be paid to the Mayor, Ciuzens, and Commo-
nalty 3 and they provide a new Remedy, that
the Refufer thould be removed out of the Mar-
ket, They aver indeed, the Sums are reafon-
able; but fet out no Fat upon which the
Court may any ways judge they are fo ; which are
incumbent upon him that will claim any thing
againft the common Right. They do not fo
much as aver, that the Mayor, Citizens, and
Commonalty laid out one Peny out of their
Revenue, for providing the Markets and Stalls,
or what other Stations or Accommodations they
furnithed the Market-people with, fo as to give
the leaft Support to this extraordinary By-law.

And this Averment was induftrioufly left out,
left Iffue might be taken upon ir; and fufficient-
ly proved, that both the Places, Stalls, and Con-
veniencies, were provided for out of the pub-
lick Monies granted by Parliament, in Truft for
all the King’s Subjets coming to the Marker,
as we have fet out in our Surrejoinder, Then 1t
would have evidently appeared, that this By-jlaw
was not only in Breach of the Common Law
Truft repofed in them for good Government ;
but in Breach of that Truft repofed in them by
Al of Parliament. For all the King’s Subjects,
and thefe publick Monies received and laid out
upon that Truft, are made the Confideration to
ground the Subjects Oppreflions upon by this
By.law. Though they laid out not one Peny, as
appears to the Court, yet they acknowledge to
have received all the Money to their own Ulfe;
and their Juftification failing, it muft be in-
tended, they did 1t in fuch manner as is fer out
in the Replication, which chargeth the higheft
Oppreffion that can -be poflibly committed by
Subjeéts upon Subjetts, and is deftru&tive of com-
mon Juftice and good Government. Itislikewife
as great an Ulurpation upon the Crown, to lay
Taxesupon the King’s Subjeéts without his Autho-
rity, and openly and avowedly to juftify 1t How
much fuperior this Offence is to thofe, whereup-
on Inftances of Seizure have been given, I leave
to the Obfervation of the Court, Their Reply,that
the Toll only can be forfeited, orat moft the Mar-
kets, canweigh little. That the Markets cannot be
forfeited, Mr, Recorder admits wpon the Authori-

© Markets,
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ty of the Cafe of Maidenbead, that Toll is not jn.
cident to a Market, This Impofition is whoily
foreign to the Markets, which muft be intended
Free-Markets, wherein all the King’s Subjedts
have Right to fell and buy, difchargad of Tl
which fhall be intended to have its Commence..
ment by Ere&tion, not by Grant to any Perfon,
which the King may do in Cafes of Fairs apd
Or if they be granted to any Per-
fon, if without Thalls, fuch Grants are upon Fruft,
for Benefit of the King’s Subjeés to buy and
fell ins and the Grantee intrufted with the Ryle
and good Government thereof, for the Benefic
of others, Befides, the {eizing of the Murkers
is no Punifhment of the Corporation, bur of
all the King’s Subjects, who are the Perfons op-
prefled, and whefe Rights are invaded by this
Impofition. The Opprefiion is by the Corpora-
tion, and by an Authority they cluim over the
King’s Subjects, to lay an Impofition upon their
Goods, and to levy it by Force; which is an
Abufe of the Power the Law hath intrufted them
with, and a Mitufer of the Franchife to Op-
preflion. To forfeit the Sums exacted and levied
15 1dle, and no Punithment; for they never had
Right to them, and fo no Right can be forfeited.
In the Cale of Muaidenbead, where a reafonable
Toll was granted, they had a Right to Toll,
which may be forfeited by Abufer, in taking an
unreafonable Toll; but where there is no Richt
to take any thing, there is no Right to be for-
fetted, but that Right by Colour whereof the
Extortion or Oppreflion is committed. If an
Ofhcer, by Colour of his Office,

opprefs, the Office is forfeited, or g, Quo Wir-
the Officer may be fined; the mmor.
Cafes were cited by Mr. Solici-

tor, The Levying of two Shillings for the
Penalty of breaking the Affize, torfeited the
View of Frankpledge. Uling of faife Weights
and Meafures forfeited the Franchife of Evéfbam.
And generally, whatever is an apparent Breach
of good Government, wherewith every Franchife
is intrufted, will, in point of Right between the
King and the Franchife, amount to a Forfeiture 5
becaufe it is a Breach of publick Troft repofed
1n them by Law.

2. I thall conclude with the laft Branch of the
Crimes laid to their Charge:

For invading the King’s Prerogative, and pub-
lickly hibelling of him, and his publick Adts, to
the People.

Thz Replication chargeth the feveral Fadts thus:

(1) That the Mayor, Citizens, and Commo-
nalty, in Common Council affembled, malicioufly,
advifedly, and feditioufly, and without any law-
ful Authority, took upon them to cenfure the
King, and the Prorogation of Parltament made
by the King,

(2.) That they gave their Suffrages, and ordered
a Petition fhould be prefented to the King, in the:
Name of the Mayor, Aldermen, and Commio-
nalty, containing the fcandalows Matter alledged.

(3.) That they malicioully, advifedly, and fediti-
oufly, and to the Intent the faid Petition fhould
be difperfed and made publick, to perfuade them,
that the King by the Prorogation had obftructed
the publick Juftice of the Kingdom, and to ftir
thern up to a Diflike of the King’s Perfon and Go-
vernment, and to difturb the Peace of the King-
dom; did order rhe faid Pention (containing

the faid {candalous Matter) to be printed.
(4.) They
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(4.) They afterwards malicioufly, advifedly,
and fedittoufly, and to the Intent, that the Peri-
rion fhould be difperfed and publifhed among the
King’s Subjects, to aliene and withdraw their Af-
feétions trom the King and his GGovernment, did
print, and caule to be printed and publifhed the
f2id Petition, in Contempt and Scandal of the
King and his Government, and to the promoting
and exciting ot Sedition and Difturbance of the
Peace within this Kingdom,

The Crimes, at Common Law, were contra
Pacem, and punifhable by Fine and Imprifonment
in particular Subjects; where committed by Per-
fons in publick Office, or intrufted with Govern-
ment and Prefervation of the Peace, they are of a
deeper Dye. Inthe Title of the Stawute, 13 Car. 2.
cap. 1. for Prefervation of the King’s Perfon and
Government, they are called feditious Praclices
and Attempts 3 for Prevention whercof that Law
provides, That if any Perfour or Perfons fhall ma-
licioufly and advifedly (by [7riting or Printing) ex-
prefs, publifh, or declare any Words, Semtence, or
Shing, to tucile or fiir up the People to Halved er
Duflike of the Perfon of bis Majefty, or the efta-
Wifbed Goveriment s fuch Peifon is made incapable
of any Ofjicz or Place of Truft, and to be fuither
puaifhad, according to the Common Law and Statutes
i fuch Cajes,

This Law takes Notice, they were Crimes at
Common Law, and punifhable as feditious Prac-
tices, Sir fames Bagz’s Cafe allows Confpiracies
and ignominious Crimes to be Caufes of Dif-
franchifement; much more a Confpiracy of all
the Members, to libel the Governmentr, and
alicnate the Affections of the People from their
Prince.

Now, What Anfwer do they give to thefe
Charges in eicher Rejoinder?

Tothe firit and laft they give noneatall; they
fhew no Authority for them in Common Council
to debate, deliberate upon, and to determine of
Prorogations of Parliaments by the King, or the
Confequences thereof, which are iuler ardua Regui,
and not to be treated of but by the King’s Writ:
They are not of the King’s and Kingdom’s Com-
mon Council, but intrufted to advile in Affairs of
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_the making of the Peti*tion lawful, M any Things
1n themfelves are _Iawfql, yet if done with an evil
Intent, and for an evil Puarpole, become unlaw.
tul and criminal, npd upon ivet Guilty, Proot mutk
be made of the evil Intent; where the Thing it~
felt is lawful, there needs no other Proof, To
le under an Hedge on Shuter’s. Hill
1s lawful 5 but to Jie there in Wait
to kill or rob 2 Man, is unlawfal,
and 1mports Scandal, To luy Weol
near the Sea-fide is lawful; but
laying 1t there with an Intent ro
export it, 1s criminal, and forleirsthe Wool, And
it 15 not good n Fleading to anfwer fuch Intent
with contrary Averments; but where the Ingent
1s Subftance, it muft be traverfed or denied fpe-
cially, otherwife the Plea amounts to but the ge-
neral Iflue.  This Manner of Defence, or Shadow
of Jultificition, proves one efpecial Ingredient of
the Charge ; that it was done advifate. ~ The Ciry
fay, ir was done upon weighty Confiderations,
and many Occurrences deliberated upon, and re-
!ate to them, all upon Record, that the Court may
judge, whether they had not good Reafon for
whar they did. And if they could judge, that
their whole Hiftory taken together are no fuffi-
cient Confiderations tor any Subje&s to - sree or
order any Petition to be preferred and printed, to
ftir up the Subje@sto a Diflike of the King’s Per-
fon and Government, which is charged upos thew,
and not anfwered 5 the Courr muft adjuiee the
Fact to be done malicioufly, and feditioufly, Bur
the Words of the Petition are in themfelves {can-
dalous to the Kingand Government.  Pcticioning
1s lawful, and the City of Loidon have often peti-
tioned the King with good Accepration, and ob-
ferved a good Decorum becoming Subjuéts, both
in the Macter and Maunner of their Petitions
they ufed notr to advife or meddle in Martr rs of
State, but when fent for to advite, they confined
themlelves to the Affairs of the City.  They never
betore, as I have met with, charged the King’s
Adts of State as Interruptions of the Profecution of
publick Juftice.

The Words of the Petition are, 2our Peti-
ttoners awere estremely furprijed at ithe late Proro-
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the City, and #e fufor ultra-crepidam, They are gation, whereby the Profecution of the publick Juftice
charged to have done this advifedly, feditioully, of #he Kingdom, and the making the Provifions necef-
and without any Authoritys and it is charged Jfary for the Prefervation of yonr Majejly, and your

precedent to the Petition.

~ To the fourth, for printing and publithing of
it, to the Intent, that it thould be difperfed
amengft the King’s Subjedts, to aliene and with-
draw their Affections from the King, laid to be
13 fau. 32 Car. 2. they fay it was printed by
Samuel Roycroft, by the Mayor’s Appointment ;
Rue quidem Petitio & Impreffio funt eadem Petitio,
dinpreffio, &8 Publicativ, in the Replication men-
tioned : And traverfe, dbfgue hoc quod aliqua
Letitio concern’ Prorogationem pred’ faid, ordinat’,
publicat’, fic impref]. fuit alifer, vel alio modo quam
but do not add vel afio tempore. In which refpeét
this Plea is ftronger than the former, to involve
the City in the Guilt,

Then they own, the Petition was voted and
ordered to be preferred and printed nemine con-
tradicente, to be fure to leave not one Citizen out
of the Guilt; but they do aver, the Printing was
to undeceive their fellow Citizens, whereas the
Charge is, that it was to deceive them. The
whole Plea amounts but to the general Iffue, ad-

mitting the Petition itfelf were juftifiable, and
Vor, 111

Proteflant Subjefls, barh received an Interruplion.
‘To delay, interrupt, or deny Juftice, {pcken of
any Perfon inrrufted with the Adminiftration of
Juftice, and fpoken of him in point of his Truit,
always imports Scandal; in the Cafe of the
common Magiftrates, they do neceflarily import
Breach of Duty; neither in common Parlance
amongft the Vulgar, nor any Hiltory or Author,
that I have met with, were theyever ufed inany
Senfe of Credit or Reputation' to the Perfon of
whom they were fpoken or publithed. Iucerrup-
tion of Juftice is a greater fmputation thin Delay
barely, becaufe the one may be a mere Omiffion,
but Interruption imports fome A¢t, whereby Jul-
tice is ftopped 5 but both are temporary Denials
of Juftice, as Denial is an abfolute Stop of Juftice.
Nulli negabinus anl differemns jnftitiam, are no
only the Words, but the Duty of cvery King,
To fay or publifh of or to a King, in the Pomnc
of the Exercife of bis kingly Otfice, and a Point
of as high Truft as any 1s, that of the Proroga-
tion of Parliaments, that he hath incerrupted the

Profecution of the publick Jultice ofthe King-
4 H dom,
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dom, imports the greatelt Scandal imaginable: For
it was more of the King’s Duty than of either Flou-
{es of Parliament, to promote the Profecution of
publick Juftice, efpecially in the Cafes fer forth,
which fo nearly concerned his Perfon; and there-
fore the Charging of the King with the Interrup-
tion of that Jultice, is of greater Imputation to the
King ; and the more Inltances they give, 1t isan
Aggravation of their Crime, by charging the
King with interrupting the publick Juftice in all
thefe Inftances, And there is as much Venom
concealed in as few Words, asever 1 met with,
Tacitus did never outdo the Penner of that Peti-
tion, whereby all the principal Auributes, the
Law makes neceffary for Princes, are impeached
at once, both the Judgment, Mercy and Wif-
dom of the King. The Interruption of the pub-
lick Jultice refle¢ts upon his Jultice in a high
Maoner, The Interrupuon of the Means of his
own Prefervation, befides his Jultice, reflects up-
on his Wiidom ; that the King fhould not take
care thereof, or did not forelee the Danger he put
himfelf into, by the Prorogation. The Interrup-
tion of the Means for the Prefervation of his
Proteftant Subjeéts, impeacheth his Mercy too,
and chargeth the King with Cruelty to his Sub-
jects, in taking no better care for their Preferva-
tion, when under fuch imminent Dangers; with a
fecret Infinvation, that as he had flopped Juftice
againft his Popilh Subjects, fo he was regardlefs
of the Prefervation of his Proteftant Subjedts.
What greater Malice could be inclofed in a
Nutfhell ? If Words were dubious, and of 2 dou-
ble Signification, and might be taken in a good
Senfe as well as bad, they ought not to be pubs
lithed by Subjeéts of their Prince 5 and when
charged to be fpoken or publithed in the worlt
Senfe, to withdraw the Subjects Affeétions from
their Prince, the Court cannot intend them
fpoken in any other Senfe ; that multappear upon
the Evidence, which cannot be in this Cafe, be-
caufe they have not 1! aded the general Iflue,
nor traverfed thag Point. But here the Words
can bear no other Senfe, but a dirett Scandal to
the King and his Government, In the Point of
Prorogation of Parliaments. That the City fo
underftood them, is evident by the Petition, in
that very Claufe, where they {fay, they were ex-
tremely furpriled at the late Prorogation, Why
fhould they be furprifed ? If the King had done
nothing thercby, but what was jult and good for
his People, they had often tafted of his Good-
nefs, and could not be furprifed at that, It muft
then be fome very ill Thing in the Prorogation,
that fo extremely furprifed them, and filled them
with fuch Terrors, as throughout the Petition
they exprefs. And they difcover therr Minds
plainly, that the Effects of the Prorogation were
the Caufes of their Surprifal, wiz, The Interrup-
tion of the Profecution of the publick Juftice of
the Kingdom, and of making the neceflary Pro-
vifions for the Prefervation of the Xing and his
Proteltant Subjeéts s and in the next Paragraph
they explain themfelves farther, and call that a
Delay, which before they called an Interruption ;
that they were even impatient of the leaft De-
lay, of the long-hoped-for Security, whilft they
fee the King’s Life invaded, and the true Reli-
olon undermined, and thetr Families and inno-
cent Polierity likely to be fubjelted to Blood,
Confulion, and Ruin. The panick Fear, and
difmal Confequences, are charged upon the Pro-
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rogation. And to what other Purpofe do they
publifh this fevere Sentence upon the Proroos-
tion, with their difmal Fears, but to aﬂ'righ?en
the King’s Subjetts, and beget the like Fears in
them? The natural Confequence whereofis, to
withdraw their AfteCtion : Oderunt quenms metueryys
Populs,

Mr. Recorder, though he could not produce
one Authority, that To interrupr publick Juftice,
was ever ufed in a good or juftifiable Senfe 5 yec
endeavours to evade the Scandal of the Words by
proper Anfwers, .

That thefe Words are not fpoken of the King,
but of the Prorogation, as Confequences of it s
not this Quibbling: The Prorogation is only the
King’s Act of proroguing the High Court of Par-
llament. And to charge the Aéts of a King, or
other {ubordinate Magiitrate in Execution of his
Office, with Injuftice, Folly, or Infanity, is the
fame Thing as to charge the Perfons themfelves,

No, faith Mr. Recorder, unlefs the Action had
been charged to have been done with fuch Inten-
tion 5 but they do not charge the King : And thac
it 1s fo explained 1 another part of the Petition,
by faying, But that which fupports them again
Defpair, is the Hopes they derive from your Ma-
jefy’s Goodnefs, that your Imtention <was, by this
Prorogation, lo make way [or your beiter Concnr-
rence with the Counfel of your Parliament. Iivil
Intention may make an Act, otherwife good, to
be bad and againft Law, by Intendment of
Law; the Intention is evil, and the Perfon an-
{werable for all the Confequences thereof. Ifa
Man throw a great Stone over the Wall, and a
Perfon is killed, the Law adjudgeth it Murder:
He cannot juftify it by averring he had another
Intention., Soin the Matter of Scandal, 1f an un-
lawful ACt or Crime, which purports Scandal,
be charged upon a Perfon, it 15 no Juftification,
or Excule, to aver he did not charge the Per-
fon, nor his Aéts, with doing it with an evil In-
tent 5 but as the Law fupplies Malice in the Cri-
minal, where the A& is unlawful, {o i1t intends
Malice in the Libeller, in a Matter which in 1t-
felf imports Scandal. Several Cafes may be put
to this Purpofe. To charge the Wife
with poifoning her Husband, is action- Rel Ab.71.
able, though not alledged done vo-
luntarily, or with an Intent to kill 3 the Law
intends it. Inthis Cafe, they charge that the King
by his Prorogation interrupted the publick Juftice
of the Kingdom, and with the difmal Conlequen-
ces, which in their Judgment would follow there-
upon, and publifh this to affrighten the whole
Kingdom 3 and that they were near defpairing of
their Safety, but hoped his Majefty did likewifc
intend by the Prorogation to make Way for his
better Concurrence with the Counfel of his Par-
liament. A pretty Compliment for fo infamous
a Charge ! And if it import any thing, it 15 2
further Reflection upon the King, that he had
not before concurred with the Counfel of his
Parliament. But to fix the Matter home, M.
Recorder in the laft place juftifies this Libel from
the Trath of the Faét, that the publick Juflice of
the Kingdom, and finding out Means for Prefer-
vation of the King and his Subjeéts, had received
an Interruption by the Prorogation. T his toucheth
to the Quick, and is more than the City have
averred in all their Pleadings; they have nakedly
reprefented their feveral Faéts, precedent to the

Petition ; and leave it to the Gourt to judge,
whether
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whether there be fufficient to juftify them, to make can I be beard s for it is made & Cours of Confeience
and publifh fuch 2 Petition, But to aver 1tto  He was afterwards difcharged upon the Uenerai
be true, is to equal the Crime of the Petition, in  Pardon, § Eliz, °
charging the Irorogation with the Interruption They may be judged by Superiors, but not by
of the publick Jultice,. But 1 hope, upon better Inferiors. Where the common Law alloweth or
Confideration, he will change his Opinion, and authorizeth the Staying of Proceedings by Ad-
likewife upon the lnference he made, that if journment, or otherwife; to fay the ACt is done
crue, it is no Scandal to print and publifh it to 10 delay or interrupt the publick Juflice of the
the King’s Subjects 5 for in both Points he is ap-  Kingdom, or that thereby the publick Juftice of
parently miftaken. It 1s admicted there was a  the Kingdom hath received Interruption, is not
Plot, and fuch Proceedings as are fet forth againft  only highly fcandalous, bur abfolutely uncrue s
Delinquents 5 and that the King by his Procla-  For it is according to the Rules of common Law,
mation and in his Speech exprefied his Senfe of and the publick Juftice of the Kinedom, and
the Plot, and prefled the Parhament to proceed may be the promoting of common j:uf‘rice, and
to Trial of the Lords 1n the Tower committed  for thie Benelit of the Publick, and ousghr to be
for the Plot, and that there are many fuch Bills {o intended, when done according to Law. For
depending i Parliament.  And ic thall beadmie-  the Reafons of fuch Aés, much lefs the fecrer
ted, that upon the Prorogation all thefe Proceed-  Intentions of the Judges, or of the Perfons
ings were (tayed, and, if Mr. Recorder pleafe, whom the Law hath entrufted with fuch Powers,
received an Interruption; and to fay {o 1scrue. are not be examined, cenfured, or condemned
But in this Cafe, if the City had been of an Opi- by any Subjeds, by any Corporation whatfoever.,
nion, that the Parliament, uponthe King’s Signi- DPetitions may be rejeéted by either Houfe of Par-
fication of his Pleafure they fhould proceed to the lament, and fo may Bills too, though they have
Trial of the Lords, did not make fuch Hafte to the greatelt Semblance of common Benefic; yet
try them, as the City judged was neceflary for the this is no Denial of Juftice, nor to be fcanda-
Prefervation of their Lives and Fortunes; and lized under any fuch Notion: They may defer
thereupon the City fhould have petitioned the Par-  the Confideration thereof, or enter upon other
Jiament to proceed to the immediate Trial of the Bufinefs; thatisno Delay or Interruption of com-
Lords in the Tower, and thereby chargethem, mon Jultice,
that they had delayed them the publick Juftice  The King may do the like ; he may rejed the
of the Kingdom, by not procecding fooner to the Bills pafled by both Houfes, or he may advife
Trial of them, according to the King’s Defire, uvpon them by thefe Acts, which the Law allows
Mr. Recorder would not have averred the Mat- to be no Interruption of publick Juftice: The
ter of Delay of Juftice to be true, and therefore King may adjourn or prorogue the Court of Par-
no Scandal to the Parliament ; but he would then liament.  Anciently thofe Words were ufed and
have found out the Difference between ftaying of taken promifcuoully, though now from the dif-
Suits and Preceedings in Courts by the proper ferent Effects they are differently ufed. And Mr.
Judges, and the Delays and Interruptions of Recorderowns, that the Kingisby Law incrufted
common Juftice ; the lateer are unlawful and cri-  with this Power, and 1t is happy for the Subjeéts
minal, and againft the Duty of the Judges, he isfo intrufted, it being for their Benefit; which
but the former upon jult Grounds are lawful, 1s a flac Contradiction ro his Pofition, that it is
and many times in Profecution of common Juf- true, that the publick Juftice of the Kingdom
tice 5 and many times to proceed in fuch Cafes, 15 interrupted, or hath received an lnterruption,
would be great Injuftice either to the Criminal or by the Prorogation : Becaule what is juft and
the Publick, where the Witnefles on either Side lawful, fecundum legem terre, cannot be unjuft
are not ready, or for fome other good Caufe or unlawful, which every Interruption of publick
the Judges put off Caufes till another Time, Jufticeis; and if the ACt be not unlawful, it is
or adjourn a Court before all the Caufes be tried. no Delay or Interruption of Juftice, And if the
No Lawyer can truly fay, that by the putting Subjecls cannot examine into or cenfure thefe Jaw-
off the Caufe, the Profecution of Juftice hath ful Altions of their Princes, but muft intend them
been interrupted ;5 or will it be any juft Jufti- to be upon jult Grounds, and for their Benefir,
fication for him for fuch Scandal, that there were and in order to their common Safety ; to charge
Caufes depending before the Adjournment. The their Prince’s Allions with the Interrupting of
Acts of inferior Magiftrates are not to be exa- publick Juftice, and of the Means for his own
mined, cenfured, and adjudged, much lefs fcan- and his People’s Prefervation; and to publith
dalized by thoft, that are under their Magiftracy 5 this to all his Subjetts, is, in Judgment of Law,
that would let in Confufion, and tend to the a falfe, fcandalous, and malicious Libel; and if
Overthrow of all Government. To fay of a Juf~ nor {ufficiently punifhed, where will it end? To
tice of the Peace, 20y bave perverted Fuftice, is publifh a Libel 1s in no Cale Jawful, be the
a&tionable ; Seigmior De la Ware and Pawlet, Matter never fo true, nay, though the Party
Trin. 37 Ll More 409. who is libelled be dead 5 and the Degrecs of the
Mich. 1 Car. 1. Cro.14. Sir Fobn Ifham wverfs Crime, whereagainfta private Perfon, and where
Yorkes I bave been with Sir JohnIfham for Fuf- againtt a publick Perfon, appear in the Cafe cited
tice, but could never yet get any at bis Hands but by Mr. Solicitor in the Reports, fol. 125. And
Injuftice. that it is againft a]l Laws both of God and Man,
Trin, 7 Car. Cro. 223. W. Marfham werfus and the Mifchiefs there reprefented. In the Cale
Briges; Sir William Martham isbut an half-eared  of all Common Pleas, the Offender fhall be fined,
Fuftice, be will bear but one Side. | and by the Statute of 1 3 Car. 2. all natural Per-
Mich. 8 Eliz. Rot. 1. Walfb was indi®ted for fons are for the future difabled, and incapable of
fcandalizing one Sir Robert Catline, Chief Jultice, any Office or Place of Truft, where the Libel
and this Court, by faying, My Lord Chief Fuftice is againft the King. But where the Matter is

is incenfed againft me: [ cannot have Fuftice, wor falfe, and the Libel publithed againft the King, to
4 H 2 withdraw

1
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withdraw his People’s Affections from him, and
that by the joint Counfels of a Corporation, there
can little Room for a Queltion remain, but they
have broken their original Truft for good Go-
vernment, and mifuled their Liberty to Licen-
tioufnefs. How criminal is it for private Subjects
to deliberate of, and determine, and publickly to
cenfure the Couniels and Actions of thetr Princes,
will appear by the Cafe of Stubs, diich, 21 & 22
Eliz, Kot, 3. where the Cafe was, that a Treaty
of Marriage being on oot between the Queen
and Duke of Anjorr, Fobn Siubs publifhed a Book
called, The Dijcovery of a gaping Guiph, wherea
into Eingland is like to fall by another French Mar-
riage, containing a Diffuafive againft the Mar-
riage: And therein amongft other thingschargeth,
That this Marriage bath Sin in itfe f, and of ifelf
only, for being againft the Law of God, And In an-
other Place, That it opens all the Ports of Foreigi
Enemigs, with feveral bad Refle€ions wpon the
Duke. This Book was delivered by Studs to Hugh
Singlcton, a Stationer, to print, who caufed it to
be printed and publithed. They were both 1n-
difted for it in this Court, and the Indi¢tment laid
to be, with [ntent to hinder the lawful Purpofe of
the Queen and the Duke to marry, and to animate
and ftir up the Queen’s Subjeéts to Rebellion, and
to raife Difcord between the Queen and her Sub-
12€ts, and to fubvert the good Government of the
Kingdom. Upon Not Guilty pleaded (for they
had not the Confidence to jultify) they were found
Guilty, and Judgment given for cutting off their
right Hands upon the Statute 1 Lliz, cap, 6, for
libelling the Queen.  In this Cale the Cenfuring
of the Queen’s lawful Purpoles, 1n a more private
Matter than the Adminiftration of her Regal Of-
fice, by common Subjects not called to advife, 1s
a Subverfion of good Government within the
Kinedom; and the Publifhing the Effects and
Confequences thereof to be [inful and dangerous
to the Kingdom, is a Libelling of the Queen and
her Government within the Statute,  T'he Cen-
furing of the Exercife of the King’s lawful Proro-
oation, and charging it with the Incerruption of
publick Juftice, is ol a more dangerous Nature.
Every natural Perfon convicied of this Offence, Is
by the Statute of 13 Car. 2, difabled for any pub-
lick Truft ; the Proceeding againft the natural
Perfon counld not be for Want of Proof, it being
tranfacted in their Council. In this Procefs again{t
the Whole, they have confefled 1t with the Ag-
gravations laid, If the King pafs not a Bill
which the City of Leadon have a Mind to, this
Rejection of fuch Bill thall in Print be publifhed
to all his Subjedts, to be a Denial of Juftice, If the
King reprieve 2 Malefactor, it (hall be a Delay or
Interruption of publick Juftice. To pardon a
Malefa&or fhall be a Denial of publick Juftice of
theKingdom. So that the Tenure whereby the City
of Londen hold their Franchife, and all their Li-
berties, will be quite changed and altered, with-
out the Aid of an A& of Parliament, The City
will no longer hold all their Liberties from the
Crown quamdin e bene gefferint, which was their
ancient Tenure, referved by the Crown and the
Laws of the Land upon their firft Erettion, buc
will eain abfolutum Domininm, And the King
fhall exercite no it Prerogarive, but at their
good Pleafure 3 otherwile they will blatt him to
his People, and aliene their Affetions from him,
I havedone with the Cafe. I have nothing more
tooffer, I have ar large proved, that the Cor-

Proceedings between the King and  Hil. 35 Car, 11,

poration of London is a great Franchife and Liber-
ty. 1 have proved that Point of Forfeiture, and
their Demeanours towards the Crown : Theyt and
in the fame Level with other Cities and Boroughs,
which be forleited and feized, I have Pl'fﬁf;:tt‘d
to the Court two fuperlative Offences, both againit
their Prince and their Feilow Subjects, as well can
be s wherein they have exceeded all other Cities
and Boroughs, and themfelves too in any former
Age.  The Manner of their Pleading, and De-
fence at the Bar, argue the Difeafe to be dangerous
and infectious to other Cities and Boroughs, and of
the Nature of the King’s Evil, incurable without
the King’s Hands, [ have this Day brought them
in Judgment before the Court, in order to their
Cure. Nothing remains for effeéting of the Care,
but the Judgment of the Court for Suizure of the
Franchite ot London into the King’s Hands 5 which
I demand for the King,

M. Attorney Geneval bawing taken up fo muck
Time, the Court put off the Heariig the Counjz! for
the City till anather Dav, when Air, Pollexfen ar-
gued, as follosws :
Mr. Pollexfen. § N this Cale, when I confider

the Greatnels and Confequence
if it, That it afteétsthe King, the Parliament, the
Laws, the very Government under which we have
lived, this great City of London, and all other
Corporations and DPeople of England, and their
Pofterities, for ever, 1 cannot but be troubled,
that I fhould be the Man to whofe Lot it fhould
fall to argue 1t; but that which comforts me is,
that your Lordfhip and the Court, upon whom
the Judgment of this great Cafe depends, will
help out my Defects, and according to what is
required in the great Places you bear, take care
and provide, that by your Judgment the ancient
Government and Laws of this Kingdom receive
no Damage or Alteration. The King’s Counfel
have on their Side only fome general Words out
of old Records of Forfeitures and Seifures of
Liberties, which are of uncertain and doubtful
Senfe; but there is not on their Side produced
any one Precedent, Judgment, or Opinion, to
maintain the Point in Queftion, viz, Thata Cor-
poration, or Body Politick, ever was determined,
or diffolved, or taken away for a Forfetture: No,
not in the maddelt of Times, in the Times of
Edward the 24, and Richard the 2d, when the
Tumults and Diforders were fo great, that they
not only feized and took away the Liberties and
I'ranchifes, but the Lives of Princes, Nobles,
Judges, Lawyers, and all that flood in their
Way: In thofe Times, though they have hunted
and fearched with all Diligence, not one Inftance
of a Corporation taken away, or difiolved by a
Forfeiture, 1s cited.  So that from hence I hope
I may fafely conclude, that I argue in this Cafe
for the old and known Laws, asthey have been
ever practifed through all Ages, and againft that
wiich never hath been praétifed or known; which
is a great Encouragement come.  The Pleadings
being very long, 1 fhall only repeat fo much of
them as [ ufe, when I come in order to fpeak of
them.

I. The firft Thing proper to be fpokento is
the Information itfelt, and therein I make this
Queltion : Whether as to that Parc thereof, that
chargeth the Corporation with ufurping upon
themfelves the Being of a Corporation, whether

that



i583. B.R. the City of London oz 4 Quo Warranto,

that be properly brought againft the Body Po-
Bk, as this is, or ought to have been brought
againft the particular Perfons? I do agree, that
-5 to the other Things mentioned in the 1nforma-
tion, the having Sheriffs, Juftices, &¢, the In-
formation is properly brought againtt the Corpo-
tion: And [ doalfo agree, that 1t may be good
-« 1o thofe Things, though bad and infufficient as
-0 the Charging the Corporation with Ufurpation
of their Being, without lawful Warrant or Au-
thority. And, that I may come ﬁngly to this
Queltion, [ do put out all the other Franchiles
:n the Information, and tske only what concerns
this Point; and then the Information, as to this
Point, chargeth, That the Mayor, Commonal-
ty, and Citizens of London, by the Space of a
Month laft paft, before the Information, did ufe,
-nd claim to have and ufe, without any Warrang
or Regal Concefilon, within the City of Loudon,
the Liberty and F ranchile ioilm'{mg, 1z, tobe a
Body Politick Re, Faito, & ﬂ‘omfﬂe,_by Name
of Mayar, and Commonalty, and Cinzens, and
by thar Name to plead and be impleaded 5 which
Liberty, Privilege, and Franchuie, the fame
Mayo:, Commonalt:y,‘_and_Cltazﬂns, upon the
King, by the Time aforciaid, have and yet do
afurp.  This is the Subltance of the Information
a5 to this Point 5 and, Whether this Information
thus brought, as to this Matter, be {Uficient In
the Law, upon which a Judgment can be given,
or ought to have been brought again(t particular
Perfons, is the Queftion. I conceive it oughe to
have been brought againft particular Perfons, and
is infufficient as it is, and that no Judgment
can be given upon it, fuppofling the Defendants
had demurred, or pleaded nothing to it. To
make out the Infufficiencies, I dcfire to conlider
what it imports, |

1. The very Bringing the Writ, and exhibit-
ing the [nformation again{t the Corporation, 1m-
ports and admits the Mayor, Commonalty, and
Citizens, to be a Body Politick, capable to be
furd and impleaded, refpondere, & refponderi
otherwife there is no Defendant, no Perfon 1n
Coure, againft whom the Suit is brought, It is
not enough, that the Perfon fued be a Perfon by
Suppofition, or a pretended Perfon, but none in
Reality. If 2 Writ or Information be brought
againft a Baron and Feme, this muit admir, that
they are Baron and IFeme really and truly 5 and
if there be any thing after in the Writ or lnfor-
mation, that fhews, that they are not truly and
really Baron and Feme, but that they do wrong-
fully and unduly take upon them to be Baron and
Feme, when in Truth they are not, this would be
contrariant and repugnant, and abate the Writ or
Information. The like is fuppofed by the Bring-
ing the Writ or Information againlt the Body
Politick ; it fuppofeth and affirmeth them really
and truly to be fuch, and the fublequenc Aflirma-
tion, that they ufurped fo to be, and are not fo
reaily, is contrariant and repugnant. -

2, When in the Information it isalledged, that
the Mayor, Commonalty, and Citizens, the Li-
berty, Privilege, and Franchife of being a Body
Politick, Re, Fafto & Nomine, and to be fued
and impleaded upon the King, have and yet do
ufurp; to ufurp or do any Act, of Neceflity
imports and admits a precedent Exiftence of the
Perfon that doth ulurp, or do the Aél, to the
A& done. Particular Perfons may ufurp, and
take upon themflves, that which they have no
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Right unto: The Perfons; that did the A&, did
before exift, and had a Being. And when a
Corporation is faid to ufurp, it of WNeceffity muft
be fuppofed to have a precedent Being, The
Senfe of Ufurpation in a Qo Warranto 1s the
Subject’s taking upon him Franchifes without
Warrant,

My Lord Coke faich, That Ufurpation in the
Common Law hath two Significations : Iuf. 1.
277. b,

1.) The one, when a Stranger prefents to a
Benefice, and his Clerk inflicuted and induéted,
he gains the Advow(on by Ufurpation.

2.) Theother, when any Subj:¢t without law-
ful Warrant doth ufe any Royal Franchifes, heis
faid then ro ufurp upon the King,

So thar an Llurpavon fuppofeth of Neceflity
a Subjet or a Perlon precedently in effz, that ufeth
the Franchife, or that doth ulurp, That which
1s not i effe, that hath no Exiftence, cannot ufe
any Franchife, cannotufurp. The very ailedging
that they ufurp, doth admit of Neceflity an Ex-
iftence precedent wi the Corporation, fuch as can
alurp, or alt, and therefore this Information 1s
inconfiftent with itlelf.

2. But another Reafon to prove, that it ought
to be agamil particular Perfons, and cannot be
againft che Body Politick, 1s drawn from the
Judgment, that maft be given upon this Infor-
mation, if Judgment for the King., The Judg-
ment muft hiave two Things 1n 1t

1.) To damn the Corporation, Qusd pesiitus
extinguatur & excludatur from being a Corpora-
tion for the future ; for bzing wrongfully ufurped,
it cannot be continued : A Judgment to con-
tinue Wrong and Ufurpation can never be a right
Judgment.

2.) A Fine to the King, for the ufurping it for
the Time paft, This Judgment may and ought
to be given, where the Information is agamnit par-
ticular Perfons, for ufurping upon themfelves to
be a Corporation, and they fhall be fined and
imprifoned 5 but this cannot be where the ln-
formation is againft the Body Politick 5 for by
the Judgment the Body Politick is extinguifhed
and diffolved, and no Fine can be impoled upon
that which is not: So that hereby the King muit
lofe his Fine, which the particular Perfons ufurp-
ing ought to pay, and the Law is agreeable al-
ways o itfelf, and the Means anfwerable to the
End. I fuppofe no Man will affirm, that where
a Suit or Judgment is againit a Corporation, that
the Fine or Execution fhall be againft all, or any
particular Member. o

For the Precedents and Authorities in this
Point, :

(1.) I do agree, that there be Precedents in the
Crown Office of Quo W arrants’s brought agamnit
Corporations in fuch Manner as this 13 brought,
for ufurping to be a Corporation, and to claim
divers other Liberties. N

Quo IWairanle againft the Bailiffsand Burgef-
fes or Stratford, for climing to be a Lorpora-
tion, and to have divers Liberties and Franchie
fes; thereupon a Plea puc in, and a Confeflien
of their Claim by the King’s Atcorney. P. 2

El r. 1. _ _ B
The like againft the Corporation of Reading,

the like Plea and Confeflion, the very next
Term after the Informacion filed. M. 3 g 4

El 7. 4.
Againft
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Againft the Corporation of Horfbam, a Plea
and Confeflion by the Attorney. . 14 Fac. 7. 37.
The like againt the Corporation of Dover, but
nothing done upon it belides Plea putin. 4. 19

Yac. 7. 20.

The like againlt Bath, a Claim purin, and
confefled.  H. 20 Fac.

The like againft Brackley, and a Nolt profequi.
H. 20 Fac. 7. 58.

The like againft Baffon, a Claim put 1n, and
confefled. 7.3 C.1.7.22.

The like againlt New Sarum, Imparlance, and
nothing more upon it. 7.2 C. 1. 7. 47.

The like againit Bridgpert, Claim and Confel-

fion. 7.6 Car. 1.7, 43,

The like againft Biddeford, a Claim and Noli
profequi, M. 2 C.1.7.30. .

The like againft /7iccomb s they plead them-
felves a Corporation by another Name, and tra-
ver{e the Name in the Information ; nothing more
on the Roll. M. 8C. 1. 7. 42,

And it is probable, there may be more like
thefe; but if of any Authority, they are for me,

and not againft me.
1.) For that they all being for clatming other

Liberties, as well as to be a Corporation, and
being good and fufficient as to the other Liberties
and Privileges, that the Corporation clims;
though infufficient for this of claiming to be a

Corporation, they mult be proceeded vpon, it

the Atcorney pleafeth, But is any to be found
where only the Claiming to be a Body Politick,
and nothing elfe ? or if other Things queftioned,

yet only proceeded in as to this Particular of

claiming to be a Body Politick, as in this Cafe?
That will be like.

2.) Inall thefe nothing is done; a Claim or
Plea put in, and that confefled, or Noi prof. or
not proceeded upon to Judgment. Perbaps not
proceeded in, becaule infufficient ; and fo are
Authorities for me : For there being {o many of
thefe, which are either No# prof. or not proceeded
in, perhaps the Reafon might be, becaufe infufhi-
cient in the Law, as to the Corporation, and fo
are Authorities for me in this Cafe.  Buc one there
1s found,

Quo Waorranio wer/. Bailifts and Burgefles of
New Malton in Yorkfbives 7. 6 Fac. 1.3, Qo
Warranto they claim divers Liberties, as Courts,
Markets, and others, and amongft the rett, to be
a Body Politick. They putin a Plea, and make
their Claim by Prefcription 3 Iflue is joined, and
tried by Nifi Prius at Jerk, and found againft the
Corporation, and a Judgment entered, Quod Li-
bertal & Franchefie pradict® in manus domin Regis
capiantur € feiftantnr, & quod Ballivi & Busgenfes
capiant’ ad fatisfaciend® Dow’ Reg’ pro Fine fuo pro
Ufurpacioi’ Libertad’ & Franchefie pradicl,

There is no Mention of this Cafe in any Book
or Report, as far asI canlearn; fo that this paf-
fed fub filentio, Next, how can this Judgment be
¢ood °

[1.] How canthat be a right and lawful Judg-
ment, which fhall be given for the Conunuing a
Thing, that is by the very Judgment adjudged
to be unlawfully ufurped, and a Fine foric?- It is
direltly oppofitum 11 0bjecio.

[2.] How can the Corporation be feized into
the King’s Hands? Estingnatur & cxcludatur is
proper ; the Corporation cannot be in the
King,

[3.] How could the Bailiffs and Burgeffes be

Proceedings berween the King and  Hil. 3¢ Car. I,

fined ¢ when they are vanithed and gone, there
is no Corporation in Being ; that which is laid up-
on a Corporation cannot be levied upon the parti.
cular Members.

I have made Inquiry after this Borough of Ny
Malton : It 1s a {mall Borough, within the Manor
of the Anceftorsof my Lord Eure; itdid ancient.
ly.fend Burgefles to Parliament, but from the
Time of King Edw. 1. to the Beginning of the
Long Parliament, 1640. it {ent none then 3 upon
Petition 2 Writ was ordered, and they then and
ever fince have chofen Burgefles: My ford Enye
being Lord of the Manor, and oifended with
them, did profecute this Quo Warranto, and they
having neither Lands, Revenues, or Lftates, to
defend themfelves, he eafily prevailed, they never
m Truth being incorporate, nor having any
Charter. But cthat which I give for Aniwer to
thefe Precedents 1s,

1.) They are all, where not only the Being of
the Corporation, but alfo divers other Liberties
were 1n Queltion s fo that the Informations were
good in part, and not worth the while to queftion
whether good, as to that Part of their being a
Corporation. The Fine upon them for ufurping
the other Liberties, would have been more than
they could bear or pay.

2.] That this 15 but one Judgment, and in a
Cale of a fmall Borough, and that Judgment, as
entred, not agreeable, but inconfiftent with the
Rules of Law or Reafon. The Body Politick
could not be feized into the King’s Hands; but
whenever a Judgment is given tor the King, for
Liberty which is ufurped, or extinét in the Crown,
the Judgment mult be grod extingnatur, and that
the Perlon, that claimed them deinc ps Libertas®
& Eranchefiis prodich nullatenus intromittat’, jed ab
uf earund’ amodo omnino ceffats quodque the Per-
{on that ufed them, pro wfurpacion’ Libertat® &3
Franch predicl® fuper Dominum Regem capiat’ ad
refpoidendum dic® Dow’ Reg’ dz Fing fuo pro Ufur-
pacione Libertat. & Franch, prediéi Thar this i
the Form, C. En 559.a 537.527. b.

3.] That this Judgment of New Malton palied
fub filentio ; for there 1s no Mention of it in any
Book, nor doth it appear, that ever the Queltion
was moved or debated. And for Precedents in
Matters of Practice and Procefs, they are of Au-
thority 5 but in point of Law, unlefs they have
been upon Debate, are of lictle Authority to prove
what the Law is.  Rep. 4. 4. Slade’s Cafe, L. 5.
k. 4,110,

But on the contrary, all the Precedents, that
are in any printed Books of Informations, were
brought to queftion, Whether Body Politick, or
not, are again{t particular Perfons by Name:

Againlt Chriftopher Helden, and others, G, Ez.

527, Pal, 9, fo,

Quo Warranto againft Cufack, and others, Rel.2,
7. 113, 115,

Quo Warranto again(t the Virginia Company
was brought againft Nic’ Farder, and others, 240
Warranio they claimed to be a Corporation. Rd/. 2.
455, Some of them pleaded infufficiently, upon
which there was a Demurr, and a Queftion, How
the Judgment fhould be entered? for that the
Mafter and Chief of the Company were left out
of the Quo Warranto, By which it appears, that
it ought to be brought againft the Mafter, and
particular Members by Name,

Next, for the exprefs Authorities in this Cafe,
to prove it cannot be againft the Corporation.

Rol,
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Rol. Rep. 2. 15. is exprefs, That if a Quo War-
raito oe brought to diffolve a Corporation, the
Writ ought to be brought agamnft the particular
Perfons; for the Writ f{uppofeth, that it is no
Corporation. The Difference there taken, when
the Attorney General {uppofeth the Defendant to
be « Corporation, otherwife when he quettions them
as Inhabitants of a Vill, then they ought to en-
able themielves, they muft then fhew themfelves
a Corporation, alfo prove I.

My Lord Hales, in his Common-place Book,
in Lincolns DIim Labrary, fel. 168, faith thus:
Nota, fc. Quo Warranto foit port pur ufurper de une
Corporation jerra port wers particular Perfons, quia
in difaffirmance del Corporation, & Fudgment [erra
downe que ferva ouftes mes fi le Quo Warranto fot
port pur Liberties claim. per Corporation, ferra port
vers la Corporation,  This 18 pofitive.

This, if it were only my Lord Hales’s Judg-
ment, were of no little Authority 5 but Ichink ic
is 2 Report taken upon the Cale of the Quo Wai-
ranto againlt Crefack and others. But Mr, Attor-
ney finding, as I believe, all the Precedents to
be againft him, (for in them all there are either
ion Prof. or no Proceeding to Judgment, the
Caufes whereof, or at leaft fome of them, pro-
bably might be the Infufficiencies of thefe In-
formazions) and finding alfo the Authorities in
Priat, which have been cited to be all againft
him, and none for him, endeavoured to main-
tain the Intormation as brought not againft the
Corporation, but againft the Citizens or Inhabit-
ants of the City in their natural Capacities; and
to that Purpofe cited the Cafe, C. Enu, 537. of a
Ruo Warranto againft the Inhabitants of 2 Village,
Zuo Warrauto they claimed to be a Body Poli-
tick; and argued, That a Quo Warraite lies
againlt the Cives of fuch aCity, or Burgenfes, or
Tenants. This feems tc be rather a fudden Con-
ceit, and altogether undigefted, and notwell con-
fidered. But in Anfwer thereunto, and to prove,
that this Writ is brought againft the Defendants
as a Corporation, and cannot legally be taken in
any other Cafe; if a Mayor and Commonalty
blead, that they are {eized in Fee, they need not
fay in Right of their Corporation, the Name
fhews them to be a Corporation, it need not be
alledged, Lea. 1. 153, AnA&ion there brought by
the Guardians and Fellowthip of Weavers; the
Book faith, That they need not fer themfelves
out to be incorporate, the Name fhewsit; fo of
Cities, faith the Book, Hoeb.211. So then, when
the Writ is brought againft a Mayor and Com-
monalty, or Mayor, Commonalty and Citizens,
the Law takes Notice of them to be a Corporation,
and the Writ againft them as fuch ; the Name thews
it. But againft Inhabitants of a Village, a Writ
brought by that Name, that cannot be taken to
be other than Inhabitants, the Mame fo thews it ;
and in fuch Cafe, fome of the Inhabitants, byName
(viz.) A. and B. appear in Perfon, in their own,
and Names of the reft of the Inhabitants, and plead,
and arc Defendants, Co. En. 537. So did they,
a$ appears in that Precedent. No Appearance
¢ver was of Inhabitants in other manner. But in
this Cafe here are no Perfons, that do appear by
Name, but the Corporation appear, and make an
Attorney under thetr Common Seal. The Cor-
poration, and no particular Perfons, are the De-
fendants before you, or elfe you have no De-
fendants before you ; for there is none appearing
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whom you can give Judgment 5 but all the whole
Proceedings vain and againft nobody, So, thar
if we fhould admit, as Mr. Attorney argues,
That thx_s Information is not brought againft the
Corporation ; then there can be no Judgment
for want of Defendants appearing in their naty-
ral Capacities; you muft have it againft the Cor-
poration, or nobody. A Mayor cannor be bur
vfherfa there is a Corporation 3 therefore this No-
tion 15 impoffible, as I conceive. So that if there
were nothing elfe in the Cafe, if the Information
be ill brought, they can have no Judgment againit
us.

11. But admit, that the Informarion as to this
Point be fufficient, then I proceed to confider
the other Parts of this Cafe; the Pleg : That
contains the Defendants Ticle, (viz.) That the s
a Corporation Time outof Mind, and many Con-
ﬁrn]ﬂtions by Adts of Parliament and Charters.
It is not denied, but that che Title mads by the
Plea 15 good. -

But next the Replication, that contains,

1. An Ifiue upon the Prefeription (viz) That
thre: Citizens of London, have not been Time out of
Mind a Corporation by Name of Mayor, Com-
monalty, and Citizens, &c.

2. A Pleading over, That the Mayor, and
Commonalty, and Citizens taking upon them
(affumeittes fuper fe) to be a Body Politick, and
to have Power to make By-laws,

1.) Colore inde, but for their private Gain, &
contra fduciam per Dominum Regem €5 Leges bujus
Kegni in them repofed, took upon them to raife
Money upon the King’s Subje@s, by Colour of an
Ordinance by them de fago made ; and in Profe-
cution of this vfurped Power, the Mayor, Com-
monalty, and Citizens, in their Common Council
aflembled, publifhed a Law for levying Money up-
on the King’s Subjeéts, that came to the Markers
within the City, 17 Septemb, 26 Car. 2. (viz.) De
gualibet Perfona, for every Horfe-load of Provi-
lions brought into any publick Market within the
City to be fold, 24. a Day; for every Dorfer of
Provifion, 14d. aDay; for every Cart-load drawn
with not more than three Horfes, 44, a Day ;
if with more, 6 4. a Day; that if any refufed
to pay, he fhould be amoved from his Place in
the Market : That, by Colour of this By-law,
the Mayor, and Commonalty, and Citizens have
extorted great Sums of Money for their own pri-
vate Gain, amounting to I'ive thoufind Pounds
per Annum,

2,) And farther, That whereas there was a Sef-
fion of Parliament holden 21 Ofob, 32 C. 2. and
continued till the 10th of fan, 82. and then by the
King prorogued to the 20th of that inftant Fa-
anary s the Mayor, Commonalty and Citizens,
Fan. 13. in' their Common Council affembled,
malitiofe, advifate, &' feditiofe, abjgue legali Autho-
ritate, in fe affumplerunt ad cenfendum & judican-
dum di¥ Dom’ Regem nune, €9 Prorogationem Par-
liamenti, by the King prorogued ; and in the fame
Common Council, Fota & Suffragia fua dederunt
& ordinaverunt, That a Petition fub nomine the
Mayor, Aldermen, and Commonsof the City of
London, in Common Council aflembled, to the
King fhould be exhibited: In which Petition ic
was contained, That by that Prorogation the Pro-
fecution of the publick Juitice of this Kingdam,
and the making neceflary Provifion for the Pre-
fervation of the King, and his Proteftant Sub-

in Perfon, here is no Defendant, nor none againft jelts, had received Interruption. And thac the

Mayor,
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Mayor, Commonalty, and Citizens, in the fame
Common Council, did unlawfully, malitiofe, advi-
fate, {3 feditiofe, with Intent, that the fame Peti-
tion might be publifhed and difperfed among the
King’s Subjects, to induce in them an Opinion,
that the King had by that Prorogation obitructed
the publick Juftice, and to incite Hatred againft
the King’s Perfon and Government, and to di-
turb the Peace, did order that Petition, con-
taining the faid fcandalous Matter, to be printed,
and thereupon, to thofe ill Ends and Purpoles,
they caufed 1t to be printed and publifhed : By
which the Mayor, Commonalty, and Citizens,
the aforefaid Liberty and Franchife of being a
Body Politick forisfecerunt, and after, by the
Time inthe Information, have and yet do ufurp

il

Before I come to the Matter, I would fpeak to
the Pleading herein, and in the {ublequent Sur-
rejoinder : And for the Pleading in it 1 chink 1t 15
as fingular and unprecedented as the Matter of it
1s. Lhis Replication, {uppoling the Matter had
been the A¢t of the Body Politick, and good and
fufficient, yer as pleaded, is infufficient, and not
warrantable by any Law or Practice ever known.
It contains,

1. An Iflue, <iz. no Corporation Time out of
Mind.

2. Two Caufes of Forfeiture of the Corpora-
tion, admitting they once were a Corporation.

So that, though the Point 1n Queition be but
one, wiz. Whether we are lawfully a Corporation
or no Corporation, though the Plea 1s fingle, that
we are a Corporation by Prefcripuion Time out of
Mind 5 yet here is, totry this Point,

1. An lfive.

2. A double Plea, alledging two Caufes to
avoid it for a Forfeiture.

This I conceive cannot legally be done, though
in the King’s Cafe. 1 do agree, the King hath
areat Prerogatives mn Pleadings ; and as far as
ever they have been allowed or enjoyed, let them
be fo {lill 3 but that wie King can to the fame
Matter both take Iflue, and allo plead over at
the fame time, that I deny. it is moft realonable,
that the Law fthould be careful to preferve the
King’s Rights ; but on the other Side, 1 think 1t
1s not reajonable, that the Law fhould admit or
allow as legal, any way of Proceeding, that fhould
deftroy or render the Subject’s Right indefenfible,
be his Right as good as 1t may be. If {o be,
that Mr. Actorney may both take Iflue upon the
Faét, and alfo plead over, I would, by your leave,
afk, How many Iffues, and how many Pleas
over, the King’s Attorney may have? Suppofe the
Ki. g bring a Quare impedit, or Writ of Right,
or any other Action, the Defendant makes his
Title, which is ufually done, by many Grants
and Conveyances from one to another, to bring
it to himfelf, May the King’s Attorney now
take as many Iflues as Facts iffuable, plead as
many Pleas as he pleafeth, and all this fimul &
femel2 It is true, that in this Cafe Mr. Attorney
hath afligned only two Breaches, or Caufes of
Forfeiture 3 but he might, if he had pleafed, by
the fame Reafon, have affigned two hundred.
If this may be, are we not all at Mr, Attor-
ney’s Mercy 2 If this may not be, then how
many Pleas? Is it in Law defned? In favorem
Vite a Man may plead a fpecial Plea, and plead
alfo Not Guilty, but not feveral fpecial Pleas;
but that there isany {uch Prerogative for Mr, At-
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torney, 1 Sults betwixt the King and his Sub.-
jeéts, 1can find no Inftance or Authority for it ;
For though 1t be true, as I have faid, that the
King hath great Prerogatives in Pleading, yer
it 1s as true, that this is not boundlefs; but that
if in the King’s Writs there be Miftakes, or
his Writ or his Action mifconceived, he fhall
be bound by 1t 1n ike Manner as Subjeéts are or
fhall.

Partridge againtt Strange, Com, 84. a. 236. a,
and in the fame Book, in my Lord Berk'ey’s Cafe,
it 15 exprefsly faid, That though the King hiath
many Prerogatives concerning his Perfon, Debts,
and Duties; yet the Common Law hath {o ad-
meafured his Prerogative, that it fhall not take
away, or prejudice the Inheritance of any.

The King hath a Prerogarive, that he may
waive his Demurrer, and take Iffue s or waive his
flue, and demur upon the Plea: But, faith the
fame Book, fol. 236. he mult do it the fame
Term, not in any other Term; for then he may
do it i infinitum, without End, and the Party
hereby may lofe his Inheritance; and for that che
Common Law will not fufler the King to have
fuch a Prerogative.  Thele are the Words of the
Book. And in the Point, that this Prerogative
muit be made ufe of the fame Term, and that
the King’s Attorney cannot vary in another Term,
and waive his Iffue, is 13 £, 4. 8, Bro. Prer. 6g.
28 Hen. 8. 2. So in making Title to a Quare
Impedity he at the End of the Term waived his
firft Tile, and made another. But it is true
al{o, that as to the Point of waiving Demur-
rers, and taking Iffue in another Term, there is
Authority, that he may fo do; Rex werf. Bag-
Shaw, Cr. 1. 34%. but whether it may be done
or not in another Term, is not material to our
Cafe: Bur the Ufe I make of thefe Cafes is to
prove, that the King’s Attorney fhould not have
both together fimnl & femel, asin this Cale he
hath done; he muft waive one before hecan have
another Plea. For thofe Debates about his vary-
ing his Plea, by waiving his 1{fue and Demurring,
or waiving his Demurrer, and taking Ifiue, fignify
nothing, if he may in one Plea, and at the fame
time take Iffue and demur, or plead over to rhe
fame Matter or Point, as 1s done in this Cales
therefore thofe Books ftrongly prove, that the
Prerogative, that the King hath, is by waiving
or relinquifhing one, and choofing the cther 3 and

therefore not to have or ufe altogether and at once,
as 15 done in this Cafe,

The King fhall be bound by one Iffue, he
fhall not have divers, g H. 4. 5. So that as this
Replication isat the fame Time fimul & femel to
the fame Matter, to take Iffue, that we were not
a Corporation time out of Mind, and to plead
two Matters of Fa& for Forfeiture, is the firlt
Artempt, that ever was of this Kind, and in 1s
Confequence confounding the Right of the Sub-
ject, and leaves him perhaps only but a Colour of
Law, but moft difficult, if not impoffible by 1t
to be defended, ler his Right be what it will, if
Iflues and Pleas without Number may be by the
King’s Attorney joined and pleaded, and the Sub-
jeét muft anfwer, The very Charge befides will
undo the Subjet, and wreft him out of his Eftate
by the Law, that fhould preferve him. This
Point, if I miftake not, will deferve Confidera-
tion, if it be new, and the firft Proje&t ( for fo
I beg leave to call it) of its Kind 3 for 1 know

no Book or Inftance of the like, unwarrantable
by
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by old Laws and Rules of Pleading. The old
Laws and Ways are good and fate : Eventos
varios res nova femper babet.  Perhaps the Confe-

fequence and Milchiefs attending this way of

joining Iffue, and at the fame Time pleading over
as many Pleas as Mr. Attorney pleafeth, are as
oreat as any other in this Cafe, and vot lefs to be
minded or regarded. Asof the one Side, great
are the King’s Prerogatives, and moft neceflary
to b2 preferved and maintained ; {o it cannot
be dentcd, but that rhe Law hath fer Limits and
Bounds, which muft be kept and obferved in
pleading, which is the Method and Mean of pre-
lerving
no Man can be preferved by the Law. But {up-
pofing, that feveral Caufes of Forfeitures may be

affigned, yer they muft be all Faéls done at the

fame Time, or they confound one the other; for
if the firft Faét was a Forfeiture, thereby the Cor-

poration was determined, and at an EEnd, and the
{ublequent could not be the Act of the true law-
ful Corporation 3 for that was forfeited, deter-
mined, and gone, by the precedent Forifeiture :
And if fo, that ¢ was forfeited and gone by
the pl‘ECEdtﬂ[ A&,"L’EZ_ the making the Ordi-
nance Septemb. 17, 26 C, 2. then how could it act
and forfeit itfelf ix Years after, in the Year
Thirty-two? This feemsimpoffible. But to avoid
this, Mr. Attorney in his Argument doth hold,
That though the A& be a Forfeiture, yet till
there be a Judgmenr, or fomething on Record,
ro determine the Corporation, (and in this Cafe
the Judgment to be given fhall do that Work)
tll fuch Judgment, the Corporation remalns :
Then taking it as Mr. Attorney will have 1t, and
as the Truth is, fuppofing a Forfeiture, until that
Forfeiture appear on Record, or that there be
fume Office or Inquifition that finds it, and that
retarned, and on Record, were it of any Eftate
in Lands, Tenements, Hereditaments, or Of-
fices, it is not determined or vefted in the King,
but continues, This is quite contrary and con-
tradiCtory to all that you have done, and the

very Foundation of this Quo Warranto ; for if

you admit, as then you do, that the Forfeiture
irfo fafle did not determine, but that it mufl be
this Quo Warranto, or Judgment upon it, that
muft determine the Corporation; and that the
Corporation, notwithftanding fuch Act, was or
is in Being ; then they have not ufurped upon
the King : They are the fame Corporation they
were ; they have the fame Power to act they had;
they have the fame Warrant and Right they had,
only fubje@ to a Judgment againft them, that
may be given hereafter, for a I'at already palt :
For fince that an Ulurpation 15 a {fortious and
wrongful ufing a Liberty or Franchife upon the
King, without lawful Aathority; then, fuppofing
fuch an A& of Forfeiture doth not #pfe faile de-
termine or diffolve, but 4 Judgment, or fome
other A& of Record, muft firft be had before
fuch Diffolution 5 thep till fuch Judgment, or
A& of Record, they are lawfully a Corporation
in Being, and their lawful Warrant remaias, and
they did not, nor could fo long ufurp their Be-
ing, and then hereby is your own Information
deftroyed and abated : For there you fay, that
they did by the Space of a Month, without any
Warrant, ufe and ufurp the Liberty to be a Cor-
poration. But hereby you grant, that it was not
uled unlawfully, nor ufurped 5 butnotwithftanding
the Forfeiture the Corporation lawfully continn-
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and determining Rights, without which
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ed, unlefs there had been fome Judgment, or
other A, on-Record, to determine jt, This I
reft upon as impofiible to be avoided. Is it pof-
[ible, that a Corporation or Body Politick can at
the fame Time be lawfully and rightfully fuch,
and not lawfully and righfully fuch? Can Righe
and Wrong b the fame? ‘Can the fame Thing
rightfully be, or have its Being, and at the famé
Time not rightfully be, or have its Being ¢ Can
we poflibly be at the fame Time, viz. the Timz
mentioned in the Information, 4 lawful Corpora-
tron, and yet an uviurped or unlawful Corpora-

tion? Could we-then have a lawful and rightful
Authority to be a Corporation, and at the [ame

‘Time have no lawful or rightful Authority to be

fo? Thele feem to be Contradictions 3 and it {o,
are the moft difficule of all things to be believed
or impofed 3 therefore to be plain in this Matter,
either tell us, that we are yer till Judgment a

-Corporation or Body Politick lawfully and right-

fully, or not. If you fay we are, then as yer we
are no unlawful Corporarion, nor have ufurped
to be one, asin your Informartion and Replication
you have alledged, We have not then unjaw-
tully taken upon us to be a Corporation, and
therefore cannot have Judgment againlt us; or
bz fined for having or being that which we law-

fully have or be, as you now adinit we are ;5 con-

fequently you muoft go fome other way, you
have deltroyed your own Information, and can
have no Judgment upon it, But perhaps this
Conceflion of Mr. Attorney, that the old and
lawful Corporation and Body Politick is {till in
Being, and fhall fo continue, till by Judgment
or Marter on Record determined, may only be
fome fudden Thoughts; for not only the Mat-

ter, but the whole Proceedings in this Suit, be-

ing at leaft unexperienced, and perhaps much
out of Pradtice, it might ealily happen, that in
an hafty Proceeding, all things might not be
thought on, nor all the Objections or Incon-
veniencies forefeen, and perhaps the Conlequence
of the Pofition, that a Milcarriage, or doing
an unlawful A&, fhould iplo faile forfeit the
Body Politick or Corporation, might make a
Man ftart, and caft about how ro avoidir, and
flying from one Danger run into another. Thefe
are things ordinarily happening, and perhaps
have in this Cafe happened, and were the Caule
of this Conceffion, that the old and lawiul Cor-
poration is yet in Being, which is contrary to
the whole Frame and Scope of both the Informa-
tion and Replication, and probably never thought
on or intended when the Information or Replicari-
on was made, being quite contrary and inconfiftent
with the Frame and Foundation of them both.
If it be holden according to this Conceflion,
that the old and lawful Corporation was not
by the fuppofed Aés of Forfeiture diffolved
and determined ipfo fafto, but remained and con-
tinued lawfully a Corporation, and yet is fo s
then we have not ufurped, bur are a lawful Cor-
poration during the Time In the Information,
and not as therein fuppofed by Ufurpaton, and
without lawful Authority 5. and thereby the ln-
formation confounded and abared.

But fuppofing, according to what the Informa-
tion and Replication fuppole, that the Adls
of Forfeiture did ipfe fatto diffolve and deter-
mine the Corporation; for they will at laft, I
doubr, come to that again ; for this prelent
Thoughe, that it fhall be forfeit, butnot diffolved

4 1 or
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or determined ull Judgment, will be fubject to
almoft all the fame Inconveniencies; for when
Judgment is given, the Forfeiture muft relate to
the Time of Olfince, and to avoid all mean Aéts,
as in other Cafes 1t doth : But to pafs this over.

I1I. Suppoling the Information good, the Re-
plication good, and the Matters alledged for
Forfeiture to be as in the Replication alledged :
The pext thing I pray Leave to fpeak unto, is,
Whether the Matter alledged in the Rejoinder
be not fufficient to juilify or excufe the two
Fadls alledged for Caufe of Forfeiture. I con-
ceive they are, The Pleadings here muft firft
be {tared.

1. As to the Ordinance or By-laws for the
Toll in the Markets, As to that, the Defen-
dants in their Rejoinder have alledged, That the
City of Lordon is, and was always, the capital
and moft populous City of the Kingdom 3 thar
there are and always have been great publick
Markets within the faid City ; that the Mayor,
Commonalty, and Citizens, are and always have
been feized of thofe Markets in their Demefne as
of Fee, and at their own proper Charges pro-
vided Market-places, Stalls, Standings, and other
Accommodations for Perlons coming to thofe
Markets, and Overfeers and Officers for better
Regulation, and keeping good Order, and
cleanfing the {ame ; that for defraying thole
Charges, they have, and always had and received,
divers reafonable Tolls, Rates, or Sums of Mo-
ney, of all Perfons to thofe Markets coming,
for Stalls, Standings, and other Accommodations
by them had, for expoling to Sale their Victu-
als and Provifiuns in thole Markets; that the
Freemen of the City of Lsaass are numerous,
above ffty thoufand ; that there hath been,
Time out of Mind, a Common Council, confift-
ing of the Mayor, Aldermen, and certain Free-
men annually elected, not exceeding the Num-
ber of two hundred and fifty, called the Com-
mons ; that there 15 a Cuflom within the Ci-
ty, that the Common ( vuncil make_ By-laws and
Ordinances for the better Repulaticn and Go-
vernment of the publick Markets, and for the
appointing convenient Places and Times when
and where, within the Cuy, the Markets fhall
‘be kept, and for the aflefling and reducing to
Certainty reafonable Tolls, Rates or Sums of
Money, to be paid by Perfons coming to the
fame Markets, for their Sralls, Siations, and
other Accommodations by them had, for ex-
pofing to Sale their Victuals as often as and
when to them fhould be thought expedient, fo
as their Ordinance be ufeful to the King and
his People, confonant to Reafon, and not con-
trary to the Laws of the Land; that this Cu-
ftom is confined by Adag, Char. Stat. 1 E, 3.
Stat. 7. R. 2.3 that after the burping and re-
building London, and the Alterations thereby
made, Controverfies did arife within the Chy
concerning the Markets and Tolls; that there-
upon Sir Flliam Ipoker, then Mayor, and the
Aldermen, and Commons in Common Council
affembled, did make an Ordinance, intituled,
An A& for the Settlement and wwell-oraering  the
feveral publick Markets within the City By_whlch
reciting, that whereas for Accommodation of
Market-people with Stalls and Neceflarics for
their Standings, for cleanfing and paving the
fame, for defraying incident Charges about the
fame, realonable Rates had always been paid.
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To the end the Rates to be paid might be
afcertained, that the Market-people might know
what to pay, and the Officers what to rake,
to avoid Extortion, it was ordered, there fhoyld
be paid by the Market-people for their Stalls,
Standings, and Accommodations in the Majr-
kets, For every Horfe-load of Provifion under
publick Shelter 24. a Day, for every Dofler
1d. a Day, for every Cart-load drawn with not
above three Horfes 3 4. a Day, with more Horfes
4d. a Day, and upon Refufz] to pay, to be re.
moved : Then they aver, that thele Rates are
reafonable 3 that chey are all the Rates thar
are paid by fuch Market-people to the Ufe of
the City ; that thefe Rates they have received
fince the making thefe Ordinances; that there
is no other Ordinance for raifing Moneys for
{uch Provifions expofed to Sale in their Markets
In any manner made.

To this Rejoinder Mr. Attorney hath fur-re-
joined, and taken it by Proteftation, That the
City were not feized of the Marikets, nor at their
own Colts provided Stalls and other Accommo-
dations ; and that the Rates by the Ordinance
appolnted were not reafonable. For Plea fers
forth an Act of Paliament made 22 Car. 2.
enacting, That fo the erd ani and convenion:
Places within the City flould be put out for Buili-
igs, aid keeping the Mlarkets 5 and that the Royal
Exchange, QOld Baily, and common Gacls and
Prifens within the City, flonld be made more commodi-
os 3 for the enabling the City to do thefe things,
they fhould have a Duty out of Coals imported
bewwixt May 1670. and Mich. 1687, into the
Port of Lozdoir, 12 d. per Chaldron 5 which Duty
they have accordingly received, amounting to a
great Sum ; and notwithftanding that Duty,
without Title or Right, the Defendants made the
By-law for their private Gain, abfg; boc, that the
Mayor, and Commonalty, and Citizens, have
Time out of Mind had, or accuftomsd to have,
Tolneta, ratas, five denarisruwm fummas per iffos
Maygorem, Communitatem, ac Cives Civitatis pre-
dish fuperins fuppofit® fore per prefa’ legem five
ordinationems prediid affefl? & in certitidinem re-
ducl’ trout per placitym  fuperivs rejuigend® fip-
poniiur,

The Defendants they rebur, and fay, that they
have always had reafonable Tolls, Rates, or
Sums of Money of all Perfons coming to their
Markets to fell their Provifions, for their Stalls
and Accommodations :  Ef de boc ponit o fuper
patiiam : the Attorney demurs, Upon his Plead-
ings, the Queftions are, Whether the Matzers al-
ledged by the Defendants, in Jultification of the
Ordinance, or By-law, bea good Jeftification in
Law, ornot? It it be, Mr., Attorney in his Sur-
rejoinder. hath given no Anfwer to it at all 5 he
hath neither confefled it, nor denied it. The Re-

joinder faith, that the Defendants are, and al-

ways have been, feized of the Markets in Fees
that they at their Charge provided Market-
piaces, Stalls, Standings, and Officers for the
Accommodarions of the Markets, and cleanfing
them ; that for defraying thole Charges, they
have always had divers reafonable Tolls and
Rates for Standings, and other Accommodations;
that the Common Council have, as often as ex-
pedient, always made Ordinances for regulaing
thofe Markets, and for afitfling and reducing to
Certainty reafonable Tolls, Rates, and Sums of

Money to be paid by the Market people for thetr
Accomn-
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Accommodations ; that according to this Cu- Trades, and of Rates and Prices; and as much
ftom, they made the Ordinance and By-law. Reafon there is ro objet againft them, as this
Mr, Attorney in his Sur-rejoinder hath not de- Ordinance, or the Coffom in this Cafe : Bur the
nied any Part of this; but offers a Traverfe to City of London have a Government and Power
that which is no-where alledged or fuppofed. It of making Ordinances, for governing and regu-
is never pretended, that the City have had Time lating Trades, buying and fclling within the Ci-
out of Mind the very Tolls and Sums of Money ty, placed in the Common Council, and con-
for Toll aflefled by the Ordinance. There is firmed by A& of Parliament ; and therefore not
not 2 Word 1n the Rejoinder to that Purpofe, bur like the Cale of any private Lord of a Marker.
to the contrary ;5 (wz.) That they in their Re. But it is true, their Ordinances muit not be
joinder claim a Power by Ordinance of Common unreafonable.  The Payments that are impofed
Council to aflefs and fer the Rates of thefe Tolls by this Ordinance, are only impofed upon thole
and Payments, as often as and when ro them fhall that are under Shelter. It is Rezfon a Recom-
fcem expedient. It isadmitted in the Rejoinder, pence fhould be patd; and there is no Unrea-
that theie Sums were not Time out of Mind, only fonablenefs or Injultice appears in the Ordinance,
they had Power to fer, alfefs, and afcertain, as but a reafonable Recompence.  But the Cuftom
often as expedient: Therefore when Mr. Attor- or Power of the Common Council is not denied,
ney traverfeth our having Time out of Mind the as [ take it: For they have not denied the
Tolls, Rates, and Sums of Moncy by the Ordi- Power to regulate and afcertain the Tolls or
nance aflefled, and in cortitud’ reducd’ thisis plain, Sums of Money alledged to be in the Common
belides any thing claimed or pretended unro, if Council 5 if they had, that muft have been tried :
he had intended to traverfc what we have alledged, Nor have they denied the Rates fet to be rea-
that we have had Time out of Mind divers fonable. So that I think, as to this Macter, we
realonable Tolls and Sums of Money for Stalls have well intitled ourfelves, and juftified our
and Accommodations : Or if he would have making our By-law, and taking the Tolls or Rates
traverfed the Inftance alledged for the Common thereby appointed ; and nothing in the Sur-re-
Council affefling thole Toils, as often as ex- joinder againft us to the contrary is objected.
pedient, that was plain and ealy to do; but  Bur for confirming and makin: good our Cu-
that he hath not done : He hath only traverfed ftoms, in the Plea, there are three A&s of Par-
whether the Tolls, Rates, and Sums of Money, liament pleaded :

by the Ordinance affefled, and reduced into Cer- (. Masng Chaila.

tainty, have been Time out of Mind. Thisis 2. Stat. 1. K. 3.

the proper Senfe of his Traverfe; but if doubt- 3. Suat. 7. R, 2. .

ful in 1s Senfe, his Traverfe is nought for that  The King’s Counfel have not denied Magia
Caufe; for dubious Words can make no [ffue for Charta to be a Sratute, bur have denied the other
the Jury to try, elle Men fhould be tricked two to be Statutes, or Ad&s of Parliament ; and
and enfnared by doubtful Words to pervert the Reafons given by them are : _
Right: So that if the Matter alledged in the  Becaufe not in Print, nor Roll of it to be
Record be fufficient in Law to juftify the make- found; or becaufe nobody knows where to
ing this Ordinance or By-law, then what is done find it ‘

therein by the A& of Common Council is law~-  As to the firlt, Private A&s of Parhament do
tully and rightfully done, and no Forfeiture, I ot ufe to be printed, few are.

do agree, that for a Lord of a Market 1o pre- As to the {econd, Suppnfe there were no Roll 1o
fcribe to have a Toll uncertain, and as often as be found, Doth this afeer fo long a time conclude
expedient, to alcertain it, is no good Preftription.  there was none fuch? efpecially finceMr. Solicitor
But that is not our Cafe; I do diftinguith be~ was vleafed to acknowledge, that thereare no Par-
twixt thac and this Cafe: Where there is by Cu~ liament Rolls of £, 3. till 4 E. 3. It is true, that
{tom, confirmed by A&s of Parliament, (for almoftall the Parliament Rollsof A, 3. E. 1. L. 2.
I thall fhew, that they are Aéts of Parliament, and tll 4 E. 2. are indeed loft. But belides,
notwithltanding what hath been objected againft in thofe Days publick A&s were not only entered
them) a Power and Authority velted in the Lord  upon the Parliament Rolls, but from thence tran-
Mayor, Aldermen, and Common Council, to fcribed, and fent under the Great Seal to be'[?'qb-
regulate and order the People, Trades, and lithed by the Sheritls of the Coupties, in the {ittes
Markets in the City, and the Places, and Con- and Boroughs, and alfo by Writ to the Courts in
veniencies, and Officers, from time to time, and  #eftminfler-Hall, to be there entered and recorded,
conlequently to regulate and afcertain the Tollsor of which there are many found, efpcc:a]l}f in the
Rates to be paid by the Marker-people, to pre- Escheguer; and hence came the Rule in Law,
vent Extortion and Diforders; that fuch Cuftom that Judges, ex Officio, are bound to tak‘e notice {fl'
18 legal. The Chamberlain of Zondsi’s Cafe: cencral Acts of Parliament: But for private Acts,
An Ordinance that no Broad Cloth fhall be fold they were put under the Great Seal, and the Par-
n the City, before it be brought to Blackwell- ties interefted had the fame €0 produce:: But that
Hall to be fearched, and a Peny for every Cloth thefe in this Cafe fhould be queltioned to be Acts,
0 be paid for Hallage, under pain of for- is ftrange.

feiting 65, 84. a Cloth, to be recovered in the  But to prove them Acts: Astothe Act1 E. 3.
City Courrs, Rep. 5. 69, Though objected that (r.) We have pleaded i un_der the Great E_‘r::}l
this was an Impofition of Payment of Mnney up- of King E. 3. that m:}de it with a Profert bic in
on the King’s Subjects, yet adjudged good, and Cur’, and fhewn it with our Flt?ai_ as we ought ;
a Procedendo granted. and this is Evidence fufficient of itfelf. 1f the

An Ordinance that no Unfreeman fhall ufe fame, produced under t*he great Seal put t_? I
a Trade in London, adjudged good, City of Lone when made, be not fufiicient [vidence to facsly,

don’s Cafe, Rep. 8. fol. 1. A Multitude of Or- what can be? o
dinances they have for regulating all manner of  (2.) But in this Cafe it is inrolled upon Remﬂi
4 12 a
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alfo, liter placita Corvone  tenes Camerarios in
Scaccario y 10 1§ inrolled there, Tiin, 1. E. 3. 7.
1, 62,

But perhaps 1t may be objefted alfo, Thae
this was no At of Parliament, but only a Grant
or Patent in Parliament; becaufe it is that the
King de offinfi Prelator’ Comity Barow’ ac totins
Communite? regnt i prafenti Parliamento,

I anfwer, That Acts of Parliament obferve not
any certain Form,
Oxford exprelly, Feuzes 103. that there was Variety
1n penning Adis of Parliament in ancient time,
Dominus Res peir Confilium fidelium fudiiter® fuor’
Saiit, and other Forms there, are yet good Adts.
But that they were anciently in Form of Patents
or Grants in Parliament, daegua Charta, C. 1. is
in Form of a Charter or Grant, The Form of
theActof Parliament, 11 £, 3. Prince’s Cafe, R. 8,
jol. 8. for creating the Prince, Prince of Wales,
beains Edwaidys Dei Gratia, &c. in Form of Pa-
tent, and is D¢ cominuni affenfie & confilio Prelator’
Comitn, Baron® & aliorum de concilio noftro in pr.e-
fenti Parliamento, and adjudged a good A& of
Parliament; and the Authorities and Reafons to
prove 1t an Accof Parliament are fol. 18, 19, 20.
fo full, that it might be thought that this Obje-
ction would never have been made: And that
this 15 m the fame Form that all the reft of the
Acts of this very Parliament of the 1 £, 3.
Memp. 17, are, appears by the Patent Roll of
the fame Parliamint, A Charter granted by the
King de affenfir Prelates’ Comitt® Barow® Communit®
Reeni in Parliamento apud I7:fiw’ to enable the
City to apprehend Felons in Southewark.  An A&
10 the fame Form, for the annulling the Convi-
ction of Treafon, that was againtt Roger Mortia
mer, 1 the Time ot E. 2, Rot, Clayf. 1 E, 3.
An Exemplification then entered of an Aét
made In the fame Form, in the fame Parliament,
for the annulling the Attainder of Thomas Earl of
Laucaflery attainted tempore E. 2, Rot. Pat, 2 E.
2. P. S, 1. M. 17, Dui -5 other Acts of Parlia-
ment in the fame Formy made 1 E. 3. for annul-
hing divers other Attainders that were tempore E,
2. So thatas to this Act of Parliament 1 E. 3,
I think the Objections are antwered, and that it
15 an Act, as pleaded, Rot. Pat. 2 E. 3. P, §. 2,
M. a1 Infl, 2. 527, 630.

And as o the other Act7 R. 2. that that is
no Act of Parliament, only a Prayer of the Com-
mons, that there might be a Patent granted to the
City, confirming their Laberties, licet ufi wel abuf:
fuerint 5 and the Anfwer was, Le Koy le venll.

They object for Reafons againft that being an
Act of Pathiamen,

Firfl, That it wants the Aflent of the Lords.

Secondly, It isonly a Prayer of the Commoans to
have theirLiberties confirmed, and theKing’sAn-
{wer Le Roy le ven!t,but nothing done to confirmit,

As to the firft Objection, fupvofing it true
that there is no mention made of the Affent of
the Lords, yet the Act s a good Act.

1.) It appears to be 1n Parliament ad f;{{lm;..
tiam &5 vequifitionems Commupttal’ Regmi noftri in
pirefenit Pailiamento.

2.) The Anfwer in Parliament, that is given
by the King to the making all Laws, is given to
this, Lz Roy le veult,

3.) And next, it 15 admitted to be upon
the Parlament Roll, 7 R. 2. Num. 27. I have
before faid, that Acts of Parliament are not in
any certain Form; fometimes entered as Char-

In the Cafe of the Earldom of

Proceedings berween the King and ~ Hil. 3¢ Car. 11,

ters or Grants, {ometimes as Articles, fometimes
and frequently as Petitions; the Books [ have
already cited prove it.  Bur according to the
Courfe of Parhaments, let it be in what Form
it will, let it begin in which Houfe it will,
yet it mult go through both the Houfes of
Parliament, before it can come to the King
for his Royal Affent. If either Houfe rejects
or refufeth, there it ends, 1t comes nor to
the King; ner is the Royal Affent in thefa
areat operative Words, Le Roy e venll, in
Parliament given to any thing, bur what
the whole Parliament have affented and agreed
unto : So that this is an Objection grounded
upon a Reafon contrary to all the Courfe of
Parliaments, which fhews, that the Lords Aflent
was to it, though not mentioned, 82/dei’s Mare
Clauf. 249, gives a full Refolution herein: Cer-
tfimum eff, faith he, that according to Cuftom
no Anfwer is given, either by the King, or in
the King’s Name, to any Parlamentary Bills,
before that the Bill, whether it be broucht in
firft by the Lords, or by the Commons, hath
pafled both Houfes, as it is known to all that
are verfed in the Affairs and Records of Par-
liament, And in the Prince’s Cafe before cited,
there the Act is faid to be de Affenfu & Confil?
of the Lords, but doth not name the Commons
And this anfwers the other Reafon allo, iz,
‘That it thould only be a Prayer and Petition al-
fo, to have a Charter of Confirmation granted:
For fince the Forms are tn manner of Petitions,
fince the Royal Affent or Words, Le Roy /e
venlt, is never put to any Bills in Parliament, bue
fuch as are thereby made and pafled into Laws,
the giving the Royal Affent is fufficient in this
Cale to proveita Law. Butfor further Evidence,
we have 1t under the great Seal of King
R. 2, thus penned: Ad inflantiam £ requifitionem
Communit® Regni noftri Angl in prefenti Parlianen-
to noftro, pro majori Quicte €& Pace inter Legeos
noftros focendis, & pro bono publico de affenfs Pra-
latorum, Dominor’ Procerum, & Magnat’ nobis i
eviem Parliamento affiffentinm, &&c. So that here-
by it 15 fully proved, and fhewn, that though
the Affent of the Lords be not mentioned in
the Copy, yet that it was had, and under the
great Seal of R, 2. it fo appears.  We have allo,
in our Book of the Acts of that Time in the

City, the Proclamation made upon the hrit pro-

mulging this Act, in the Time of Sir Nicholas

Brember, Lord Mayor, Lib. H. f. 169. a & b.

and therein it is alfo entered in the fame Words,
as before, under the great Seal of R. 2. de af-

fenfu Pralater’, &c. Next, our Books and conti-

nual Practice ever fince, It is true, that in the
7 H. 6. fol. 1, when it is faid, that the Coftoms
of London were confirmed by Statute, Quere,
what Statute ; but it is not there made a Quare
whether this were a Statute 5 Infir. 4. 250.
Rep. 5. 63, Rep. 8. 162, all fay, that the Cuftoms
of Lowdonn vre confirmed by Parliament, 7 R. 2.
Juftice Fomes 283. hath it wverbatim out of the
Parliament Roll. The conftant Courfe of Plead-
ing the Cuftoms of Loundon, is to plead a Con-
firmation of them by this Act of Parliament :
So that as to this Point there is not any one Beok
or Opinion, before this Day, in favour of what
1s affirmed, that thefe are not Acts of Parha-
ment 3 and our Plea ftands good in Law, and
the Ordinance, and By-law, and Cuftom is good,

and then no Forfeiture thereby,
But
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But fuppofe, and admit, that this By-law be
e Act of the Corporation, and not good and
ufficient in Law, nor in Law jultifiable, Quid
fequitur ¢ Then it is void in Law. Then if it be
void in Law, how can it make a Forfeiture 2
Suppole a Leflee for Years, or for Life, makesa

Feoffment, but it is not duly executed for want of

Livery and Seifin, by which it is void 1In Law,
can this make a Forfeiture of the Eftate of the
Leffee ? Suppofe a Corporation Tenant pur auler

e malkes a Feoffment, which is void for want of

Livery duly made, will this forfeit their Eftate?
A void Acc fhall not deftroy or forfeit a prece-
dent Eftate. A Parfon, that hath a former Benc-
fice, accepts a fecond Benefice incompatible, was
‘nftitated and inducted, but did not read the Ar-
ticies, his firft Benefice was not forfeit or void
hereby, becaufe by the Statute the not reading his
Articles had made his Inftitution and Induction
void. Dyer 377b. So that then whether thisBy-law
orOrdinance were good and void in Law, perhaps
:s not much material ; it cannot make any For-
feiture of the Corporation, it can have no fuch
Effect ; for if it be a good and lawfu] By-law, no
Forfeiture can be for doing a good and lawful
Act. If the Ordinance be not warrantable by
Law, then it is void in Law ; if void in Law, a
void Act can make no Forfeiture,

Bur you received, fay they, and exacted from the

King’sSubjectsSums of Money by thisOrdinance.

I 2nfiver, Suppofe we did, and that we had
no Right to have this Money 5 if an Officer, by
Colour of his Office, receive more than is due, 1t

is Extortion, and a Crime punifhable : Butif a Per-

fon.that is no Officer,takeMoney that is not due,or
more than is hisDue, the Parties injured have their
Remedies by Action ; but this is no Crime for which
any Forfeiture or Penalty isincurred by the Perfon
that fo takesor receives theMoney. Suppofeal.ord

of 2 Manor. exact or take greater Fines or Sums of

Money from his Copyholders or Tenants than he
ought, they have their Remedies by Actions
againft thofe that receive; {o if a Corporation
receive or take Money fuppofed to be due, but
in Truth is not, how can this forfeitany thing ¢

But you took upon you, fay they, a Power
and Authority to tax the King’s People, and to
take and receive the Money fo taxed.

I anfwer, This is but the fame thing, only put

into greater Words, It is ftill but the making of

an unlawfulBy-law,and thereby appointingMoney
to be paid which ought not, or more than {hould
be 3 and as to the rurning of it, or exprefling it
i ftately Words, of taking upon you, or ufurping
Authority to impofe upon, and tax the King’s
People; whofoever doth any Act or Thing, he
takes upon him, and doth allo execute the Power
and Authority of doing that Act or Thing, which
is comprehended in the Thing done.  The mak-
ing a By-law, or Ordinance, whereby more Is
ordered to be paid than ought, or Money ap-
pointed to be paid where none is due, is ftill all
the Fact and Thing done; and if that make no
Forfeiture of the Corporation, or Crime punifh-
able by Indictment or [nformation, except only
as the Statute 19 H. 7. ¢. 7. which I fhall here-

after mention, hath appointed for Forfeiture of

405. the taking or ufurping the Power to do it
cannot be more, or effect more, than the doing
the thing which comprehends 1t.

2. As to the other Caufe alledged in the Re-

plication for Forfeiture, the Petition, printing, and
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publithing it; in the Replication *s adlledged,
That the Parliament the 10th of Faiuary was pro-
rogued to the 20th of Fa#wary; that the 13th
of faunary the Mayor, Commonalty, and Ciii-
zens of Loadon, in their Common Council al-
fembled, malitiofe, advifate, & feditiofe, took up-
on them ad judicand® & cenfend’ the King, and the
Prorogation of the Parliament by the King fo
made ; and that the Mayor, and Commonalty,
and Citizens of Londsi, fo ip the faid Common
Council affembled, did give their Votes and Or-
der, that a Petition, in the Name of tlie Mayor,
Aldermen, and Commons of the City of Laa-
dont, in Common Council affembled, fhould be
exhibited to the King: In which Peticion it was
contained, that by that Prorogation the Profecu-
tion of the publick Jultice of the Kingdom, and
the making necelfary Provifions for the Prefer-
vation of the King, and his Proteftant Subjelts,
had received Interruption 3 and that the Mayor,
Commonalty, and Citizens of Loxzdon, in Com-
mon Council, as aforefaid, aflembled, mali-
cioufly, and feditioufly, to the Intent the fame
fhould be difperfed among the King’s Subjects,
and 1o caufe an Opinion, that the King obftrulted
the publick Juftice, and to ftir up Hatred and
Diflike againft the King’s Perlon and Govern-
ment, did order the faid Petition to be printed ;
and afterwards they did print it, and cauled it to
be publithed.

The Defendants in their Rejoinder to this
Breach fet forth and alledge, That there was a
Plot againft the Life of the Kiag, the Govern-
ment, and the Proteftant Religion ; and let forth
all the Proceedings upon it, the Attainders and
Impeachments of the Lords in the Tower mn
Parliament depending, the Proclamations declar-
ing the Dangers by this Plot, that they could
not otherwife in human Reafon be prevented,
but by the Blefling of God upon the Confulta-
tions and Endeavours of that great Council the
Parliament, and commanding a General Faft to
be kept 1n Tondon the 22d of December, and thac
it was kept accordingly ; the Proceedings in
the Parliament towards the Trial of the Lords,
and preparing Bills to be enated into Laws, for
Prefervation of the King and his Subjects againt
thefe Plots and Confpiracies; that divers of the
Citizens, loyal Subjeéts, being much affrighted,
and troubled in their Minds, wich the Apprehen-
fion of thefe Dangers, did exhibit their Petition
to Sir Patience Ward, then Lord Mayor, and the
Aldermen, and Commons in Common Council
then affembled, containing their Fears, and Ap-
prehenfions, and Expectations from the King
and that Parliament ; did petition, that the Com-
mon Council would petition for the fitting of
that Parliament, at that time prorogued. And
thereupon the Mayor and Aldermen, (naming
them) and Commons in Common Councit al-
fembled, from their Hearts truly loyal to the
King, and for the Satisfaction of the Citizens,
who had cxhibited that Petition, and of Intent
to preferve the Perfon of the King, and his Go-
vernment, did give their Votes, and order a Pe.
rition fhould be exhibited to the King in the
Name of the Mayor, Aldermen,-and Commons
in Common Council affembled, and fet forth the
Petition in the Name of the Mayor, Aldermen,
and Commons in Comraon Council aflembled 2
bec verba : Wherein among other things it is

contained, That they were extremely furprifed
at
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at the late Prorogation, whereby the Profecu-
tion of the publick Juftice of the Kingdom, and
the making Provifions necefiary for preferving
the King’s Perlon, and his Proteftant Subjects,
received Interruption. And did farther agree and
order, that that Petition, after it had been pre-
{fented, fhould be printed, which was fo ordered
with Intent, that falfe Reports concerning the
Petition might be prevented 5 the Enemies of the
King, and the Confpirators, from proceeding in
the Confpiracy deterred ;5 the Troubles in the
Minds of the Citizens alleviated, and the Citizens
know what had been done upon their Petition ;
that the Petition was delivered 1o the King, and
afterwards printed; that this 1s the fame Peti-
tion and Printing in the Replication mentioned
abfg; boc, that any Petition of or concerning the
Prorogation of the Parliament was made, or-
dered, publithed, or printed in any other manner
than they have alledged, as the Attorney Ge-
neral fuppofeth. To this Part of the Rejoinder
Mr. Attorney hath demurred generally by the
Demurrer, the Fact alledged in the Replication
1s admirted to be true. And it is true, that there
are no Words, that are written or {poken, but
are fubjet to various Conftructions: But I take
it, that no Words, whether written or {poken,
ought to be taken in an il Senfe, if they may
realonably be taken in a better 5 Nemo prefumi-
tur effe malus; and therefore the Words muft
ftand as they are penn’d: And having firfl ex-
preffed their Fears, and next their Hopes, from
the King and Parliament’s Proceedings in Trial
of thofe that were impeached, and making Laws
for their Security, and how they were furprifcd
at the Prorogation, then they fay, That by that
Prorogation, the Profecution of the publick Ju-
{tice of this Kingdom, and the making neceflury
Provifions for the Prefervation of the King and
his Proteftant Subjelts, had received Interruption.
Itis mentioned only as a Confequence of the Pro-
rogation, it isnot faid or exprefied, that the King
did interrupt 5 for I thunk thereisgreat Difference
betwixt the one fort of Expreflion and the other.
An ill Confequence may attend a good, and com-
mendable, and moft neceffary At 3 but no Con-
fequences can make an i1l Act good ; and there-
fore the exprefling the Confequence doth not
neceflarily condemn or declare the Act to be an
ill A&. Suppofe, that in the time of the great
Plague a Man had had a Suit in Weftminfler-
Hall, wherein all his Eftate had been concerned,
and had faid or writ, that by the Adjournment
of the Terms by the King, the Proccedings of
the Courts of Juftice in his Suit had received an
Interruption, had thefe Words been punifhable?
The Adjournment was then the moft neceflary
and commendable A that could be for the Pre-
{fervation of the King’s Subjells in that raging
Peftilence 3 and the Act itlelf being {o good and
neceflary, though there were fuch Conlequence
as to that particular Suit, the writing or fayimng,
that it had fuch a Confequence, fuch an Inter-
ruption, did not, I conceive, condemn, judge,
declare or exprefs the At to be 1ll.  Suppole a
Man had had a Bill depending in that Parliament,
to be enalted for the enabling him to {ell his
Land to pay his Debts, to free him from a Gaol:
Or, fuppofe that fome one of the Lords impeach-
ed in that Parliament had made a Petition for the
Sitting of the Parliament, and had therein_ex—
prefled as a Reafon and Ground of his Petition,

Proceedings between the Kingﬂmz Hil 3§‘Caf. 1L

the ltke Words as in this Petition: What would
the Court have judged of it? Are not the Cafes
much the fame? If they are, there will be no
Diftinction of Perfons in Judgment; I am fure
there ought not. Perhaps when this Petition
was made, there might be too much Heat in the
Minds of Men; and it is true, that Hear in-
creafeth Heat, and Yire kindics Fire s it is time
for all forts to grow cool and temperate, and to
weizh and conflider we are, or fhould be, confi-
dering Men. This Petiion was made Nemiie
contiadicentey, and undoubtedly among fuch a
Numbecr as the Common Council, there muil be
Men of Variety of Tempers and Difpofitions
But for the greateflt Number of the Aldermen,
and Common Council, think of them; we know
the Men, many of them; can we imagine, that
they had either the lealt 1ll ‘Thought or Meaning
towards the King, his Perfon, or Government,
in this Petition, or the printing it? And as for
the printing it, that, my Lord, ftands upon the
fame Reafons and Grounds: For if there be no-
thing ill or unlawful in it contined, then the
printing and publifhing of that which contains
nothing ill or unlawful, is not, as I concelve, ill
or unlawful. Printing 1s but a more expeditious
way of writing, and is good or bad as the Mat-
ter printed 1s good or bad. The Defendants in
their Rejoinder have fet forth thetr whole Cafe,
the Reatons and Grounds of what the Common
Council did, and the Marner and Intent of their
doing 1t5 all which Faét cannot be denied to be
true, but is now confcfled by the Demurrer. Tt
hath not, nor can be faid, but it is well pleaded,
and might have been traverfed and denied, if not
trae: But it 1s confefled by the Demurrer to be
true, and therefore that mult be taken to be the
Fact, and not as alledged in the Replication,
and then fo taken, I fubmit it to your Judg-
ment,

3. But the next thing confiderable is, Whe.
ther, {fuppofing and admitting, that if done by
the Body Politick, it had been a Mifcarriage or
a Crime? Whether not being done by the Body
Politick, nor under the Common Seal, but by
Common Council, whether thercby the Being of
the Corporation fhall be forfeit ?

A Common Council in Corporations is gene-
rally a feleét Number of the Body Corporate,
conftituted to advife and affitt the Corporation
in their ordinary Affairs and Bufinefs. There is
no certain Rule nor Meaiure of their Pawer,
wherein all the Common Councils agree. In fome
Corporations the Common Council nave gieater
Authority, m fome lefs, according to the feve-
ral Authorities by the refpective Chariers, where
the Corporations are by Charters 5 or by Cuftom
or Ufage, where the Corporations aic by Pre-
feripiion @ But in all they are a fubfervient Num-
ber of Men, conftituted and authorized for par-
ticular Ends and Parpofes: And in this Cafe 1
think th: Court can take notice of the Common
Council no otherwile than upen the Record they
appear to be. 'The Replication doth not fay what
they are, but would go in the Dark, by Inten-
tion and Prelumption, the belt Way and Method
toarbitrary Determination. The Rejoinder faith,
that the Citizens and Freemen are a great Num-
ber, fifty thoufand, and more. That there hath
been Time out of Mind a Common Council, con-
filting of the Mayor and Aldermen for the
Time being, and of certain Freemen, not exceed-

ing




1683. B.R.  2he City of London on a Quo Warranto.

ing two hundred and fifty, annually elefted to
ferve as Common Council Men, and are called
the Commons of the City ; that Time our of
Mind there bath been a Cuftom, that the May-
or, Aldermen, and fuch Citizens, {o elefted to
be of the Common Council, according to Cu-
ftom, have bten accuftomed to make By-laws
and Ordinances, for the better Regulation of
the publick Markets, for appointing Times and
laces, and aflefling and reducing into Certainty
reafonable Toll., Rates, and Sums of Money,
payable for Stalls and Standings in the Market :
For any thing appears upon the Record, this is
al] they have Power to do: Non couffat to the
Court, that they have any other Power or Au-
thority over Lands, Eftates, or any thing elle.
Next, if this which in the Rejoinder is alledged,
of the Being and Power, be true, and {o admit-
ted, then what they did in making the Ordi-
nance, was done by good and lawful Power
and Authority, and then can be no Offence:
But if to make the Ordinance be an Offence,
and an unlawful A&, you deny the Cuftom to
be good, and {ay, the Cuoftom i5 void, and
againft Law, and for that Reafon the Ordinance
illegal. Then non conftar, that they had any
Power at all to do any thing, and then 2 Com-
mon Council to adviie without Power to do any
A&y and it fo, How can a Parcel or Part of
a Corporation, not authonized to do any Adt,
do an A¢ that fhall forfeit? Suppole a particu-
lar Company, as the Mercers, had done this,
could this be a Forfeiture? But if to avoid this
you will fay, that the Court fhall take No-
tice of the Common Council of London, to have
the Management of the Bufinefs of the Corpo-
ration belonging to them ; this I think the Court
cannot do, and I cannot fee how poffivly they
can, as a Court, judicially take notice hereof.
Suppofe our Queltion had been concerning an-
other Corporation, could the Court then, as a
Court, judicially have taken notice of the Power
or Authority of their Common Council? Mr.
Solicitor in his Argument held, that there was
no Difference betwixt London and another Cor-
poration, escept that London was the biggeft.
Then put the Cafe of any other Corporarion,
could the Court judicially have taken notice of
their Power or Intereft, without having it fpe-
cially fet forth ? Is it poffible the Court can,
fince they differ one from the other, as much
as their Charters or Conflitutions do differ, of
which there are hardly to be found two in Eng-
land that do agree mn their Powers? If it had
been of another Corporation, of Neceflity the
Conftitation of the Common Council muft have
been fet forth. If you are upon a ByJaw,
made by any other than the Body Politick it-
felf, muit not the Power and Authority of thofe
that made it be fhewn, and fet forth in Plead-
ing, in any Cale where there is Occafion to vfe
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11? How otherwife could the Court judge or de-
termine of it? So that taking the Law to be as
the other Side faith, that Lendon differs not from
any other Corporation ; it 1s no-where alledged
in the Pleading, that they have Power to make
By-laws, for the orderingand governing the City,
or that they can bind all the Corporation in
Sale or Difpofition of their Lands, or have the
Power of the Common Seal : Therefore when
the King’s Counfel argue from thele Powers,
their Power of forfeiting, they argue quite out
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of the Record ; they have no-where alledg-
ed or pleaded what they are, or what Power
they have, as they fhould have done, if they
had fo intended. So as to this Particular, here is
nothing before the Court, nothing upon Re-
cord, to fhew how or which way the Body Po-
litick fhould be concerned in thefe Aéts of about
two hundred and fifty of their Members, called
the Common Counci). Wherefoever any By-
laws or Ordinances are pleaded, the Power to
make thefe By-laws or Ordinances is pleaded,
and fo are all particular and derived Authori-
ties, whenever Occafion to plead them, and
neceflary they fhould be fo: For it i1s Fa&, that
the other Side may and ought to be at Liberty
to deny 1, if he fee Caufe ; and therefore if
they will have it, that the Common Council have
abufed fome Power or Authority they have,
thereby to forfeir the Corporation, they ought
to have fhewn it; to fay that Notice fhall be ta-
ken, or it fhall be intended or prefumed, 1sin
Truth a Prefumption upon the Courr, as if the
Court fhould take notice of, intend, or pre-
fume, what the King’s Counfel would have,
which the Court cannot, nor wiil do, more in
this than in other Cafes. But fuppoling the
Court will take more notice of Londoi than any
other Corporation, and will take notice of the
Common Council there, and of their Power and
Authority 5 and I will fuppofe, as the other Side
do, that they have the Power of making By-
laws, of lealing, granting, and managing the
City-lands and Revenues, and of {ealing with
the Common Seal, and that tlis they have by
Cuftom ; then furely, fay the other Side, they
have the Power of furrendering and forfeiting the
Corporation, If I fhould anfwer, Surely and
without doubt they have not, this would notargue
they have not; but the Argument fhould come
of the other Side, to prove they have ; they have
not, nor can produce any Cafe or Opinion to
proveit; and the very Thought, that they could,
is fo new, that I believe none can be found
like it. But let us confider the Nature of this
thing a little particularly: Though general Dif-
courfes are moft ealy and florid, yet perhaps a
particular Inquiry may beft difcover. Admir,
that they have the Power the other Side fay they
have ; yet they are not the Corporation, bur a
Part conftituted for thefe particular Endsand Pur-
pofes, for which they are impowered. Corpora-
tions had their Creations by Charter ; that gives
them their Being, and the Form, Method, and
Power of Aétion. Suppole, that the firft Char-
ter of Incorporation that was granted to London
did grant, that the Citizens fhould be incorpo-
rate, and a Body Politick, by the Name of
Mayor, and Commonalty, and Citizens ; that
there fhould be a Mayor, fo many Aldermen,
and fo many of the Citizens, annually clected,
that fhould be a Common Council ; and that they
thould have Power to make By-laws, to demile
or grant their Lands, under the Common Seal,
in the Name of the Corporation. If they do
any A& not within their Commiffion, 1s not that
void ? Suppole a Grant made to the Common
Council, would not that be void ? Suppofe a
Grant made by the Common Council, in the
Name of the Common Council under Seal, or
in the Name of the Corporation, but not under
Common Seal ; is not all this void ¢ This I only
inftance, to fhew that their Charter and Authoriry
1S
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is their Power and Warrant they are to act by:
Did ever any Man hear of, or {ee a Charter giving
the Common Council Power to furrender the
Corporation? Or was it ever thought of before
thefe Days? If then no fuch Power by the Charter
be given, if they cannot do it without Power given
them, fhew me their Power, or elfe I think I
may conclude fure they cannot furrender the Cor-
poration without Power.  But the Common
Council in Louden, that is by Cuftom, and their
Power is by Cuftom, Then if the Queition be,
What is their Power ? Itisanfivered, What they
have ufed and accultomed to do, that they may
do; what they have not ufed or accultomed
to do, that they cannot do; for if Cuftom and
Ufage be the Authority, that Authority can go no
farther than their Cuftom and Ufage goes. “1hen
put the Queftion, Have the Common Council ufed
to furrender or forfeit the Charter ¢ Nobody
can fay it. 'What Reafon then is there for any
Man to fiy they can doit? It is probable, that
the Commeon Council in Lozdon had firft their
Infiitutiun from fome By-law or Ordinance,
though now not to be produced, but confumed
by Time. But be it thar, or any other imagined
Commiencemens, can it be imagined, that thofe
that gave them their original Authority, gave
them Power to furrender the Corporation, or
forfeir it ? Suppofe that the Power given them
did authorize them noc only to make By-laws and
Ordinances for the good Order and Government
of the Corporation, to grant or demife their
Lands and Revenues, but had fome general
Words in it to act and manage the Matters
of the Corporation : s it not againit all Senfe
to fuppofe, that that which is deputed and con-
ftituted for the well-ordering and managing of
the Corporation, fhould have Power to {urren-
der it? Then as the Counfel of the other Side
argue, that becaufe they may {urrender, they may
forfeic : By the fame Realon, I hope, I may
argue, if they cannot {urrender or difpofe of the
Corporation, they cunaot forfeir.  Next, thofe
A&s of the Common Council are not done
neither in the IName, nor as the Adéts of the
Corporation, nor under any Seal; but do im-
port in themiclves only to be the Acls of the
Csmmon Council: The Ordinance, that is made
by the Mayor, Aldermen, and Commons, in
Common Council alfembled. The Petition is
the Peation of the Lord Mayor, Aldermen, and
Commons, in Council affembled : Their Leafes
or Grants are in the Names of the Corporation,
and under the Common Seal; and the Common
Ceuncil only minifterial to the Corporation in
ordering, managing, and difpoling all for the Be-
nefitand Advantage of the Corporation, to avoid
the Inconveniency cof affembling the numerous
Jody. DBut that any thing, that hath but a mini-
fterial Power, for the Service and Benefit of
their Principal, fhould have Power to difpofe of,
{ell, convey, or [urrender, and deftroy their Prin-
cipal, is no Confzquence in Law or Realon. No
Deputy, Affiltant, or Bailiff, hach fuch Power; if
he exceed his Authority, his Aé is void. Isit
not fo with all Authorities and derived Powers?
What they do beyond their Authority cannot bind
thofe from whom they deriveit, Itcannot bethe Act
of the C ‘rporation ; fora Corporationcannot make
a Petition, no more than they can make a Deed, or
{ubfcribe a Writing, except under the Commo:
Seal, Corporations cannot make a Leafe at Will,
licenfe a Man to enter upon their Lands, or do
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any Jike ‘A€, but under their Common Seal ; nor

can they commit a Trefpafs or Diffeifin but by
Command precedent, orAflent fubfequent, under
their Common Seal. How then can this be their
A&? There is nothing in it chat imports it thould
be theirs, nor ever tntended to be theirss it is
not done by them, nor in their Names, but by
the Common Council, and in the Name of the
Common Council. If we may take notice of
what is out of the Record, we know, thar they
have in London a greater Affembly than the Com-
mon Council, iz, the Common Hall, wherein
the Common Council are no more than others.
Can the Petition of the Mayor, or Mayor and
Aldermen, in ther Names, be taken to be the
A&t of the Corporation ¢ If that cannot be, why
fhould the IPetition of the Common Council in
their own Names be any other than their own Peti-
tion, as their Ordinance and By-laware theirs, and
nottheCorporation’s? 12 [1.7. 25, 26. g E. 4. 39,

The Cale of Corporations takes notice of their
Power, as Common Councils, to exclude the
Commonalty, and the reft of the Corporation.
The Act allows the Common Council’s ordering
Petitions. But whereis it to be found, that it was
ever faid or thought on before, that they could
forfeit or difiolve the Corporation?  Rep. 4. 77.
13 C, 2. cap. 5.

4. But fuppofing all that I have faid againft
me ; and fuppofing the Acls of the Common
Council to be the Aéls of the Corporation, and
fuppofing thofe Aéls, wiz. the making the Or-
dinance and Petition, not juftifiable or excufable;
then the great Point will be, whether they or
either of them are fuch Milcarriages or Otlences
in Law, for which the Charter, that is the very
Being of the Corporation, fhall be forfeir? This
I call the great Point; for I think it to be as
oreat in Confequence as ever any at this Bar, as
if Magua Charta were at ftake s for in my Ap-
prehenfion, not only Loundon, but all the Corpo-
rations of England, and the Government of Exg-
land, will be deeply concerned in the Queition.
For let us but confider what a valt Part of £ugland
is concerned in the Corporations of Lngland,

(1.) Ecclefialtical, or mixt, as Archbifhops, Bi-
fhops, Dean and Chapters, Parfons, Vicars,
Univerfities, Colleges, Hofpitals of all {orts.

(2.) All the Cities and confiderable Towns and
Boroughs in £ugland,

(3.) The very Frame of our Government 1s
concerned ;3 for one of the Eitates of the King-
dom, viz, The Commons in Parliament, confifts
of Knights, Citizens, and Burgefles 3 the Citizens
and Burgefles are vfually chofen by them thar are
free of the refpective Cities and Corporations;
and where not chofen by them, yet the Elections
are generally under their Power and Influcnce,
and the Return made by them.

Perhaps alfo a Peerage is a fort of Corpora-
tion. Perhaps the World itlclf, at leaft this lit-
tle Woild, will no longer be able to fubfift in
Health than the due Order and juft Temperament
of the feveral Parts and Powers therein are pre-
ferved, and contain themfelves within thelr own
Bounds. The taking away or infeebling any
principal Part bringsa Lamenefs and Deformity,
Pain and Diforder upon, and at length confounds
the Whole. The Lawsanfwer their Ends, where-
of the principal is the Prefervarion of the Go-
vernment, which preferves the Laws, they can-
not {ubfift one without the other ; therefore what-

foever it is that tends to the Subverfion, or leav-
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ing, at Will and Pleafure, that which is fﬁ confi-
derable in our Government as Corporations are,
ought to be thoroughly conlidered. |

The better to examine and confider this great
Point: In the firft Place, the Realons given on
the other Side are,

Firft, That if Corporations be not fotfeitable
for their Mifcarriages, they will attempt and do
extravagant Acts, raife Sedirion or Rebellion,
and there will be no adequate Punifhment ro
their Mifcarriages.

In Anfwer to this Reafon, I fay, that
there is no illegal A& that they can at-
tempt or commit, but that they are unger the
fame Severities and Corrections of Law, asany
other the King’s Subjedts, not mcorporate, are,
Though it be true, that the Corporation nfeif 1s
only 2 Body Politick, an invifivle Body, yet the
Members of ity they are vifibie, If they as Mem-
bers of that Corporation commit or do any
unlawful A&, they are puinifhable for it in their
own private Capacities: If they make any Or-
dinance or By-law to raile Money unlawfully upon
any of their Members; or othets, the Br-law or
Ordinance is void: If they recetve or colleét
any Money by it, the Receivers and Collectors
are to anfwer it, they are to be lucd s any
other Subject. Suppofe a Lord of a Manor or
Market make an unlawful Order to colledt or
take Money from his Tenants or Copyholders,
or unreafonable Tolls 1n his Markets; this Or-
der is void in Law, and thofe that colle&
or receive any Money by it, are anfwerable for
it, and the Parties grieved have their proper
Adtions and Remedies, and perhaps the Markets,
or at lealt the Tolls, may be fefzed, or forfeic
for this Mifcarriage.  This is the Provifion that
by Law is made againft fuch Exaltions, «nd this

is juft, and adequate, and realonable. And if

a Corporation made fuch Ordinance, By-law,
or Order, and thereby there is the fame Receipe
or Exaction, the Subject hath the fame Reme-
dy, and there is the lame Forfeiture of Toll or
Market, as 1n cafe of any natural Perfon, or
Lord of a Maror; and the Provifions by Law
made are juft, and reafonable, and adequate, in this
Cafe of the Corporation, as of the other. The
like for any Offence that can be commitied, it
muft be done by particular Members, and they
muft anfwer for it. And this is no new Opi-
niony 21 £. 4. 14. is exprefs, that a Mayor and
Commonalty, or other Body Politick, cannot
commit Treafon, although all the Commona'ty
do commit Treafon; every of them is 2 Traitor
in his own Perfon. I might cite other Autho-
rittes to this Purpofe, but they have been already
cited by Mr, Recorder in his Argument; and
thoush the Counlel for the King would make
thefe Books to be but fome flight Opinicns,
yet unlefs they could fhew fome Authority,
Book, or Cafe, to the contrary, their defpifing
or litle valuing what they can find no Anfwer
for, will not render the Authority and conftant
Opinions of our Books of Jefs Efteem than they
ought to be. Itis no Excufe, if they do an un-
lawful A&, that they are Members of a Corpo-
ration, or did it as a Corporation,  Nobody
can fay chis will excule them 3 {o that, notwith-
ftanding their being a Corporation, they are as
fubjet to the Law, be the Offence Trealon, Sedi-
tion, or any other Crime or Offence, as any
other the King’s Subjells are; every particular
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Member, that atted or committed that Offence,
1s anfwerable to the Law for i.  The particular
Members, that commit the unlawful A&, and
all that aét under their Authority, are fubjeét
to the fame Law as all other the King’s Sub-
j{t'&s. And therefore this Reafon, that elfe there
will be no Punithment upon them adequate to
the Ofience, and confequently a Mifchief and In-
convenience, 15 but a Shadow, and nothine pro-
- v . =
portionable to the Mifchiefs and Inconvenicncies
attending  the Polition of a Forfeiture of the
other S.de. Bue confider the Injultice that would
he of the* orh:..jr Side, 1t this fheuld be fo: We
know Aflembiics Cetermine thewr Aés by the ma-
jor Vote, and great Struggling there is, as we too
trequently fee in their Debates and Refolutions,
and carried by Majority of one or two Vores,
lometimes by Surprizes and undue Management,
fomictimes by Fear and Terror: Suppofe an evil
Act lo carrded or managed, is it Reafon that
all the whole Corporation fhould be thereby for-
feits and thereby all other Nen, to whom they
owe any Debis, muft loie them, and the many
Interefts and Livelihoods depending upon the
Corporation, rthe Cuttoms, Courts, Offices, and
Privileges belonging to it, endlefs o cuymerate,
fhalt 21l be undone and deftroyed ?

3scondly, The next Reafon that hath been given
is, that it is a general Rule in Law, That che
abulig or mifuling of a Franchife, is a Forfeit
ure of the Franchiie,

I anfwer, This is true in the Senfe that the
Books do fay it; for if 2 Man mifufe or abufe a
particular Franchife, he Thall forfeit that particu-
Jar Franchife; buat he fhall not forfeit any other,
except it be depending upon, and incident to ir,
And the Cafes cited prove nothing farther: That
when a Man hath divers Franchifes not depend-
ing one upon ano:her, and mifuieth one Franchife,
he thall not thereby forfeit the vell, bur only that
which he mifuleth, 22 AJ po 3.4, Br. Fran. 34,
And therefore the Cafes ctred, where the Abbot
of Civwiland, and the Abbot of 8¢ Albans, had
Franchifes of Cuftodics of Gaols; one would
nor be at the Coft of 2 Commiflion of Gaol-
delivery, the other did detain in Prifon after Jegal
Difcharge, and bees pad, § f1. 4. 15, Rep. o.
96, b. 24 E. 4. b Inflo 2, 43, This was a Mif-
ufer of thofe Franchifes and Forfeirures, So alfo
perhaps if there be a Franchlie thar hath Inci-
dents to it ; as Pypowders to a Iair, Didlory to a
Leet: An Abufer of the Incident, s the Court
of Pypowders, or the not having a Pillory,
may forfeit the Market or the Leet. If the Lord
of a Murket take outragenus Toll, he fhali for-
feit the Market, Szat. W7ol 1, can. 31. Zfl. 2,
219. But doth this prove, that if a Corporation
have Fairs, Markets, Gaols, or Leers, and mif-
ufech any of them, that the Body Poluick, the
Corporation, fhall be forfeit? If this be {o, the
Abbots, they being Corporations, in the Cafes
of the Abbots of 8. dlvans, and Crewlaid,
fhould have forfeited not only the L.iberttes of
having Gaols, but the very Corporations, or Bodies
Politick, of being Abbots; a Conceit never yet
imagined. Can you fay the City of London 1s
either dependent or incident to the Markers; or
on the contrary, that the Markets are fo incident
or dependent upon the Corporation, that they
cannot be one without the other? Can this be
faid? If chis cannot be fuid wih Reafon, how
can then the taking thefe Tolly) admit they were

4 K Oulrageous,
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outrageous, and a Forfeiture of the Marker, for-
feit the Corporation? The making the Ordi-
nance, fuppofing they made it, is but the Mean
by which they took it. Your Books only prove
the Abule of a Franchife, a Forfeiture of that
Franchife, or Incidents to it, and no other: But
che Inference in this Cafe 15 not the Forfeiture of
that particular Franchile, but of the Being of
the Corporation that owned the Franchife 3 which
15 a plain zei fequitui, unlels you fay the Corpo-
ration is incident to the Marker. Arguments
from general Rules are the moft fallible, cfpe-
cially in Law 3 and that this is fuch, I hope moft
piainly to fhew in the diftinguithing the different
Nature of Franchifes; which Thall do prefently,
only taking in my Way their next Reafon that
they offer, and anifwer both together s which is,

Thirdly, That a Corporation is a Franchife
that it commenceth by Grane, and therefore is for-
feitableand furrenderable, asother Franchifes are
and if they be furrenderable, then allo are they
forfeirable.

I do agree, that Irazchife is a large Word,
it 1s of the like Senfe of Liberty or Frivi-
lege. Therefore in Quo Warianto Franchifes,
Liberties, and Privileges, feem to be of the fame
Senfe.  To be a Subject born, and to have Li-
berty and Privilese of a Frecman, and no Vil
lain, is a great Franchife ; and therefore in Law,
when a Villain 1s made {ree, we fay he 1s infran-
chifed, he hath the Franchite, Liberty, and Pri-
vilege of being a Ireeman, An Alien, he is made
Denizen by Letters Patents 5 a Perfon attained is
pardoned by Letters Patents, and a Reflitution
in Blood granted, and made a new Creature,
By thefe Grants the Alien and the Perfon reftored
have fuch Franchifes, Liberties, and Privileses
granted them, thac though before they were not
capable to take, hold, or enjoy, or at as natural-
born Subjects or Freemen ; yet hereby they have
fuch Capacity granted. INext, Idhinlc it will be
aranted, that this Franchile, Liberty, Privilege,
or Capacity, is not { ~ -nderable or forfeitable,
except only in Calesot ir.afon or Felony, where
they forfeit their Lives; by thefe Inftances this
is proved, that it is no trug Polition, that what-
foever 1s graptable 15 {urrenderable y and if fur-
renderable, forfeitable; which 1s one of the Rea-
fons given by the King’s Counfel, why a Cor.
pOTAtion is forfeitable 5 for thefe Franchifes or Pri-
vileges are by Grani, and yet not furrenderable
or forfeitable ; and this alio thews, thacArguments
general, and from general Rules, are molt fallible,
and fit only to take weak Apprehenfions. But
nexr, confider what it is to be a Body Politick or
Corporation. A Body Politick is framed and con-
ftiruted in fimilitude or likeneds of a natural Body,
with Capacity, to take, hold, and enjoy, and ace
as a natural Bedy, and can no more furrender or
forfeit his Being, while the Members of thit Bo-
dy are fubfifting, than a natural Body can while
alive. It is only a Capacity framed and created
in a Moulttade to be and aét as one Perfon
they are incorporate and made one Body Poliick,
that have Power, and Capacity, or Franchife of
alling, taking, holding, and granting ; this I3
their Franchife, admit it {o, but difters from
others. Franchifes and Libertics of all other
Natures are LEftates and Inheritances grantable
and conveyable from one to another, as other
Eftates are; this is no fuch thing, grantable or
eransferrable 3 other Franchifes and Liberties af-
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fe@ the King’s Subjelts, and are Privileges
claimed, wherein the King and the reft of his.
Subjeéts, not claiming the Franchile, are more
concerned than in this of being a Body Politick ;
for other Iranchifes either convey {ome Profit
from the King, as Felons Goods, Waifs. Eftrays,,
Wrecks, or the like; or affet his S.bviéts, as
Courts, Gaols, Returns of Writs, Fair, i/ar-
kets, and the like: But chis of being a Budy
Politick 1s only a Capacity to be a Perfon ca-
pable of having and holumg what may be
aranted unto i, and of granting and alting as
1 natural Body, and aftects the King, or other
his Subjects, no otherwife, than giving Capacity
to take, hold, and cnjoy what they can get, as
other Perfons capacitated may. Other Sranchifzs,
Liberties, and Privileges are dittinct and fLparaze
Eftates, and if any one be forfeir, asir muy for
Miflufer, the reft are nots except Incidents and

~Appurtenances. But if the Being of 2 Corpara-

tion be forfeited, all their Eftates, Land:, Goods
and Chattels are gone at once: So that thoush
you admit and call this a Liberty or Franchiie,
it 1s nothing like in its Nature to thofe Things
oenerally known and underftood by the Name
of I'ranchifes or Liberties; and general Sayines
are generally to be underftood of fuch Things
as are cenerally {o taken and called.  If chen
there be fuch ereat and apparent Dificrence be-
twixt this of the being u Body Politick, fuppo-
fing it being, in 2 general and large Senfe, a
Franchife, Liberty, or Privileae, and other
particular Franchifes, adivituing thar which s
faid, that the Mitufer of a IFranchife is a Forfei-
ture, holds generally true, yer it is not in every
Particular true s where there is fuch appirent Dit-
ference and Realon to diftinguifh, as betwixe the
Being of a Corporation or a Body Poiitick,
which is only a Capacity, and other particular
Franchifcs, which are Litates; there 1s alfo appa-
rent Reafon to diftimgwith berwixe one and the
other, they being fo much differing one from
the other in Nature and Reality. But next, thag
this was never taken in Law to be fuch a Fran-
chife, Liberty, or Privilege, as was comprehended
under the general Meaning of Franchile or Liberty:
By Stat. of GlofP’ 6 E. 1. Luft. 2. 278, Writs were
to go to all Sheriffs forty Days before the Eire,
of general Summons, for all to come in at the
Eire to claim their Privileges; and the fecond
Day of the Sutting of the Juoftices in Eire a
Proclamation made to the fame purpofe.  In the
Comment upon that Statute it appears, 7z, 2.
261, 282, that if the Party did not appear, his
Franchifes were feized into the Kine's Hands,
Nomtie dijfricfionis 5 and if not replevied, {tting
the Eire, they were forfeit or loft for ever.
It the Party did appear, and did not claim,
then they were loft for ever, In all the Pro-
ceedings in Eire there 1s no fuch Thing can be
found, thar the Corporations Jid come in and
make Clims to their being Corporations or
Bodies Politick, or that ever any were feized, if
it be ferzable, into the King’s Hands, or was
forfeit for not claiming.  Fulehor and Hevivard’s
C. Palm, 191, It appears, that the Dean and
Chapter there {urrendered their Charter, and all
their Manors, Lands, Poflcfiions, Privileges, Fran-
chifes, and Hereditaments, Soiritual and Tempo-
ral, and this with Intent to furrender, that there
might be a new Corporation eretted 5 as is re-

cited it the Lepers Patents of new Ercétion.
In
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In this Cafe, Rep. 3.975. Aund, 2. 120. Fones 168,
refolved, That by this Surrender the old Corpo-
ration was not furrendred. This Judgment doth
conclude, and muft be given, either becaufe by
theWord Franchife, and the other general Words,
the Franchife of being a Corporation was not com-
prehended ; or if the Word is fufficient, and did
comprife it, that it could not by Law be fur-
rendred. This I think fufliciently thews, that Cor-
porations were in Law as Perlons natural are, and
in like manner claimed 5 and that the being a
Body Politick, or Corporation, was not to be
claimed, comprifed, or meant within the general
Word Franchiles, no more than the Liberty or
Franchife of Demzen, or Manumiffion. Next,
no Inftance can be given of any Seizure of any
Corporation, or Body Politick, for any Forfeiture :
Seizure of their Liberties, or putting Officers
upon them, is quite another Thing, as I fhall
fhew prefently: So that thefe general Sayings
in Law Books, that Mifufer of a Franchife for-
teits the Franchife, neither in Law or Reafon ex-
tends to the Being of a Body Politick or Corpo-
ration, but is applicable only to particular Fran-
chifes of other Natures; and the other Reafon,
that that which is grantable is forfeitable, is as
tallacious, as before appears.

3. As for the Records cited to prove, that the
Corporation or Body Politick may be forfeited, I
will ftate thofe that are moft effettive, and do
them Right therein.

Fobamnes Dennis, Mayor of Sandwich, P. g,
E. 1. and three more, were attached to anfwer
Domino Regi de placito tranfgr’ & unde Robertus
de Stokbo, Sherift of Kent, qui fequitur pro ipfo
Rege, complains, that he had fent his Bailiffs
(naming them) to make Execution of the King’s
Writ, 1 Villa dz Stanore, que eft Baronia domini
Regis, and that the Defendants, with Swords drawn,
took away the King’s Writ, and trod it under
their Feer, and would not fuffer it to be exe-
cuted ; #nde dicit guod deterioratus eft, & damnum
babet ad Valentiam 2000 Marks. The Mayor
appears, and pleads to the Jurifdiction, that he
ought not to anfwer this Matter, except in the
Court of Shipway, The Sherift replies, that
Stangre is the King’s Barony, belonging to the
Barony of S8t Auflins, and relies upon a Re-
cord before Juftices in Eire, where an Amercia-
ment upon that Ville was formerly fet. The
Mayor refufeth to plead over. Then a Day is
given over, then 1t is entred thus: Poffeag;
csram Domino Regey, &8 ejus Coneil’, quia Barones

az ' Cingy Ports, nec aligui alii i Regio noftro pof-

jint clamare talem libertatem, quod won ve[ponderent
Domino Regi de contemptu fibi fald, ubi Dominus Rex
eas adjoinare voluerits et quia predic Barones
non protulerunt aliguas Chartas a Regibus conceffas,
i quibus non fuit excepta Regia Dignitas, confidera-
tum eft quod refpondeant; & quia le Defendants
would not anfwer any otherwhere than in §hip-
way, confideratum eff quod babeantur in difenfionem,
- Pro conviilis de predit Tranfgr’ & Contempt’,  Et
guia the faid Fobn Dennis is convi€ted of the faid
Offence, and the Fa&t of the Mayor, in thofe
things, which touch the Commonalty, is the Fadt
of the Commonalty, confideratum et quod Com-
munitas dz Sandwich amitiat Lidertatem fuam,
(e, Then follows Pofiea, in prefentia of the
Bithop of Bath and Wells, then Chancellor, and
others, cum Affzufu Regis, an Agreement betwixt
the Abbot of St Auftins, the Men of Stapore
Vo, HI,
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and Sandwich, de omiibus contentionibus. And then
goes a long Agreement betwixe the Abbot and
the Men of Sandwich and Stanore, concerning,
their Jurifdictions and Courts: £t i aligua pars
coitra concordantiam ilam ire vel facere, alia pars
habeat fuam recuperare per bieve Domini Reoss d2
Judicio exeunte de iffo Records, Kt 170 rﬁafapm—
adicP bomiines vadiant predid Abbati 100 Marks,
whict. the Abbot remits for 10 doliis Pini, Pre-
tir 30 Marks, to be paid at the Fealt of St. Fobs
the Bapaft.  “This is the Record at large; and
for the Extra@ in the Colle®ions ar Lincolu’s
Inn, whether it be of this Record, or any Iixe-
cution that went out upon it, z#on conffat: But
that I think it could not be upon this Record ;
for the Record is not 30 Marks anaratim, as the
Abftract 1s, and the Entry of the videtur at the
Conclufion, gued Fudicivm extendit contra Baro-
nes  quingue  Portrum, & eormm  Libertates, ut
mibi videtur, that 1s not my Lord Hals’s Note,
nor doth it appear whofe it was. Our of this
Record how can a Man infer, thar a Corporation
fhall be forfeit for the Mifcarriage of the Mayor
or Officer? How doth it appear from hence, that
they fhould lofe or forfeit their being a Cor-
poratton? Dy amittat Liberiatem all that is meant
thereby is their Liberty in Stanore, or the Li
berty they claimed to be impleaded in the Court
of Shipway; and the Note in the Extrad, vide-
tur quod JFudicium extendit verfus Barones, mufl be,
I think, taken to be as to their Liberty in Sta-
norey or to be {ued only in the Court of Ship-
way. I have taken the more Notice of this Re-
cord, becaule it hath Countenance of a judicial
Proceeding ; butas to all the other Records cited,
A Writ to the Sheriff of Gloucefter, reciting,
that the King; for Injuries and Contempts done
by the Mayor and Commonalty of Briffol, the
Liberty of that Ville by Barthelosmew dz Baddlef-

.meve, Cuffos of that Ville, into his Hands had

feized. 6 £, 2, R, Cl. m. 5. The Writ commands
the Sheriff, that the Cuffos thould have the Exe-
cution of Writs as the Mayor and Bailiffs ufed to
have. And in the Times of [eiry the Third,
Edward the I'irlt, Edward the Second, and Ri-
¢hard the Second, there were frequent Seizures
of the Office of Mayor; and the Kings did put
in a Cuffos in the Place of Mayor, or made a
Mayor, and thefe are called Seizures of Liberties.

King Henry the Third put in a Crffes over Los-
don, which continued till the 54th of his Reign,
and  then was taken off, and the City reftored to
its Election. 49 H. 3.

Edward the Firft put in a Cufles, and contiau-
ed fo to do till the 24th Year of his Reign, and
then was taken off. 15 £, 1.

T he 14th of Edwardthe Second a Seizure of the
Office of Mayor by Henry de Staunton, and his Fel-
lows, Jufticesin Eire in theTower, and Mayors put
in by the King till the 20th of Zdward the
Second, and then reftored: But for that of Ri-
chard the Second, give me leave to digrefs, and
give you the State of it out of the City Regilters,
which are more full than thefe cited.

A Writ from the King to the Mayor, Sheriffs,
and Aldermen, commanding them to come with
twenty-four principal Citizens, before the King
and his Council at Nettingham, & craflive Sanéii
Fobannis Baptift’ tune prox’ fur’y and to bring {ufhi-
cient Authority from the Commonalty to anfwer
fuch things as fhould be objetted, 16 R, 2. Fu-
ly 22, Lib. H. fol. 269, b, City Reg.  They appear-

4 K 2 ed,
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edy and had a Letter of Attorney, ubi pro di-
verfis defeclionibus in Commiffione fua fub communi
Sizillo, & aliis de canfis, the Mayor and Sheriffs
were difcharged of their Offices, and committed
diverfis Prifonis 5 and afterwards, the firft of Fu-
iv, Sit Edward Dalhugricg, made Cuffos by the
King, came to the Guildball, and his Commiffion
being read, he was fworn before the Aldermen,
fecundum qued Majores ante quraie folebant ; the
King alfo made the Sheriffs, and they werc alfo
{worn. This is alfo entred in the City Regilter,
Lib H. fl 250, b,

It appcears that the King firft fwore the Cufos,
and the Sheriffs, to be true to him, and alfo turn.
ed out the Aldermen. And that the Proceed-
ings were before the Duke of Gloncefler, and
other Lords, by a Commiffion to inquire of all
Defaglts in the Mayor and Sheriffs, in the well-
governing of the City, awarded upon the Sga-
tute made by the King’s Grandfather; and that
they were convicted by thetr own Confeffion, and
thereupon the Liberty of the City feized.

The Pardon and Reftitucion entred, and there-
by ir is re<ited, that the Proceedings were upon
the Statute, and the Judement was, That for
the firlt Oftence they fhould forfeit One thoufand
Markey for the fecond, Two thoufand Marks and
for the third Offence, that the Liberty fhould be
terzed, 19 Sept. 16, R. 2, Lib. H.fol. 272, a.ubi fupra,

The Statute 28 E, 3. cap. 10, enalted, That
the Mayor, Sheriffs, and Aldermen of Londsn,
which have the Governance of the fame, f{hall
caufe the Errors, Defaults, and Mifprifiens in
and about the {ume, to be correfted and redrefled
from time to time, upen Pain, that is to fay, to
forfeit to the King for the firft Default, One thou-
fand Marks; for the fecond Default, Two thoufand
Marksy and for the third Default, the Franchifes
and Liberties of the City fhall be [eized into the
King's Hands. And that the Trial of thefe De-
faults fhall be by Inquefls of foreign Countries,
and the Pams levied upon the Mayor, Sheriffs,
znd Aldermen. Upon tiv's Statute were the Pro-
ceedings of R, 2. groundcd.

The other Side have likewife much relied upon
another Seizure made of the Libertics of the Cit
of Cambridgs,

A great Riot committed by the Town upon the
Univerfity, heard n Parliament by way of Peti-
tion, and Form of Articles exhibited by the Scho-
lars againft the Mayor and Bailiffls.  Upon read-
ing of which it was demanded of them, What
they could {ay, why their Liberties fhould not be
{eized? After many Shifts they Tubmitted them-
felves to the King’s Mercy. The King there-
upon, by common Confent in Parliament, feized
the fame Liberties into his Hands, as aforefaid,
and then granted divers Liberties to the Uni-
verfities, and certain Liberties the King granted
to the faid Mavor and Baliils, and increafed their
former, Thele are the moft fubftantial ; it would
be too tedious to repeat all, for there have been
in thofe Days, but not {ince, many like Seizures
of Liberties, as thefe; only general, but nothing
particular to our Purpofe, and though not cited,
I fhall alfo mention thole 1n Crosk. 5 R, 2. Rot.
Par. N, a5. Infl. 4. 228.

Certigrari to the Mayor of Fiths they dilo-
beyed the Writ, and gave fcurvy Words Cr, 1,
252. Tyndals Cafe; and thereupon Mr. Aoy cited
two Cafes of Seizures of Liberties. The Bifhop
of Durham had contemned the King’s Procefs,

Proceedings between the King and  Hil. g5 Car. I

and imprifoned the Meflenger.  An Informaiion
exhibited againft him, the Offence proved ; ad-
Judged he fhould pay a Fine, & qued capiatur,
and (hould lofe his Liberties for his time; becaufe

juftum eft quod in co quod peccat in eo puniatur. 33 E. 1,

Rot. 101, Ancther iz Banco Com’ a Prohibition
awarded to the Bifhop of Nerwich; and he ex-
communicated the Party that brought the Wric;
21 E, 3. Rot, 46. the Party brought his Action,
adjudged againft the Bifhop, that his Temporali-
ties thould be feized till he abfolved the Paity,
and fatisfied the King for his Contempt, and that
the Party fhould recover 10,000 /. Damages, I

anfwer to them,
(1.) Thatthey wereall above three hundred Years

ago, except that of 16 R. 2. which Is above two
hundred and ninety, and no {uch thing ever was
done fince; what Strefs or Welght can be given to
fuch Proceedings? To what Rules of Law, fince
known or prattifed, can we bring thefe Proceed-
ings? Are they now legal Precedents for the like
things to be done? The Writs out of old Re-
cords for the Ship-money, and the Knighthood-
money, had as good Records to warrant them,
and much more plain to the Purpofe than thefe,
The Precedents of Edward the Second, and Ri-
chard the Second, either of their Lives, or of
their Deaths, or of the Lives or Deaths of tome
of the Judges of thofe Duays, ought, as I con-
cetve, to be no Examples. And for /1.3, L. 1,
E. 2, and R.2. and thole Times, they were Timzg
of great Troubles and Diforders; and what was
then done is no Rule or Precedent for this Courr,
or any other Court of Juftice, to go by, unlefs
by later Times allowed or approved. No Law-
book or Report of any judicial Proceedings,
cither of £, 2. orof E. 3. or any later Book of
Law, that [ have yet heard of, or met with, (and
I doubt not but if there had been any, the King’s
Council would have made ufe of them) hath ever
alven fo much Credit or Countenance to thefe
Proceedings, as to take any notice of them. To
make ule of old Records or Precedents, the
Grounds or Reafons whereof cannot now be
known, to fubvert any Law or Government
eftablithed, is neither advifable nor commendable.
But for further Anfwer to them:

(2.) As to that of 16 R, 2. that you fee is
grounded upon the Statute 28 £. 3. ¢. 10. and
can {ignify nothing to the prelent Purpole; for
there, according to that Statute, they condemn
the Mayor, Sherifts, and Aldermen, upon their
Confeffion, that they had mifzoverned the City.
The Mayor and Sheriffs being commizted to Pri-
fon, and this done before Dukes and Earls, by
fpecial Commiffion to that Purpofe ‘appointed,
and convifted by their Confeflion, for the firlt,
fecond, third Offence, all at once, 1s this of good
Authority in Law? And for the others, that of
E. 2, was before Juftices in Eire at the Tower,
the Office of Mayoralty feized into the King’s
Hands, and replevied from Year to Year, And
that Seizure thag was made by King Z, 1. for what
Reafons or Grounds, or by what fort of Proceed-
ings, doth not appear; all that doth appear of it
15, that de fafo Crifledes and Mayors were put up-

-on the City ; but guo jure,who can tell ? We know

thefe Times were Times of Trouble, in the Ba-
rons Wars. The Barons, Simon Mountford, Earl
of Leicefter, being their General, fought a Bat-
tle with the King at Lewes, and took the King

and Prince, FEdward the Firft, both Prifoners.
43 . 3.
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48 H.3. TheBarons differing among themfelves,
and the Earl of Glouccfler joined with the Prince,
who got ou: of Prifon, another Battle was fought
at Focfham, and the great Earl Mountford flain;
49 11, 3. and then at /¥ichefler by Parhament all
his Party, and the Liberties of the City of London
feized ; and in fuch Times as thele, and which
jollowed in Z. 1. E, 2, and K. 2, 1t is not to be
marvelled 1f there were many Seizures and Crflo-
des put on the City 5 it is more a Marvel they
were not deftroyed. The Statutes made in thefe
Times fhew not only the Diforders, but thar
the Liberties were greatly infringed, or elfe there
would not have been Statures to confirm them
whether the infringing or feizing were the Caufe
or Efie®, is hard to know; bur juft before in
thole Times there were undoubtedly many extra-
vagant Acts of all Sides, which produced Aagra
Charia, made the g H. 3. for confirming of the
Liberties and Privileges not only of Londoir, but
of all other Towns; and after thele Times,
in the three Reigns of the three fucceeding Kings,
how many other Statutes for confirming the Li-
berties and Privileges of the Cities and Towns
were made 1 /. 4. cap.15? The Penalties and
Forfeitures impoled by the Statute 28 . 3. cap.
10. upon the City of Londsn, put into the fame
Condition with other Cities and Boroughs, as to
Penalties and Seizures, A Statute confirming to
all the Cities and Boroughs the Liberties and
Franchifes, which they by former Grants or Con-
firmations had, wiz, 4 H, 4. cap. 1. confirmed
in like manner by 7'/1. 4. cap. 1. Again con-
firmed in like manner by 3 . 5. cap. 1. Again
confirmed by Statute of 2 H. 6. cap. 1. By
which It appears what a Senfe and Memory they
had of the Seizures that had been of their Li-
berties and Privileges, that they never thought
them {ufficiently confirmed 5 but they were fuffi-
ciently confirmed ; for from the Time of R. 2, to
this Day we do not find any Seizure of any Li-
berties or Franchiles, or Cuflos made or put upon
them, T hat which was in thofe Days of Violence
done, fhew them the worfl of Times, but are no
Precedents for the beft. But next,

Suppofing and admitting thefe Records of thele
Times of good Authority, and as authentick Pre-
cedents as can be, they are {o far from proving
againft me, that I hope to make it moft piainly
to appear, that they are ftrong and plain Autho-
rities and Evidence againft them, and for me. It
1s ordinary in difputing or arguing to lole the
Point difputed or argued. That I may not com-
mit {o great an Error, but may evince and make
plain what I have affirmed, give me leave to look
back to the Information and Replication, and from
thence to make the Points that we argue, {ingle,
clear, and open. The Information, that faith, that
we ufurped upon the King to be a Corporation
and B dy Politick, but 1n "T'ruth are none.  The
Bar fets forth the Tide to be a Corporation by
Prefcription, Time out of Mind. The Replication,
that endeavours to- avoid the Bar, by allowing
that we were once a Corporation lawfully 5 but
that by our Milcarriages we have forfeited ,our
being a Corporation, and thereby became none,
and after that ufurp’d to be one.  So that, thar
which the other Side maintains, is, That by our
Mil-fealances we have committed a Forfeiture of
our old Jawful and rightful Corporation.  This I
deny; the Aflirmation is uvpon them to prove,

and they producing no Record that exprefles
I
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any {uch Forfeiture of a-Corporation; but only
Records generally faying, that the Liberties thould
be forfeited or feized, the Quedtion is, What the
Meaning is in thefe old Records of forfeiting
and feizing Liberties? Mr. Attorney was pleafed
to take it, and fo did Mr. Solicitor, as I think,
that forfeiting and feizing were much one. I
fhall not difpute that ; buc whether in any of thofe
Records the Corporation or Body Politick were
by thefe Words taken to be forfeited? Mr, At~
torney was fo careful to avoid the Confequences
of a Forfeiture of a Corporation, which are fo
great and deftructive, that he would not by a
Judgment in a Quo Warranto againft a Corpora-
tion have the Corporation determined, no more
than he would by the Forfeiture igfo faflo have it de-
termined,but that there thould be fome Seizure into
the King’s Hands ; but what that is, or how to be
underftood, I cannor 1magine, Ior if the Cor-
poration be not to be diflolved and determined,
in whom fhould it reft or remain after {fuch For-
fettures, or during fuch Seizure? Shall it after For-
feiture remain in the fame Perfons that it was in¢
Shall it fublift, live, and aét as before? or fhail it
be in Limbo patrum, or in Nubibus ? Is a Corporae
tion transferrable to any other Perfon or Perfons ?
Can a Corporatton be conveyed or transferred?
That 1s impoffible ; and {o it appears in the D:an
and Chapter of Norwich Cale, and Fulcher and
{leyward, and 1 Juff. in the Cafe of the Homage
Anceftral before cited. That a Corporation is
not transferrable from one Body of Men to an-
other ; therefore the King cannot pofiibly have 1,
nor can he grant it. Ay, but, faith Mr. Attorney,
it fhail be leized, and in theKing’s Hands; what
is meant by thefe Words? How can 1t be 1n the
King’s Hands, if not transferrable ? Next, What
fhall the King do with 15, (ball he grant it to
others ? No, that is impoffible ; by the Calescited,
it fo appears the King may make a new, but he
cannot grant an old Corporarion, becaufe noc
transferrable,  Then if he cannot grant, if it be
not transferrable, if a Corporation or Bedy Poli-
tick be by Law framed in Similitude of a natu-
ral Body, then it is no more transferrable than a
natural Body is, The Body Politick cannot be
taken our of the Hands of the Perfons in-orpo-
rate. From hence then, it this be fo, 1t will
follow of Neceflity, that the Corporation, if it can-
not be transferred to the King, or by the King’s
Grant, out of the Perfons in whom it is, to others,
it moft remain where itis, or be dificlved. Next,
that which I thall thew is,

That by the Words forfeiting and feizing Li-
berties in thole old Records, it cannot be meant
forfeiting and feizing a Corperation or Body Po-
litick 3 they {till continued. But that which 1s the
rrue Senle of thefe Words, forfeiting and feiz-
ing Liberties in thole Records was, if the Abufe
or Mifufe were of a particular Franchife, as of
Courts, Prifons, Markets, or the like, the King
had them forfeited to him. If the Abule were
by a Corporation, they acted by their altive Parts,
by their Mayors, Bailiffs, Sheriffs, Coroners, or
the like; the King feized thefe Offices, turned
the Corporation-officers out, and put others in-
to their Places. This was the Courfe in the Eires,
where thefe Seizures in thofe Days ufvaily were :
But for feizing Corporations as forfeit, there hath
been no Inftance of it in any Time 3 but the con-
trary is moft evident. Yor the Corporations, not-
withftanding the fuppofed Forfeitures or Seizures,
remained
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remained ftill in Being 5 and this is evident even
to Senfe. The Seizures, that have been mentioned,
have been of Londen, Briffol, Gloncefler, Cam-
bridge, and Cinque-Ports, Ipfwich, and Winchefer.

I offer to your Confideration, whether thefe
Cities of London and Brifiol, Gloucefier, Cam-
bridge, and alfo the Cinque-Ports, ever fince,
have not continually in all Pleadings, Claims, and
Titles, made themfelves a Title by Prefcription ¢
Are they not by Prefcription to this Day? Do
they not claim their Markets, Tolls, and all their
Privileses by Prefcription? Do not the Acts of
Parliament that immediately follow thefe Seizures
made by H. 4. H. 5. H. 6. in the Times (ucceeding,
allconfirm theirPrivileges? Not a word of granting
new Privileges,but confirming theold; which fhews
plainly, that in thofe Days the Corporations were
not thought or imagined to be determined or
dilfolved, By thefe Seizures, or fuppofed For-
feitures, the Enjoyment or Poffeflion, for the Space
of three hundred Years, is Evidence fufficient of
their remaining and being Bodies Politick by
Prefcription, which they could not be, if they
were forfeited, as pretended. For by Forfeiture
they mult mean the lofing their Corporation, or
being divefted ; no other Senfe can be, or ever
was, of Forfeiture. Could they forfeit them, and
vet keep them? Could they lofe them, and yer
have them? If they could not, then it s plain,
that fince they always liave had them, they never
forfeited or loft them. But for farther Evidence
hereof, I thall make it moft plainly to appear, that
during the very Times of thefe Seizures the Cor-
porations remained and acted as Corporations ;
and that at that Time it was never thought or
imagined,that during the Seizures the Corporations
were forfeits; all that was done was, that the
Ele&ion of their Mayor, or of their Sheriff, was
de faflo taken from them, and either a Cuffos, or
a Mayor, by the King put over them, and conti-
nued ti}} thofe Kings Difpleafures were over, and
then they chofe their own Officers again: But
no Thought then of forfeiting the Corporation,
By the City Books, as well as Records, this 1s
moft evident. The putting a Cuflos by King £. 1.
continued for the Space of eleven Years, from the
15 E. 1. to the 26 £, 1. and then they chofe their
Mayor again. By the City Books it appears, that
their Court of Huftings all along continued, as
at other Times, Aldermen all along, Lib. A. fol.
505 51, 135.

Radulphus de Sandweyco Cuflos Civital® Londoi,
Henricus le IWalleys, and others, Aldermen, (name-
ing them) & wniverfalis Communitas ejufdem Cioils-
tis, make a Conveyance of a Houle to Fobn de
Bangwell, 18 L. 1.

The Court of Aldermen holden before the
Cefles and Aldermen, 18 E. 1. Lib. 4. fol,

0.
With the King’s Remembrancer in the Ex-

chequer, Cives Loidoi eicrtnt coran Baroiibus,
&F praefentaveruit Fobannem dz Canluar’ £ Wwilli-
elmuin de Beloyne ad refpondeird pro Civital’ pre-
J5 & Con? Middlefex, de bis que ad Officium
Vicecomitis pertinent, € ad boc faciend preflite.
it Sacramentum, 16 E. 1. Ro. 1.

Ihidem, The Prefentment and Swearing WO
other Sheriffs, 18 L. 1. Ko, 1.

Thidem, The like, 21 E. 1. Ro. 3.

Ibidem, The like, 23 E. 3. Ro. 3. -

Auby 12 Avtheir attachiatus fuit ad yefpond’ Com-
nitar Civital® Londow de placito, for that he,

fecimus in manum noffran,

Proceedings :éetween the King and  Hil. 35 Car. I1.

being no Freeman, merchandized in the City,
21 E. 1. Lib: C. fol. 19. b,

Another like Suit againft an Un-freeman. L,
C. jof. 7. b,

A Writ of Right in the Huftings, brought
by the Corporation. Communitas Crvital” London
per Radulphum  Pecocks  Altornatum  funm  petit
verfus Hugonem Epifeopum de Bedlam untim Mef:
fuagium, &5c. 22 E. 1.

All the Aldermen, and twelve Citizens, were
called before the King and his Council, and the
King reftored them the Election of their Mayor,
and they chofe Henry de Gabeys Mayor.  And on
Monday following comes the King’s Wrig,
whereby the King, for good Services, reddidimus
(& reflituimus Civibus London Civitalem, uina cum
Majoritate & Libertatibus fuis, quas certis de canfis
dudum capi fecimus in manum noftram. S0 that
hereby it moft evidently appears, the Corpora-
tion was not forfeir, loft, or diffolved, only a
Cuftos put over them, which acted in the Place of
Mayor ; and when removed, they chofe their
Mayor again. 26 E. 1. Lib. B. fol. 38.

The Liberties not forfeit, only feized inta
the King’s Hands; {o faith the Writ dudum capi
The Record of Cam-
bridge I have locked upon; it plainly appears in
it, that the Corporation was not forfeited and
diffolved, as vou fuppolc: For 1t appears, that
when they fubmitted to the King to do with their
Franchifes what he pleafed; yet it was falvo to
the Mayor and Eailiffs, their Refponfe to ail
other Matters. And afterwards, at the fame
Time, the King grants to the fame Mayor and
Bailifts divers Liberties; by which it appears, that
the Corporation was not forfeir, but {till in Be-
ing, notwithltandirg the Seizure and Forfeiture.

The Seizure that was by King Edward the Second
was in no fort any Forfeiture or Determination
of their Corporation; but either under a Cuffos,
or under a Mayor put in by the King.

The Cuffos, Aldermen, and Commonalty, ap-
peared, and turned out fome of their Aldermen,
Lib, E. fol, 11. b,

They chofe and fwore their Sheriffs, and by
this Time they had a Mayor again; but the
Office of Mayoralty, granted them by the King.
Lib. D. fol. 0.

The King grants to Nicolas de Farringdon the
Office of Mavor, quamdin nobis placuerit, 16 E. 2,
L. E. ﬁ}!. 146.

They had a Writ reftoring to them the Office
of their Mayor again, 20 £. 2. |

Then for the Seizure of 16 R. 2. that conti-
nued but from the 22d of Fuly unto the 1gth
of September following; and the Form or Colour
of Law that they had for that, was the Statute
of 28 E. 3. and the Cufles put in fworn at Guild-
hall, and took the Oath of the Mayor, as ap-
pears in the Book which I cited 5 where 1t 1s men-
tioned to be upon that Statute. Lib, H. 269. b,
16 K. 2,

But for farther Evidence; in the Treafurer’s
Remembrancer’s Office in the Exchequer, 4 £. 3.
Rot, 2. in Bago de Quo Warranto in Itinere Noith-
ampton € Bedford, Quo Warranto verfus Villan:
de Bedford ; in that Record are thefe Things:
Firft, that the Village of Bedford had not at the
laft preceding Eire made Claim of divers Liber-
ties, and thereupon in that Eire adjudged, quiod
omues Libertates non clamat® capt’ futffent i maitis

Domini Regir, and had not been replevied, b}l]l'l
the

1
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the Corporation not feized, Thereupon the Cor-

poration affer a Fine of eight Marks to the King;
pro licentia clamands their Liberties, and admit-
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fhewn, that they are of Authotity for e againft.

them ;5 and fince it hathy been firred in this Cafe,
whether a Corporation or Body Politick be fur-

ted to a Fine: Bur then it appeared, that the
Mayor and the Coroners had fat in Judgment,
and condemned Men for Felonies committed
out of the Jurifdiftion; and thercupon Coufide-
ralum ¢ff, qrod predi? Libertas de Infangtheife,
&5 Officin Major’y, Ballvorum, & Coronatornu
ejufdem Vile cafiaut’ in manus Domini Regis,  Sed
quia celere Libertates & Confuetud’ Ville predif?
abfgue Miniftiis piro communi ulilitate Populi ibi-
dem nequeant confervari, the Court puts Fohanuem
de Tound Cuflos, Jobannem Wrymonnd and Ri-
chardum Rounds Bailills, and Nicolas Aftwood and
William d: Kmght Coroners, who are all fworn
to execute thofe Offices, and to anfwer the King
the Profits.  Flereby it appears, that the Courle
was not to forfeit er didolve the Corporation:
they never were fo unreafonable s for hereby all
thetr Lands and Gosds, and all the Debts owing
by them, or to them, would ail be loft: All
they did was, they put in Officers to preferve
the Corporations. So that I think there is no-
thing more plain, that though the Liberties were
{eized, and that Officers, Cuflos, or Mayors,
were put upon them; yet the Corporations, or
Bodies Politicl, or their Liberties, were not for-
feit, or determined. If they had been either for-
feited, or determined, could the Writs of Re-
fticution have fet them up again? The old could

renderable or nor, and infifted upon, by the other
Side, that it is, and from thence an Argurent
drawn to prove, that if furrenderable, it is for-
feitable: Whether it be furrenderable, or nor,
pechaps is alfo doubtful, fo that I think a2 Man can-
not argue from it aay thing, Firft, I am fure
there is no great Reaion why it thonld be; for
{ince that Men that are of the Corporation take,
upon their coming to be made I'reé, an Oath
to preferve the Rights, Liberties, and Privileges
of it; and fince the active Members are intruffed
for all the other Members that eledt and choofe
them, and allo for their Succeflors; I cannot fee
how a Man can fatisfy himfelf in fo doing,

Sir James Bagg’s Cale, Rep. 11. 98, they for-
feic their Freedom by doing contrary to their
Qath and Truft. It every Freeman by his Oath
and Truft be obliged to feek the Bencfit of the
Corporatton, to {urrender is againft the Qirh.
The Law feems ro have a Care of preferving Cor-
porations ; and therefore provides, that tle take-
ing any new Charter, though there be many
Alterations tn Offices and Names, yet doth not
furrender the old.  But were it of dny other Fran-
chile, the taking ancw of the fame thing is a Sur-
render of the old,

Dean and Chapter of Norwich Cafe, Rep. 2. 42

. ST
Fricher and Hevioord's Cale feems o firong

never be reftored or fet up again, but by At of one to prove 1t not {urrenderable, Fowes 260,

Parliament ; they might have had new Charters,
and have been made new Corporations ; but the
old could never have been reftored, if once for-
feited, as now imagined. So that the Point be-
twixt us 15, Whether the Records of £, 1. £, 2.
and R, 2. of Forfeitures and Seizures of Li.
berties, fuppofling the Caufes or Offences for
which they were {eized were very great and pro-
voking, as in all Probability they were, do prove
that chereby the Corporations were forfoir, dif-
folved, or determined: It appears they were
not forfeit. You can never avoid i, If abu-
{ing the Franchife or Liberty of being a Cor-
poration be a Forfeiture, as you afhrm, and
that they were feized for bung forfeir; then
the Oftences that were committed by thefe Cor-
porations 1n thole Princes umes, were Ior.
feitures, and confequently the Seizures diffolved
the Corporations. They could not forfeir and
lofe thetr Corporations, and yet keep them, And
that they ftili had their Being, 1s moft evident
by the Records of thofe Times, thewing, thar
they ated, and enjoyed their Corporations under
thofe Seizures, only a Cufios inflead of 2 Mavyaor,
all other Things the fame 5 that they have in all
Ages ever fince been allowed to be Corporations
by Prefeription, never dented or queftioned ;
that the Adts of Parliament immediately fal-
lowing, confirming their Privileges, never que-
ftioned their having them, Never any Thoughts
of making veid any Forfeitures by thele Aéts,
or any new Grants, bue always pleaded by Pre-
feription,  Thefe Things plainly fhew, that the
Oflences committed in tl.ole Times did not for-
feit the Corporation; and all thar dark Authority
they have out of thole Records is dire€lly againft
them, proves oply that thefe Abufes gave only
Caufe of Seizure of fome Offices. but no For-
feirare of the Corporation, that {hll continged.
Having tiws anfvered thole old Records, and

And chough the Bithep did not in that Cafe

join 1n the Surrender, that cannot hinder; be-

cavfe the Bithop is no Part of the Corporation,
and therefore cannot hiader them to furrender,
it they will,

A Vill incorporate by the Name of Bailills,
4 F1.26.22. 5, TheKing d: novo incorporates them
by the Name of Sheniifs: Are thelr Privileges thar
they before had, gone f No, Dicn defend, tarth the
Baok, But this being not my Queltion, I intend
not to debate it thoroughly, but to keep to the
Point of a Forfeiture of a Body Politick or Cor-
poration, and farther to examine the Reafonable-
nefs and Juftice of this Doctrine of Iorfeiture,
and fee how adequate and Jult 1t 1s; for thag is
the thing, I percetve, defired.

Firft, Their Pofition 1s, That a Corporation,
or Being of a Body Politick, is a Liberty or Fran-
chife 3 and 1f abuled or mifufed, 1s forfeited, de-
termined, and diffolved.

That I may a little underftand this Polition,
and conflider of Abule and Mifufe, and of the
Extents and Confequences of it: By Abule or
Mifufe, every At that 2 Corporation doth, that
15 not juftifiable by Law, is, as I takeit, an
Abufer or Mifufer. If a Corporation receive
any Money, that is not due to them, if it be
by Virtue of any By-law, that 1s a Forfelture,
though it be but a Groat. What if they by
their Common Seal command their Servant to
enter into fuch Lands, or diftrain fuch a Man’s
Catcle for Rent not due; 15 not this a taking
upon them to opprefs the King’s Subjects, and
to extort from them their Lands or Moneys
where not due? This is a Mifufer, A Body
Politick, as I have faid, is but a Perfon creared
'n Refemblance of a natural Perfon, to have a Ca-
pacity to take, hold, and enjoy o particular
Ends and Purpofes. And hold or enjoy is not
poffible, without acting; and all that act mult

of
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of Neceflity be fubjelt to Errors fometimes, in
their A&ions, as natura] Perfons are. And mult
it be fo penal to them, that every Error, Mifufer,
or Abufer, muft be a Forfeiture? Can it be rea-
fonable or juft in Law, that this can be? Laws
are made for Prefervation, not for Deftruttion;
if every Abufer or Mifufer forfeit, be it a [mall
Tranfgreffion, is it eithcr realonable or probable,
that any Law fhall punifh it with Deftruction
of the Body? The greateft Otfence, be it 1rea-
fon or Rebellion, or the leaft illegal Act, Of-
fence, or Mifdemeanour, muft have the fame
Meafure of Punifhment by this Rule; and the
Law then. doth not diftinguifh, If a natural
Body, or Perfon, hath a Market, and orders
bis Servants to take fuch Tolls, and he takes
them 3 what would this Crime be, befides For-
feiture of his Market? Why fhould a Corpora-
tion then, not only in fuch Cafe, or for any Of-
fence or Mifcarriage to the Value of a Peny,
forfeit and lofe, as in the Cafe of High Trealon,
his Life or Being, Lands, Goods, and All¢ This
cannot be agreeable to any Rules or Reafon of
our Law:; and therefore I take it, 1t cannot be
the Law. The next thing I defign to infift upon
i,

Secondly, The Mifchiefs and Tnconveniencies that
muft atrend this Doérine or Law of forfeiting und
furrendring, if the Law be fo.

I.et us then confider, whether this at one Stroke‘
do not make all the Corporations in Eugland, of
all forts, forfeitat once, and perhaps many Years
fince. Is there any Corporation in Eungland that
hath not offended or tranf{grefled ¥ Al manner of
Corporations fall under this Rule.  IF they have
tranfpreffed or done any fuch Act as makes a For-
feiture (as every Mifcarriage, for any thing I can
fee to the contrary, doth) whether the Corpora-
tion be ipfa facto diffolved by the Olfence com-
mitted, or elle by the Judgment, which mult re-
late to the Offence, to avoid all mean Acls done
by the Corporation; all that they have done
fince fuch Mifcarriage, they have done without
Right; and all that they think they have 2 Title
to, as a Corporation, they are miftaken in, they
have none. Perhaps if a Parliament fhould be
called, thole forteited Corp-rations can lawfully
fend no Burgefles. 1 do not know whether Tam
miftaken, or not, I only offer this to Confideration
amongft others: As [give me leave to venlure a
litle farther vpon thefe Confiderations of Sur-
renders and Forfeitures of Corporations) cin 2
Bifhop, Dean and Chapter, Pr_r:bendary, Par-
fon, &¢. furvender his Corporation or Body Po-
litick? If they can, moft of them, perhaps, are
of the Foundation of the Crown, and had their
f .ands{rom thence. We have many Statutes made
ro reftrain their Alienations : Thole of Queen
Fhi~abeth did not extend to hinder their Aliena-
tions to the Crown ; but perhaps, out of Fope of
Preferment,they aliened to the Crown, till the Sta-
(ute of 1 Facobi, cap. 3. took away that Power
alio of conveying to the Crown: Can thefe for-
feit the Corporations? Perhaps we are Smners all,
or at leaft, as the Balance at fome time or other
may be holden, may be found too light : We are
upon a Point that goes to Pofterity ; Fear, and
Favour, what may it do, and what may it not
do? If they may furrender or forfeit, what Ef-
feCs may this have upon the whole Ecclefiafti-
cal Eftate? If this had been known in the Days
of King Henry the Eigath, perhaps there would

Proceedings between the King and  Hil. 35 Car. 11,

have been no great need of Adlls of Parliament
to make him KHead of the Church, or to have
diffolved the Monalteries. Suppole that Colleges,
Hofpitals, and other Corporations founded for
Chartty, can furrender or forfeit; the prefent
Maflters and Felows, and the Heirs of the Do-
nors, may trucky what Bffect may this have u
on them? what Ways may they find out? Alfo
Cities and Boroughs; what Divifions and Con-
tentions hath it already produced, fome for fur-
rendring, others for defending, what Aniimofities
are about it? The End of the Law is to preferve
Peace and Quiet.  Divifions and Diffenfions fre-
quently end in the Deftructivn of both Parties.
The Citizens and Bureefles are, I think, three
Parts of four of the Houfe of Commons, It is
confiderable what Effeéts this may have in Par-
liaments, our Laws and Pofterity perhaps not a
little concerned herein ; and if fo, furely this is
a great Cale, But if only the City of London,
give me leave to fee what the ill Confequences
and Mifchiefs will be, Arguments from Mif-
chiefs and Inconveniencies are forcible Argu-
ments in Law : So {uith Littleton, and my Lord
Cook upon Littlcton. And Men muft be defperate
and fenfual, that defpife future Milchiefs and In-
conventencies, And many other Places there cited,
Luft. 1. 11. 60,

1. All their Lands will be gone and revert to
the Dorors, and their Heirs, By Diffolutions of
Corporations, all their Privileges are gone, and
their Lands revert to their Donors, or Lords, of
whom they were helden.  Fowes 190 F, N, B. 33,
ko doft. 113, b,

2. Al their Markets, Tolls, and Duties,
that they claim by Prelcription ; whereby the
Government and the Honour of the City, the
publick Halls, Gates, Prifons, Bridges, and
other Edifices, are in a great meafure main-
tained.

3. All the Debts owing to the City, and
all their perfonal Eftate, by the Death or Diffo.
lution of the Corporation, will be gone; but
who ihall have them? Perhaps, won defuitur in

jf:ra.

4. All the Liberties, and cuftomary Privi-
leges, that the Freemen of the City, their
Wives and Children claim, iz, to have cu-
ftomary Shares in their Husbands or Fathers
Lftates ; to be exempt from Tolls in other Towns,
Ports, and Markets; to exclude Foreigners and
Unfreemen from ufing their Trades in Loudon,
and many others.

5. All the Alts of Parliament, that give
particular Powers and Authorities to the Lord
Mayor and Aldermen, or Common Council, or
Corporation, refpecting either the Government

*or Juftice of the City; as about Minifters, and

Payment of their Dues, Buildings, Paving of
Streets, Sewers, Infurance Office, and many
others.

6. What fhall become of the Orphans, and
all the Moneys and Debrs the City owes, and
alt the Charittes in the City? We have feen
the City burnt, and may remember what a
Swarm were unhived thereby ; but we never
yet faw it diffolved, nor are the Confequences
mealurable.  And though it pleafe his Majefty,
upon the Diflolution of this, to grant a new
Charter, yet it will be impoflible any of thefe
Things can be preferved : Their Lands, Eftates,
Debrs, Privileges, Cuftoms, are all Pf:ri'onnli
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and annexed to the Corporation, and muft live
~nd die with it s che faid Adts of Parliament are all
fxed to this Corporation, and fo are the Chari-
ties, and cannot, as I conceive, beever tranferred
to any other to be new created. A new Corpo-
ration can be tn no Succefiion or Privity with the
old. If a Body Politick be once diffolved,
though a new one be founded of the fame Name,
that can have no Succeffion to the old, nor come
in Privity to 1c: Therefore its, thatinthe Dean
and Chapter of Norwich’s Cafe, and in Fulcher
and [Teyward’s Cafe, the Prefervation of the old
Corporation is infifted on,  Infl, 1. 102, 4. If
every Abuofer committed by a Corporation be a
Foriziture, Determinactor, or Diffolution, is there
any one in Eugland not {orfeited and diflolved?
Abule 15 a Word of a wonderful large Senfe:
When the Law fpeaks of a Franchife abufed or
mifufed, icis applicable to a particular Franchife,
as to & Marketr, Court, or the like; and if chat
Franchife be mifufed, or abuled, 1n Oppreflion
or Mifufe, contrary to the Ends of 1t, fome Cer-
cainty there 1s in ic: Bue the Abufe of a Corpo-
ration extends to all 13 Aéts, and all Eftaces of
che Corporation; and al! the Privileges of all the
parttcular Perfons, and all thar are concerned in
them, are Sulferers for every Abufe, or Mifufe,
or Mif-act, or Trefpals, how {mall foever. Who
can tell in the A&ions of a Perfon what may be
taken to be ill or illegally done, or an Abufe?
Who will trult a Corporation, if 1ts Duration
and Exiltence be fo fickle and infirm, that every
Abufer or Mifufer fhall forfeic 1e? There will be
no need of Officers to be amoved, thereby to
determine this Corporation at Will and Pleafure,
this Pofition contains enough to do all. Thele
great Confequences, attending this Doltrine of
Forfeiture, are Reafons to prove the Law other-
wile.

But faith Mr. Attorney, (if I underftand him)
We do not intend to deftroy the Corporation,
though we fay in our Pleading, That you have
forfeited your old Corporation, that you have,
without any lawful Authority, ufurped upon the
King, and pray in our Replication, that de
Libertate, Privilegio, & Franchefia illa (viz. the
being a Corporation) abindicantur €9 excludentur.
Thefec are but Words of Form, we only will lay
the King’s Hands gently upon it, and feize it;
but the Corporation fhall not be deftroyed or
diffolved.

[ anfwer, This is wonderful, and a great Com-
pliment to the City, as I take it; let us not Hac-
ter or cecelve one another., We are not now
in the 1rregular Days in the Records mentioned,
nor in fuch fort of Proceedings as in thofe di-
traéted Times, Let us not go by blind Con-
JeCtures, out of old Records, and bring in un-
known Ways., We are now in a Quo Warranto,
which, as Mr. Attorney truly faith, isin the Na-
ture of a Writ of Rights and a Writ of Righe
is the highett Writ thac is in the Law; and
the Judgment therein, and in this Quo Warrante
mult be conclufive to all Parties. If given againft
the Defendants, it mult conclude them for ever,
and diffolve their Corporation; and if given
agunit the King, he fhall never hereafter bring it
in Queftion for any Caufe precedent. Rep, g. 28,
Infi. 2. 282, 495. Cook’s Entries 527. D, hatha
Precedent of 1t. Confideratum ¢ff, quod the De-
fendant de & in Libertatibus, Privilegiis, & Fran.
cbg’/{;’j pred. in Informatione pradic?® fpecificat’ nnllo
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modo fe intromittat, fed ab iifdem penitus excludatur.
The like againft Ferrers, and the Virginia Com-
pany, and many others may be found, M. 2.1.
Juc. 1. 7. 9. The Court cannot alter the Judg-
ment, it will be erroneous, if they do. And ro
talk of a Judgment of a Seizure, what is the
Meaning of it, or fuch Judgment? Is it final, or
not final? The Court muft give a final Judgment,
that the Party, if he think fir, may have his
Writ of Error. The Courr will not take any of
your old Records to go by, if any fuch are ro be
found, that would warrant any other Judgment:
Thercfore a Seizure, without fuch a Judgment,
that determines the Corporation, cannot be any
way brought to pafs, as I believe, nor can I un-
derftand in whom, by your Seizure, you would
have the old Corporation to fublift. ‘I'ransferred
trom the Perfons, in whom it now fubhfts, I think
s tmpofiible, but diffolved by vour Judgment it
may be: And I hope your Le:dthip will not be
induced by fingular unwarrantable Things, chat
a2 Judgment fhould be given that fhall neicher
diffolve the Corporation, nor continue ir, that
fhall neither be for Plaintiff or Defendant, that
fhall leave the Corporation neither alive nor dead,
but in Tranfitu, or Limbo Patrum: A Judgmenr,
guod capiantur, or quod Libertatss & Franchefie
predill feifiantur in manus Domini Regis, Was
there ever any the like? What fhall be under-
{tood by ic? Shall we be afterwards a Corpora-
tion? Shall our Magiftrates continue? Shall we
have our Lands, Markets, Tolls, Cuttoms, or
Franchifes, or not? Or fhall we be none, and
yet not diffolved? I muft confefs, I am con-
founded in thefe Notions. |

Next, as to the Authorities in Law for me:

1. I take 1t to be a great Authority for me,
that there is no Precedent or Judgment, or
Book-cafe, produced or found, that ever a Cor-
poration was forfeited. It Iies upon the other
Side to produce it, or fhew it; and no doube they
would, if there had been any, but there is none
by the Authorities they cite ; you may ealily pet-
ceive, any fort would not be omirted. |

2. The Nature of a Corporation, as our Books
do defcribe 1t, fhews it not forfeitable. I take it
plain cut of the Cafe of Swen’s Hofpital, and
the other Books there cited. Rep. i0. g2. b. 21,
E. 4. 72. A Corporation aggregate is invifible,
immortal, and refts only in Intendment and Con-
fideration of Law, cannot commit Treafon or
Felony, be cut-lawed, excommunicate, hath no
Soul, cannotappear in Perfon, cannot do Fealty,
cannot be imprifoned, not fubject to Imbeciliity
or Death. Br. Corp. 24. 34. They cannot
commit any actual Trefpafs or Diffeifin, except
under their Common Seal, by Command prece-
dent, or Aflent {ubfequent: When our Books fay,
that they are a Body Politick, and reft or have
their Being in Intendment or Conlideration of
Law, thereby is meant, that they are by Law
enabled to aft to particular Ends and Intents
anfwerable to their Ends and Creations, Their
Ends or Creations are only to be fublervient to
the publick Good, and Government, and Pre-
fervation of the City or Town incorporate, and
of the Members thereof, And if there beany A&
done by the Members, that are the active Part of
fuch Corporation, to any other Intent, End, or
Purpofe, this is not the Act of the Corporation,
but of the particular Members, and they only
are anfwerable for 1t.  And as to. particular
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. Offences and Mifcarriages in this Cafe alledged,
it cannot be denied, but that the particular Mem-
_ bers are anfwerable for it and 1f they, then ac-
cording to all Books, they ought not to be doubly
chargeable or anfwerable in both Capacities. And
the Argument cited out of Bagg*s Cafe, of a Free-
man convict of Perjury, and thereupon disfranchi-
fed, doth not prove, that they thall be punifhed 1n
a double Capacity ; for the Corporation is not
thereby punithed, but preferved. The Being of
a Body Politick is only a Capacity, and in refem-
blance of 2 natural Body, and no more forfeitable
than a natural Body. It is feizing and forfeiting
of Liberties, that we meet with, that is fuch asare
generally fpoken of; as Markets, Courts, Jurif-
dictions, and the like: And in the old Records,
by feizing the Liberties of a Corporation is meant
the taking from them their Officers, and putting
in others upon them for a Time. Buta Forfeiing,
Diflolving, and determining the Body Politick,
never was yet done or known, nor, as reafonable
to believe, ever entered into any Man’s Thoughts
till now; for I have already thewn, that Offences
and Mifcarriages, that were committed by the
Corporations in thofe tronblefome Times of Z. 1.
E.2, and R.2. for which their Liberties were
feized, were not Forfeitures and Determinations of
thofe Corporations ; they all remain Corporations
by Prefcription to this Day: And I have alfo
taken Notice, that the A¢ts of Parliament, that
were made in the fucceeding Kings Reigns, of
H. 4. H. 5. and H. 6, are only Alts of Confirma-
tion to the Cities and Boroughs of their Liberties
and Privileges, From that Time till within thefe
three Years, I believe it never entered into any
Man’s Thoughts, thata Corporation was forfeit-
ablesy for farther Proof whereot divers other Sta-
tutes, and the whole Serics of Matter 15 Argu-
ment.

The Statute 15 Hen, 6. cap, 6. that provides
againft Abufes and Exactions made by Societies
incorporate, by their By-laws and Ordinances,
and appoints a Forfeiture of Ten Pounds, and
of their Power to muie By-laws: To what End
thould this be, it the Corporations themf{elves were
forfeited, or thought fotobe?

The Statute of 19 /1. 7. cap. 7. recites the Sta-
tute of A, 6. and the Exactions and Abuies by
Fellowfhips, by their By-laws and Ordinances;
and appoints a Penalty ot Forty Pounds, if they
exaét Money by an unlawful and unwarranted By-
law, not examined and Ngned by the Chancellor
and Chief Juftice.

The Statute of 12 F., 7. ¢, 6. fets {orth grievous
Exattions by the Fellowfhip of Merchant Adven-
turers by their By-laws, and impofeth a Penalty
for the Fucure.

The Statutes 22 I7. 8. 4. 28 [L. 8. 5. Thew like
Exations by Corporations upen Apprentices by
their Ordinances and By-laws, provides Remedy,
and enats Penaley. If in thofe Times it had
been thought or imagined, that a Corporation had
been forfeitable, every of thefe Oftences forfeited

it, what need farther Remedy? In the Cafe of

Hoddy and Wheeboufe, of exceflive Toll by the
Town of Northampton, Moore 474. 39 Eliz. - In
the Quo Warranto againft a Corporation, though
the Queftion was concerning their taking Toll,
and whether they had forfeited their Marker, or
only their Toll; no Thought of foifetting thetr
Corporation was ever mentioned,  So that I think

1 may conclude with the tumultuous Times of

Proceedings between the K ing and

Hil. 3¢ Car. IL.

Edw. 1. Edw. 2, and Richard 2. what was then
done, doth plainly fhew the Corporations were not
toricic or diffolved : That by all the Adls of Pg-
llament, and Proceedings in almoft all the Reipng
of any Length or Duration, from that Time to
this very Calz, the Opinions and Thoughts of
Men were otherwife 5 as by the Swatutes and
Tranlactions appears : Not one Opinion, Book,
or Authority, produced, or to be found, The
great Concern not only of this great City, but of
all other Cities, Towns, and Corporations, Ee-
clefiaftical and Temporal, all depend upon it
And which 1s more thanall, the very Government
by Law citablifhed wiil be in great Danger of Al.
teration by it

I have argued long, and tried your Lordthip’s
Patence; the Weight and Length of the Cale,
and Rarenels of the Matter, there never havine
been the like before inany Age, will, Ilu::qmu-::,r
excule me. But belides the whole lFrame and
Foundation, that the other Side have laid, being
all buile vupon general undigelted Notions, as I
take it, @iz that Abuler and Mifufer of Liber-
ties forfeits them, without diftinguithing betwixt
one Thing and another; that the Words Forfeit-
ing and Seizing Liberties, found in old Records,
fhould be Authorities to prove Forfetting Corpo-
rations or Beings of the Body Politick, though no
fuch T'hing then, or at any time fince, till very late-
ly, was ever thought on or imagined : It was necef~
{ary for me to open and fet foreh thefe general No-
tions, and toexplainand diftinguith 5 which, Lhope
I have done, that 1t may appear what the Senfe of
them s, how far they agree with Law and Juftice,
and how far not.  And 1f, in the Doing hereof, or
in the letting out the repugnant or inconfiftent
Marteers or Opinions arifing in this Cafe, to main-
tain this Quo Farrante, 1 have exprefled myfelf
in any other manner than became me, I humbly
beg Pardon for 1t; and that it may not reflect
upon the Caufe, nor prejudice it.

Upon the whole Matter, if this Information
broughr againft the Body Politick for ufurping to
be 1 Body Politick, ought to have been brought
againft the particular Perfons ; if it be repugnant
or contradictory, that a Corporation can ufurp
to be a Corporation; that a Body Politck or
Being can ufurp to be a Body Politick or Being,
before it had a Being, or to be that fame Body
Politick or Being, which it was when 1t did
ulurp 3 1f forfeiting a Franchife, or Liberty, or
other Eftate, cannot determine or velt that
Franchife or I2ftate in the King, tll the Forfeiture
appear on Record; then the old Corporation
fuppofed to be forfeited, if it were fo, did not-
withftanding, and yer dcth continue in Being,
there being no Record to determine it ; and
confequently that, which 1s pretended a new one
by Ulfurpation, 15 impoflible. If by Seizure into
the King’s Hands (as pretended) the Continuance
of the Corporation be intended, how incenii-
ftent 1w 1t with Law or Juftice to continue any
thing i the King, that is wrongfully ufurped,
and the Paroes to be puntfhed, fAned, and com-
mitted for ufurping ? If Mr, Attorney’s Repli-
cation, taking Iflue upon our Prefcription to be a
Corporation, and going over, and alledging feveral
diftin¢t Caufts of Forteitures, cannot by Law be
mamntatned, and o the Fxample doth introduce a
Way to bring all Mens Eftates fubjeét to Mr. At-
torney’s Will and Pleafure, (for, let any Man’s
Right be as gnod as .can be, it will be fearce
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poffible to defend it, if fuch Pleadings as in his
Replication be allowable by Law) then be the
Matter in Law as much againft us as poflible, yet
Mr. Attorney can have no Judgment for him up-
on this Information, Next, Suppofling the In-
formationall good in Law ; yet, if the Judgments,
Records, and Authority, that have been cited by
them for Seizures, do plainly (hew, that Seizures
and Forfeitures are very different in their Natures s
that the Corporations all continued notwithftand-
ing the Seizures; and the Seizure was only the
King’s puteing in Mayors and Officers, toact in
them, inftead of others elected or conftitured by
the Corporation, and they remain Corporations by
Prefcription to this Day, and never were forfeited,
diffolved, or determined by fuch Seizures 5 if the
general Authorities n Books, that the Mifuling
or Abufing a Franchife be truly applicable to
Franchifes, (thatare Eftatesand Interefts grantable
or conveyable from Man to Man) and never were
intended of fuch a Thing, as is rather 2 Capacity
or Being, than a Franchife; if there be no Cafe,
or Precedent, or Opinion to be found for it; if,
on the contrary, the particular Cafes cited prove,
that were the Corporations have by Mifcarriages
forfeited particular Franchifes, they do not forfeit
their Corporations 3 if there be {carce any Corpo-
ration in Lngland, that have not at fome Time or
other done {fomething they fhould not, or omitted
to do fomething they fhould, and thereby forfeited
their Corporation, and confequently all are Ufur-
pers, and their corporaie Acts fince donc all void :
If the Corporation here hath done nothing, but
that the Mayor, Aldermen, and Common Coun-
cil, arconly Delegates, Deputics, or Minifters of
the Corporation for particular Purpofess if Ser-
vants, Deputies, or Delegates do that which they
have no Authority to do, they muft anfwer for it
in their own Perfons 3 but their Mafters, orthofe
that deputed or delegated them for another Pur-
pofe, they are innocent; they fhall not{uffer by it,
though no Aéts of Parliament had been in the
Cafe; if the Aés of Parhamentagainft feizing the
Liberties of the City, for or by reafon of any
Mifcarriage of their Officers or Minifters, extend
to thefe Aéts of the Mayor, Aldermen, and Com-
mon Council; if fo be that thefe Acts were the
Ats of the Corporation 3 yet, with Submiffion,
if they have fhewn a good and legal Right, by
their Cuftom and Title, to make By-laws for re-
oulating and fettling the Markets and Tholls, and
that which they have done be, as pleaded, rea-
{onable, and that there was reafonable Ground at
that Time for their Petition, which they have fet
torth 5 if all thefe Particulars, that I have now
fummed up, be againlt me, then Judgment
muft be againft me; though I know not what
that Judgment can be. But if any one of thefe
Particulars, thusrepeated, be for me, and againft
Mr, Attorney ; then Mr. Attorney can have no
Judgment againft the City 5 but Judgment muft
be for them ; which I humbly pray.

FEAHE next Term, wiz. Trinit. 95 Car, 2,

_H ( Chief Juftice Saunders dying the Day of
the Judgment given, or the next Day after) Mr.
Jultice fones, Jufltice Raymond, and Juftice 17i-
tbens, being in Court, Juftice Fomes pronounced

the Judgment of the Court, and Juftice Raymond
Vou. ]I

and Jullice Withens affirmed, that Chief Juftice
Saunders was of the fame Opinion wich them, and
that they all agreed,

I That a Corporation aggregate might be
feized. Thar the Statute 28 E. 3. cap. 10. is
exprefs, that the Franchifes and Liberties of the
City, upon fuch Defaults, fhall be taken into the
King’s Hands. And that Bodies Politick may of-
fend, and be pardoned, appears by the general
AI’FIL‘IE of Pardon, 12 Car. 2. whereby Corpo-
rations are pardoned all Crimes and Offences.
Angi the A¢t for regulating Corporations, 13 C. 2.
which provides, that ao Corporation {hall be
avolded for any thing by them mifdone or omitted
to be done, thews alfo, that their Charters may
be avoided for Things by them mifdone, or omit-
ted to be done.

2. T'hat exacting and taking Money by the
pretended By-law, was Extortion, and a For-
feiture of the Franchile of being a Corporation.

3. That the Petition was fcandalons and libel.
lous, and the making it and publifhing it a For-
fetture,

4. That the A& of the Common Council was
the At of the Corporation,

5. That the Matter Lzt forth in the Record did
not excufe or avoid thote Forfeitures fer forth in
the Replication,

6. Thatthe Information was well founded (a).

And gave Judgment, That the Franchife thould
be feized into the King’s Hands, buc the Entry
thereof refpited, till the King’sPleafure wasknown
init, Juftice Raymond and Juftice Withens declare,
that they were of the fame Opinion i emnibus,

And accordingly after Entry made by Mr., At-
torney, That as to the Iffue joined to be tried by
the Country ; astothe Claiming to have and con-
ftitute Sheriffs 5 as to the having the Mayor and
Aldermen to be Juftices of the Peace, and to hold
Seffions, quod itfe pro Domino Rege nltcrins nion vnlt
profequi 5 Judgment is entred :

[deo confideraium eff, gquod prefal’ Major
Commumitas ac Cives Civita® Lond® as to the
Hue aforefaid, betwixt our Lord the King
and them joined, and as to the Libertics and
Franchifes aforefaid by them claimed, to have
and ele¢t Sheriffs, and to have their Mayor
and Aldermen to be Juftices of the Peace, and
hold Scffions, eant inde fine dic, jalvo jure
Dons® Regis, fi al’y ¢, Et quord diflas fefarales
materias in lege unde tam pred A4 Ger' quam
pred” Major & Communitas & Cives Civit® pred
pofucrunt fe in Judicium Curie, the Court advife
till Trinity Term 5 and then pro eo quod videtur Cu-
rie bic quod prefal’ Major & Commuiilas ac Cives
Civitat’ pred foriifecerunt Domino Kegt nune Li-
bertal’ Privileg® & Fraunchef. pred, ob caifas 11 Ke-
plicacion’ prefal’ Attorn® Gew®  fuperins [pecificat’
quod Placita prafal® Major & Communital’ ac Ci-
vinm Civital’ pred® fuperius reungendo &9 repel-
lendo in ea parte placital’ matciiaque ih itfd* con-
tent’ minus fufficien’ & invalid in lege exiffunt ad
prechudend dis® Dom’ Reg’ a Forisfaliura pred.
aut ad Major’ & Communitat’ ac Cives Civital’
prad ad clamand® Libertat® Privileg’ & Fraunchef.
pred fibi allocand & adjudicand’  manutenend’

- matnrague Deliberactone fuperinde prins babit® cou-

fiderat’ eft, qued Libertat’ Privilyg® & Frauchef.
pred. fore de feipfis wmum Corpus corporat® &
4L 2 Politic’

() Sce the Petition of the Mayor, and Aldevmen, and Lord Kecper North's Speech to them, in State Trials, Val, VIIL.
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Politic® inr ve, failo & nomine per nomen Majoris Com-
anunitalis & Crvium Civital’ Lond’ ac ter idem nomen
placitare & implacitari, refpindere &S refponderi per
ecfil” Majorem & Commumiatem, ac Cives Civital®
London pred’ fuperins clamat® capiantur & feifiantur
i manus Domini Regis 5 & quod prafat® Major &
Communitas ac Cives Civital® Lond’ pred® capian-
tur ad fatisfacicnd® il Dow® Reg’ de Fine fus pro
Ufurpatione Livertal’ Privileg® & Franchef. predic?.

Thus was the Metropolis of the Kingdom deprived
of its Charter and Magiflrates, till the Year
1638, when King James, terrified at the News
of 1he Prince of Orange’s inteaded Invafion,
shought fit to reflore it, O&ober the 6th, and
ordered Lord Chancellor Jefieries to carry if

j back Dmjef 5 whercnpon Sir George Treby
was reflored to bis Place of Recorder, and ithe
reft of the Magifirates, according 1o the ancient
Conflitution of the City.

POSTSCRIPT

HE Queftion concerning the Surrender of
Corporations, or Bodies Politick, not being
direétly in the Cafe, but in the Arguments on both
fides nfifted on, 1t may not be unneceffary to ftate
that Point,and colle€t what hath been in the De-
bates or Arguments alledged on either fide, that
the ealier View and Judgment may be made of i,
By Surrender in this Queftion is, by both fides,
meant and tntended {fome Deed or Inftrument in
Writing, whereby a Body Corporate or Politick
can furrender and diffolve itfelf. It is asreed that
a Body Politick may be diffolved, either by the
Death of the Perfons incorporate, or their Re-
fufer to aét, nominate, or elet Officers or Mi-
nifters, {o as there remain not fufficient, autho-
rized or enabled by their Charter or Conftitution,
to preferve their Being: This is admitted to be a
Cefler, or Diflolution of the Corporation, and
{uch a fort of yielding up, or Surrender, is ad-
mitted poflible. But whether by any Deed or
Inftrument in Writing 1t can be done, that is the
Queltion intended, I'or the Surrender, it hath

been alledged,
1. That the Being of a Body Politick is a

Proceedings between the King and  Hil. 3¢ Car 1.

Dy. 273. There the Cafe is thus ftated : The
Deanry of the Cathedral Church of #ells was
diffolved by the Surrender of Fitz-Filliams, tem-
pere .8,  And the Prebend of Currey, in the
{fame Church, was alfo furrendered by Geodman,
Prebendary there, 1 £. 6. And in this Year the
Diffolution of the Deanry was confirmed, and
the Deanry extin¢t by A& of Parliament, and
a new Dean erected and created 3 to which new
Deanry, the Lands and Poffefiions of the old
were annexed, amongftother Policflions, and the
Nomination of the new Dean and Succeflors
oiven by that Act to the King; and that he
fhould have the fame Power in Choro & Capi-
tnlo, as the old Dean had; faving to all Stran-
oers, other than the Bithop of Bath and Wells,
the old Dean, and the old Prebendary, and
their Succeflors, In this Cafe 1t 1s admitred, and
taken for granted, that the Deanry, and alio the
Prebend, were furrendered,

Dy. 282, There the Archbilhop of Dublin
had two Chapters, wiz, the Dean and Chapter
of §t. Patrick, and the Dean and Chapter of
Chrift Church, and both thefe ufed to confirm
the Bithop’s Leafes, The Dean and Chapter of
St. Patrick, by Deed under their Common Seal,
oave and furrendered all their Church, RHoules,
Lands and Pofleflions, to the King, without
Licence or Confent of their Bifhop, being their
Ordinary, and Patron of the moft part of the
Prebends.  After this Surrender cheir Church was
ufed as the Common Hall, for the four Courts
n the Term there ; and a Leafe is made by
the Archbithop, confirmed by the Dean and
Chapter of Chrift-Church only 5 and whether the
Succeflor of "the Archbithop were bound by this
Leafe, was the Queltion. The Judges in Jre-
laind were divided in Opinion, ana thereupon the
Cafe was {ent over for the Opinion of the Judges
here: And the Opinions and Reiolutions of five
Jufttices, viz. Catlyn, Dyer, Saunccss, Helfp, and
Carus, certified to the Lord Deputy of Jreland,
under their Hands, were, Qucd wnow fuit alind
Capitulum in effe tempore confirmaiicinis Dimiffron”
pred’ pifi Chrilt-Church fantum, quia Gororatis
& Capitudum Sancli Patvick fuit pei donnry & fur-

fum redditoi® Decani & Capitudi pred® legitime dif-

Liberty, Privilege, and Franchife, that had its folutian abigue conlenfu drebicpifcopi,

Commencement by the King’s Charter, or by
Prefcriprion, which fuppoles a Charter ;5 and if
it have 1ts Beginning and Creation by Charter,
which 1s the King’s Deed that grants it; by Deed
again it may be regranted and {urrendered : And
it isa Maxim in Law, Unamquodque diffolvi poteft
eed” meds guo ligatrr.  And inftances in Fairs,
Markets, Leets, and {uch-like Franchifes, granted
by Charter, which, fay they, may be furrendered
by Deed, or Regrant.

2. That it 1s neceffary that it fhould be dif-
folvible by Surrender. Perhaps a Town may
come to decay, and not be able to defray the
Charge that the Support and Maintenance of
the Corporation may require; for every one fees
that Orpaments and Officers muft be, and thele
cannot be bought or maintain’d without Eftates ;
and poor Men are not able, without Ruin to
therr Families, to bear the Magiftracies and Offi-
cess and therefore it 1s neceflary there fhould be
a Power in them to {urrender.

3. That the Booksand Cafesin Law do prove,
that a Corporation, or Body Politick, may fur-
ronder aclelf, and thereby be diffolved,

Tones 168, The Opinton of Juftice Fones there,
that a Corporation may be diffolved by an Ack
proper, viz, by Refignation,

On the other lide, it hath been anfwered,

1. Admitting it to be true, That to be a Body
Politick, is a L.iberty, Privilege, and Franchife,
created by Charter, which is the King’s Deed 5
yetit doth not follow, that it may be fuirendered
by Deed : For the Charters that incorporate the
(Citizens, or Inhabitants of fuch a City, Town,
or Place, and make them a Body capable of
taking and having Lands, Goods, or Chattels,
to fue and to be fued, and to have a Common
Seal, and to act according to the Powers, iinds
and Purpofes, in their Charters contained, only
give them a Capacity for thofe Ends. The L.i-
berty, Privilege, and Iranchife, that they have,
goes no farther. They cannot transfer this Pri-
vilege, or Franchife, to any other Perfons, Thele
are only perfonal Franchifes or Capacicies, fixed
in the Perfons, t¢ whom they are granted, like
to Patents of Denization granted to Aliens,
whereby a Capacity is granted to bave, holds
and act, as a mataral born Subpét; Grants of

cabran.
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enfranchifing 2 Villains thefe are Grants that
cannot be furrendered ; thefe aré Franchifes
and Capacities like this; thefe are Fxceptions
to the general Rule, Unumquodque diffolvitur eo-
dew modo, &¢. Soalfo of Fairs, Markets, Courts,
¢Jc. they are created by Charter, they may be
oranted over, Of oranted to the King, but if
they be regranted to the King, they are not
extinct, but remain in the King.

Abbot of Strata Marcella’s Cafe, Rep. g. 25. b.
fhews the Difference thus: When the King grants
Franchifes, that were in the Crown before the
Grant, as Bona Felonium, Deodands, Wreck, &v.
and thefe come again to the Crown, they are
merged in the Crown, and the King is feized of
them Fure Corone ; but when a Privilege, Libet-
ty, Franchife, or Juri{diction, was at firft erect-
ed or ordained by the King, there, by the com-
ing of it again to the Crown, they are not ex-
tin@ s and inftanceth in Fairs, Markets, Hun-
dreds, Leets, & fimilia. ‘They are not diflolved
or gone, for thereby Subjects would be preju-
diced : For if the Court fhould be fo granted;
and thereby diffolved, the Subjetts Judgments
and Suits in thofe Courts would be all loft. Thefe
are other Exceptions to that general Rule, Unnn-
quodque, &c.

2. That the Reafon given for the Surrenders
of Corporations from the Poverty that may hap-
pen, for the Conveniency of fome Corporation,
is anfwerable; for that doth not very frequent-
ly happen: But when it doth happen, if they
are weary of it, they may let it alone, and not
act, or choofe Officers; it will ceafe of itfelf,
they need not be at the Charge or Trouble of a
Surrender : But on the other Side, the Inconvenien-
cies are very great, and are fome of them be-
fore fpecified. The Eftablifhment of the Church
is all in Corporations, Bifhops, Deans, Chapters,
Prebends, Parfons, Vicars; if thefe be furren-
derable, as by the Cafes cited, without Confent
of Bifhops (a Prebend is, as to his Being, but
as a Parfon, or a Vicar) the Univerfities, Col-
leges, Hofpitals, all the Cities, conliderable
Towns, Trades, and Myfteries, are Corpora-
tionss if thefe be furrenderable, it affets our
old Government.

2. As for the Books and Authorities, Dy. 273,
the Diffolution ‘of the Corporation thereby fut-
rendered is only mentioned in putting the Cafe,
it is not debated, nor was it material in the Cafe
For the A& of Parliament there fettled the new
Dean and Chapter; and the Prebendary, and the
Matter of the Cafe arifeth upon the Deprivation
of Dean Goodman, and the Appeal and Rever-
fion of that Sentence, there is not as much as any
Opinion in the Cafe concerning the Diflolution
or Surrender, whether good or bad. But what
may reafonably be inferred from that Caie is,
that the Surrender and Diffolution thereby was
not good in Law ; for if it had, what needed the
having an A& of Parliament to fecure agamnft
the old Dean and Prebendary? which yet appears
n the Cafe was had.

And, Co. Rep. 3. 75. b. in the Cafe of the Dean
and Chapter of Norwich this Cafe of Dyer 1s citeq,
and there it is exprefly faid, that that Surrender was
not thought good, till confirmed by A¢t of Par-
liament,

And as for the other Cafe, Dyer 282. of the
Surrender of the Dean and Chapter of ot Pa-
Jricky the Opinion of the Judges there given
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1s, by all the Judges; 3 Car. 1. in the Cafe of
Heyward and Fulcher, in Fones 168, denied 1o be
Law; and faid to be a private Refolution. So
that thefe two Cafes in Dyer having been by
thole later Authorities denied, remain no Autho-
rities.  And as for the other Authority, viz. The
Opinion of Juftice Fones 168. that a Corpora-
tion may be diffolved by a proper AQ, @iz, by
Refignation, that is true, taken in the Senfe he
fpeaks it: It is fpoken of 2 Dean and Chapter
refigning to the Ordinary, viz. the Dean refign.
ing his Place of Dean, and the Prebendaries
of the Chapter refigning their Prebends to the
Ordinary, whereby their Churches and Prebends
became void, and to be fupplied by the refpett-
ive Patron, collating or prefenting, as in Cafes
of Refignation, by any Parfon or Vicar to his
Ordinary. But this is nothing of a Surrender of
the Body Politick to the King, and thereby diffolv-
ing the Corporation, and deftroying all Supply, by
new Prefentments or Collations, And this ap-
pears by the very Words of Jultice Jones there 5
for when he faith, they may be diffolved by a
proper A&, oviz. by Relignarion; the next
Words are, or by Death of the whole Corpora-
tion, and the King being Patron, 1t is in his
Ele&tion whether he will collate de sigvo, or nor,
and till he collates the Corporation is in fuf-
penfe ;5 but if the Bifhop be Patron, then the
Bifhop, upon the Refignation, hath Power to
collate, and thereby to continue the Corpora-
tion: So that it is very plain, that the Kefig-
nation he fpeaks of is not meant for any Sur-
render to the King, or any thing that deter-
mines the Corporation, except the Patron wiil
not collate, and thereby fuffer the Corporation
to ceafe. But on the contrary, thata Corpora-
tion cannot be diffolved by dny Surrender.

T he Suppreflion and Ditlolution of the Abbeys,
Priories, and Monafteries, by A. 8. was no Dile
folution of their Bodies Politick.  Br. Extinguifb~
ment, 75. Br. Corgoration, 78. Datvies, Rep. 1.
Moore’s Rep, 282, Though their Houfes and
all the Poffeflions were gone, and the Perfons
either difcharged of their Orders, or lent into
other Houfes; yet refolved, that the Corpora-
tions remained. And it can {carce be imagined,
but in fome of thofe Cafes it would have been
practifed, or at leaft fomething faid about fur
rendring their Body Politick, it it had been then
thought furrenderable. But the Cafe of the
Dean and Chapter of Norwich, Rep. 3. 41 Eliz.
before-cited, and the Cafe of Jeyward and Ful-
cher before-mentioned in 3 Car. 1. Joues, 168,
Palm, Kep. 500, 501. Anderf. 2. 120, have been
cited as Judgments againft Surrenders by all the
Judges of the King’s Bench. The Cale was,
That the Dean and Chapter of Norwich, 3 ju-
#ii 1 E. 6. furrendred to the King their Cathedral
Church, and all cheir Manors, Lands, Tenements,
Hereditaments, Franchifes, and Liberties, Spiri-
tual and Temporal, by whatfoever Names they
are known, or which they have or ought to have
in the Right of their Church. And by the Cale
4t Eliz, Co. Rep. 3. 74. and the Opinion of ail
the Judges of the King’s Bench, 3 Car. 1. ad-
judged, that this was no Surrender of the Cor-
poration.

They oljest, That the Words of the Surren-
der do not fhew any Intent to furrender the Cor-
poration, but only the Pofleflions. =

I anwer, The Being of a Corporation is a

Franchife
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Franchife or Liberty; and there 1s an exprefs
Surrender of all Franchifes and Liberties, Spiritual
and Temporal, by what Name foever known,
which they have in the Right of their Church :
And this was a Spiritual Franchife, which chey
had 1n Right of their Church,

Next, This Surrender was made wich Intent to
diffolve the Corporation, and to have a new one
erefted : This appears by the new Charter of
Erettion, made in November following ; which
recites the Surrender made to that Intent. It is
not any-where in the many Arguments of that
Cale alledged, that there wanted Words in the
Surrender to do it, which would have been, 1if that
had been the Ground of their Judgment,

In the Cafe cited out of Dyer 282, there the
Words of the Surrender were, that they furren-~
dered their Church, Houfes, Lands, and DPof-
{eflions, which are not half fo laree and ample
‘Words as in this Surrender are contained ; and
the other Side cite that as an Authority, to prove
a Corporation {urrendered, and admit the Words
there fufficient, and deny them to be fufficient
here, though much more large, exprefs, and
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The Tvial of T. Pilkington, andothers, 3¢ Car. L

general, The Arguing there in Palmer 501, that
it is againft the Nature and Conftitution of Cor-
porations, that by the Words put in their Char-
ters, by their very Conftitution, are to have per-
petual Succeflion, perpetnis Temporibus duratuy,
and which by their Oaths they are fworn to pre-
ferve, or they fhould be Felo de fo. And the
exprefs Words of the Judges reported in thefe
Books fhew their Opinion, that the Corporation
could not be furrendered. Fomes, 163. Dedd-
ridge Juftice, there faith, that the Dean and Chap.
ter cannot {furrender their Corporation, Palz,
so1, Whitlock Inff. there faith, For that the Dean
and Chapter are Counfel to the Bifhop inftituted
to that Purpofe, they cannot diffolve them-
felvess for the Publick Corporation 1s the Soul
to the Body, that cannot be granted or fever’d ;
though the King can create a Corporation, he
cannot diffolve 1t. And Fones Inff. there 502,
faith, that the Dean and Chapter were Counfel to
the Bithop, and cannot deftroy themfelves; if
they could, great Inconveniencc thereby will en-
fue to the Church,

CXV. Tbhe7rial of *Thomas Pilkington, Efg; Samuel
Shute, Efq; Sheriffs, Henry Cornith, Alderman, Ford
Grey of Werk, 8ir Tho. Player, Knight, Chamberlain
of London, Slingsby Bethel, Efg; Francis Jenks, John
Deagle, Richard Freeman, Richard Goodenough, Ro-

bert Key, John Wickham, Samuel Swinock,

John

Jekyll, Sen. ar Nifi-Prius az the Guild-hall of London,
for a Riot, and an Aflault and Battery on Sir John
~ Moore +, then Lord Mayor, May zhe 825 1683. 33
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The INFORMATION,

London 1. '-"':,;,.’***_"- E it remember’d, that

Yig g Tk

=i - 1
AR pS Robert Sawoyer, Knight,
3 M

,:’;f-E b4 Atrorney-General of our
Soehp s Lord the King, who for
(BHROGY our faid Lord the King

in thisbehalf profecuteth,
cometh into Court in his proper Perfon on Friday
next after fifteen Days of the Holy Trinity, in this
fame Term, and for our faid Lord the King doth
give the Court het¢ to underftand and be informed,
that the Four-and-twentieth Day of fuie, in the
Four-and-thirtieth Year of his now Majefty’s
Reign, at the Guild-ball of the City of Lonaon, a
certain Court for Aflembling the Citizens and Free-
men of the City of Londoi, called a Common-hall,
being fummoned and called by Sir Fobn Adoore,
Knight, then and yer Mayor of the City of Lo-
don, was in a lawful Manner held before the faid
Sir Fobn Muore, Knight, Mayor of the City afore-
faid, as well for the due Eletion of Sheriffs of the
City aforefaid, for the Execution of the Office of

Sheriff of the faid City for one whole Year, next

103 Herlg

following after theVigil of the Fealt of St. Michae!
then and yet next coming, as for the Election of
divers other Officers of the faid City : And that
then and there in the faid Court it was begun to
take the Poll of the Eleftors then and there pre-
fent, for the making known of the Eleftion of
the Perfons to ferve in the Office of Sheriffs of
the faid City, for the Year aforefaid. And that
the faid Sir Fobn Moore, Knight, Mayor of the
faid City, afterwards the fxid 24th Day of Fuue,
in the 24th Year aforefaid, at Guild-hall ot the
faid City of Loudon, {to wit) in the Parifh of St.
Michael Baffifbazo, Loudon, in 2 lawful Manner did
make and caufe to be made Proclamacion for the
Adjourning of the faid Court fo as aforefaid held,
and then and there did adjourn the faid Court un-
tl Tuefilay then next following, to be held at the
Guild-hall of the faid City of Loudosn; and thenand
there after the faid Adjournment, fo as aforefaid
made, the faid Sir Fobn Moore, Knight, Mayor
of the faid City of Loudon, did make and caufe to
be made publik Proclamation for the Departure
of all Perfons upon the faid Occafion there affem-
bled : And furcher che faid Atorney-General doth

give

# Burn. Hiff. Own Times, Vol. I p. 535, He was afterwards Lord Mayor for two Years oncther, 16Sg, and 16g0.

4 Sce Stats Trials, Vol, VIL. p. 468.

P+ Burn, Hifl. Qaen Times, Vol 1L p. 528, § 30.
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give the Court to under{tand and be infqrmcd,
That Thomas Pilkingten, late of London, Biq; and
Samuel Shute, late of London, LElq; then Sherifis
of the faid City of London, and Heury Cornifh, late
of London, Efqs Ford Lord Giey of I7erk, &c. the
faid Premifes fufficiently knowing, but being 1il-
difpofed Perfons, and devifing and intending to
difquiet, moleft and trouble the Peace of our fiid
Lord the King, and the common Tranquillity of
this Kingdom of England, they the faid Thomas
Pilkington and Samuel Shute, under Colour of the
Office of Sheriffs of the faid City of Londen, and
the faid Heanry Cornifs, Ford Lord Grey, and others
afterwards, and after the Adjournment aforefaid,
(to wit) the faid 24th Day of Fune, in the 34th
Year aforefaid, at the Parith of St, Michael Bafi-
fhaw, London, aforefaid, in the faid Guild-hall, there
with Force and Arms, riotoufly, routoully, unlaw.
fully, and fedicioufly, did affemble, congregare,
and unite themfelves with very many other ill.difs
pofed Perfons, and Breakers of the Peace of our
faid Lord the King, to the Number of One T hou-
{aind Perfons, to the faid Artorney-General of our
faid Lord the King, as yet unknown, to dilturb
the Peace of our faid Lord the King ; and being
{o aflembled, congregated, and united, then and
there with Force and Arms, &e. riotoufly, routouf-
ly, and unlawfully, in and upon the faid Sir Fobn
AMoorey, Knight, Mayor of the City aforefaid, in
the Peace of God, and our fard Lord the King,
then and there being, did make an Affanle and
Affray, and him the {ud Sir Fobi Moore, Knight,
then and there did beat, wound, and evil-intrear,
fo that of his Life1c was greatly defpaired 5 and
after the Adjournment atorefaid, and Proclamation
fo as aforefald made by the faid Sir Fobir Adoore,
Knight, Mayor of the faid City, they the faid
Themas Pilkington and Samuc! Shute, then and there
by Colour of their Office of Sheriifs of the faid
City of Loudon, and the faid Heary Cornifh, Ford
Lord Grey, &c. with divers other Perfons to the
faid Attorney-General of our faid Lord the King
as yet unknown, unlawfully and {edirioufly aiding
and aflifting the faid Themas Piltington and Samuel
Shute with Force and Arms, (¢. riotouily, routouf-
ly, and unlawtully, did there continue to take the
Yoll of the Perfons fo then and there unlawlully
aflembled, as if the faid Perfons had been lawful-
ly affembled for the Eletion of Sheriffs of the faid
City ; and that the faid Thomas Pitkington, Samuel
Soute, Henry Cornifh, &c, then and there unlaw-
tully, tumultuoufly, and feditioufly, did affirm,
and every one of them did afhrm, fay, and with
a loud Voice o the faid 11l-difpofed Perfons affirm,
that che id Sie Yela Aloore, Knight, Mayor of
the {aid City or Leudon, did unlawtully and un.
juitly affume upon himielf the Liberty to adjourn
the fawd Coure, witzh did not belong to him: And
that ¢ faid Thomas Pilkinglon, Samuel Shule,
Heury Larmnii, &c, then and dhere, the {aid unlaw-
ful and iil-dibeted Perlons, fo as aforefuid, af-
fembied widd copgregated with Force and Arms,
rotout:y, reatoully, unlawtlly, and feditioufly,
by the Suace of three Hours, o Jditturb the Peace
of our fui} Lord the King, and to commit the
Riot atoielaid, did fir up, move, perfuade, pro-
cure, and chien and there by the whole Tune atore-
aid 1 Cuiid-baid, Londm, atorefaid, in the Parith
aforeliid, grear Rumours, Cries, Hollowings, and
terrible and unwonted Noifes, with Force and
Arms, &, riotoufly, routoafly, unlawfully, tu-
muituouiiv and feditioufly, did make and caufe to

a Riot. 63 7

be made, and did ftir up, 10 Coatempt of our faid
L?rd EIIC King, and the manifelt Dilurbance and
Violation of his Laws and his Peace, to the oreat
Danger of ftirring up and moving of 2 Tumult,
and the Spilling of much Blocd there, to the greac
Terror, Trouble, and Fear of all his Majelty’s
Liege-people, Subjcis of our faid Lord the Kine,
to the ill Example of all others in the Jike Cale
offending 3 and again{t the Peace of our fiid Lord
the King, his Crown and Dignity, (5. Where-
upon the faid Atrorney-General of our fiid Lord
the King, for our faid Lord the King, prayeth
the Advice of the Court in the Premifes, and due
Procefs of Law againlt the faid Thomas Pilkingion,
Samuel Shute, Henry Corrify, Ford Lord Grey, &c.
in this Behalf to be made o anfwver our faid Lord
the King, of and in the Premiles, &,

0 this Information the Defendants bad pleaded
Nt Guilly.

OU Good Men of Nili-Prias, fummencd
19 appeir bere 10is Dayy Letzoeen onr So-
vere:git Lord 1he King, aud "Thomas Pilkington,
and alhers, Defendants 5 dijoer 10 your Nomes, and
Jave your Iffues,

Cryer,

The Jury appeared.

Mr. Sommers, My Lord, Lam tochallenge the
Array.

Mr. Thompfon. My Lord, Idefire this Challenge
may be read.

The Challenge read in French.

L.C. 7. * Gentlemen, 1 am forry
you thould have {0 bad an Opinion of
me, as to be fo little 2 Lawyer not to
know this is but a Trifle, and nothing in’t. Pray,
Gentlemen, don’c put thefe Things upon me,

Mr. Thompfon, I defire it may be read, my
Lord.

L,C. 7. You would not have done this before
another Judge: You would not have done it, if
Sir Matthew Hale bad been here,

Mr. Thompfon. My Lord, I believe if there had
been nothing 1n 1t, 1t would not have been figned.

Mr. Att. Gen, + Very lew but Mr, 4 8 Robet
Thompfon would urge it. A

Mr., Thompfen. 1 don’t know whether you think
fo, ornot, Mr. Attoriey 5 but I have a greatdeal
to offer, if you pleafe to anfwer it.  'We offer our
Challenge in point of Law.

L.C.7., Thereisno Lawin it

Mr. Thompfon, We delire it may be read in
Englifh,

L.C.7. Why? Do you think I don’t under-
{tand ic? This 1s only to tickle the People.

# Str Edmond
Saunders,

The Challenge read by the Clerl accordingly.

- Mr, Scrg, Fefferies. Flere’s a Tale of a Tub, 1n-
deed !

L.C.7. Ay, itis nothing elic; and I wonder
Lawyers would put fuch a "Fhing upen me,

Mr, Thompen, Ny Lord, we defire this Chal-
lenge may be allowed.

L.C. 7. No, indeed won’t I, there 1s no Colour
for it; and [ amaptto think, there are not many
Lawyers in England would have put fuch a Thing
upon me: Becaufe T am willing to hear any thing,
and where there is any Colour of Law, I am not
willing o doamifs 1 Therefore you think I am

now
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now become {o very weak, you may putany thing
upon me ; without you think I was always fo, and
theretore may be fo at this Time.  For, pray now
confider, it lo be the King’s Counlel fhould come
and plead this Challenge, what would be the Confe-
quence of 1t? 1 thought yow would have faid, that
the Sherifs had been a-kin to the King, but you
have made it worfe.  You do come with a long
Tale here of the whole Merits of the Caufe, and
more thun yet doth appear ; and by this you
would have the Challenge to be allowed : In fuch
a Cale a Man may come and tell a Tale of the
Merits of the Caufe, and then 1t muft be tried by
the Challenge, 1f the Shenfis do return an Inqueft
for the King, and the Sherifis do hold of the King
a Fee-farm, or have a Penfion or an Anpuity from
the King, the Book doth fay, thac in {fome Calfes
it is a Challenge 5 tor though they cannot be chal-
lenged as being favourable for the King, yet for
thole Realons they may be challenged,  But what
s here ? Here you tell a long Procels concerning
a Differcnce between the Mayor and the Sherifis,
and all this Matcer 1s wrapp’d upall together; and
il all this were true, 1t is no Cladenge at all.

Mr. Thompfon.  We fhall fpeak with all Sub-
miflion to your Judgment, my Lord, —— Good,
Mr. Attorney, give me Leave,

Mr. dttorney General. 1 move for you,

Mv. Thompfon. If you pleafe, you may move for
yourlelf 5 1 don’t need you to move for me, My
L.ord, with Submiflion, the Information is not good:
My Lord, it i1s an Information thatdoth fet forth,
that my Lord Mayor had Rightof Adjourning the
Poll, when an Elettion is to be for Sheriffs. My
Lord, if he had not that Right, it can be no Riot
according to this Information. My Lord, upon
his Adjourning, Mr. Sheriff North was chofen : My
Lord, if that Adjournment was not according to
Law, Mr. Sheriff North never was Sheriff of Lon-
don; then, my Lord, here is the Cafe m this
Queftion of Title; for Mr. North doth come in
Queftion, Whether he be a legal Sheriff of London?

L, C.F. Prove to me now that of Sheriff North
Pray what Annuity, Penfion, or Fee-farm hath he
as Sheriff ot London, whereby he is concerned ?

Mr, Thompfon. My Lord, there are other Rea-
{fons which 1 fhall thew toyous; and the firft Rea-
fon, my Lord, inthis Cafe, isthis; i1t will appear
the Election of Mr, North is interefted in this Mat-
ters and Sir Fobn Mboorz had not an Opportunity to
adjourn the Poll, M, North was not chofen duly
Sheriff'y now, if the Sheriti’s Choice come in Quef-
tion in point of Right, itis a good Challenge,

L. C.7, In point of Profit it might be {o, and not
in all Cafes neicher 5 for he that holds Lands i ca-
pite of the King, cannot be challenged for all that,

My, Thompfon. I think, my Lord, thisis a com-
mon Cafe in our Books, That if in cafe a Sheriff
be concerned in point of Title, this is a principal
Challenge, becaufe that heis interefted inthatTitle,
he is no Perfonby Law to return a Jury, Idon’
doubt but your Lordfhip will do that which is
right, and according to Law. My Lord, I fay,
where a Sheriff is incerefted in point of Ticle, heis
no Perfon by Law toreturn a Jury, and this Quef-
tion will appear plainly upon this Information ;
for if in cafe this was not 2 lawful Adjournment by
Sir Fobn Moore, this is not a lawful Returp—v-
Gentlemen, my Lord, 1 know, will hear me, 1f

you have but Patience; I always fpeak and ftand
up for my Clients as I ought to do. If you pleafe
to let me have Liberty, I have my Lords, If a
Sheriff beconcerned in point of Title, itis a prin-

cipal Challenge, and the Sheriff ought not to re-
turn the Jury, but the Coroner : And, my Lord,
much more in this Cafe; for chat the very Title to
the Office of Sherift is here in Queftion, and there-
fore he 1s no Perfon fit to retrn this Jury, my
Lord. We defire your Lordfhip’s Opinion,
L.C. 7. Mr.Thompfon, Methinks you have found
out an Invention, that the King fhould never have
Power to try it even lo long as the World ftands,
Sav you, Sherift North is not a right Sheriff, Who
fhould have been? Why, fay you, Dubois and Pg-
pillon, or one, or both of them. Now the King

he hath brought his Suit for a Riot.
Mr. Serg. Fefferies. And an Aflault andBattery

-upon Sir John Adeore.

Mr, Thompfen. That 1s a Fiction,

L. C. 7. TheXKing hath brought his Suit, and
brought it to an lflue. Why now, if {o be this
Challenge fhould have any thing in it, thenthe
King muit have challenged North, and what muft
he have done then? Why, for Papillon and Du-
bsis, they are not Sherifts i affu, then, fay you,
the Coroner. Pray, Mr, Thompfon, it {o be tle
King had made the Feure either to Papillon or
Dubots, or to the Coroner : Whether or no had
not the Caufe been found againit the King. befure
one Word had been faid actually tor him? You
fay the Queltion 15, Whether he be a Shenfl or
not ? If the King had challenged himy, and muade
the Pentre to the Coroner, for God’s fake, Had not
that made an End of the Queition ?

Mr. Thompfen. No, my Lord, not at all,

L.C. 7. Now? Then I underftand nothing,

Mr. Thompfen. My Lord, if the Sheriff appear
to be concern’d, it doth not determine the Caufe.

L. C. 7. Butit does by your own Opening now.
You fay the Queftion 1s, for which you do now
challenge the Array, becaufe it is returned by Sir
Dudley North, fuppofed to be one of the Sheriffs,
and tell cthe whole Procefs, how that in Truth it is
2 Queltion whether he be a Sheriff or not s and
therefore, fay you, or you fay nothing, that the
Venire fhould not go to North.

Mr. Thompfon. No, my Lord, I pray, good
my Lord

L. C. ¥. Should it have gone to Dudley Noith,
and then have been challenged for him?

Mr. Thompfon. No, I befeech your Lordihip,
we do not fay fo. My l.ord, wefay, Thatwhere-
as they do charge in the Information, that there
was an Affembly for the Ele€tion of Sheriffs, and
that Sir Jobn Moore being then Mayor, did law-
fully, according to Law, adjourn this Aflembly s
and that afterwards the Defendants, Pifkington and
Shute, did continue this Affembiy, and took 2
Poll, and {o they would make this a Riot s the
Continuance of ic: My Lord, we do fay this,
That the Elettion of Mr. North upon this Point,
doth come in Queftion; and my Lord, we do fay,
That if chat be not a legal Adjournment, then
M. North is not legally chofen.

L. C. ¥. Right, now you have told it in more
Worgs.

Mr. Thompfon. We fay, If the Election be in-
terefted, they are all Parties by Law.

Mr. Serg, Fefferies, Who would you have the
Procefs go to?

Mr. Thompfon. To the Coroner.

L.C.7. Verywell, upon my Word. Ifhewere
Sheriff, it cannot go to the Coroner, you know, and
therefore if he were challenged, to go to the Co-

L

Mr, Thomp-
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Mr. Thompfon. Sub judice lis eff, my Lord.
 Mr. Serg, fefferies. We defire for the King,
that the Challenge may be over-ruled.

L.C. 7. Ay, ay.

Mr. Serg. Jefferies, 1 delire the Jury may be
{worn.

My, Williams. Certainly If they be impanelled
'by Perfons that are not Shenffs, that 15 a good
Challenge, that is admitted by every body ; now
we have made a Challenge, and that is a good
Caufeof Challenge certainly, if that were the Caule.
But now, my Lord, I muft confefs what your
Lordfhip fays, it is a difficult Matter to challenge
any Array, becaufe they are arrayed by a Perfon
chat hath an Interelt, or fome fuch thing that is a
Challenge of the Array, but that 1s not the Mat-
rer in this Cafe. It cannot be denied, if thefe
Perfons were not Sherifts of London, that that is a
oood Caufe. [ take the Refult of the Challenge
to be this: Say we, the principal Queltion of this
Information, the Riot, will depend upon this Que-
ftion, Whether there were a regular Adjournment
or not! There, fay we, begins the Queftion of
the Riot. If fo be that my Lord Mayor of Loxu-
dor that was, had ’ower to aqjourn the Court, and
it be admitted a regular Adjournment, certainly
the Riot would follow, and what follows then?
Then comes on a Queltion, and it 15 immediately
confequent upon 1t, I'hat thefe Gentlemen be actual
Sheriffs of Lowudou, they being actually chofen upon
this Adjournment, they are actually Shenfis: But
if really my Lord Mayor had no Power to adjourn,
and that Power was in the Sheriffs, that they were
actually taking the Poll, and the Poll was for
Mr. Dubois and Mr. Papillon: Then the Queftion
15, if fo be the Adjournment by my Lord Mayor
were not a good Adjournment, then the Poll was
a regular Poll taken by the Sheriffs, then confe-
quently thofe that were elected upon that were
truly chofen, and then it is a right Challenge,
Thefe Gentlemen, I muft confefs, they are Sheriffs
e faflo, bur we know very well there may be
Sheriffs de faflo, and there may be other Sherifis
de jurz, thefe Thingsare very confiftent. 1t fo be
that Mr. Pagilloir and Dubeis be duly elected, they
are Sheriffs de jure, but they want the Formaliey,
for they are not fivorn, and cannot return a Jury,
On the other fide, the Sheriffs are Sherifls de faifo,
but not legally chofen, and the Riot will depend
upon that Queftion, of the other Perfons that are
Sheriffs de faio, and not de jure. This we fug-
oeft in this, Whether your Lordfhip will receive
this Challenge, or whether your Lordfhip will pro-
ceed lirft to the Trial of the Caufe, and Jet this fol-
low. My Lord, Might not there have been fome-
thing in chis Cafe upon the Roll at WWefiminfter?
Might there not have been a Surmife to thisPurpole,
becaufe there is fuch a Queltion upon the Kol?
For 1t appears, that the Common Hall was for the
Election of Sheriffs, and that it wasadjourn’d by
the Mayor: And whatfollow’d? Might there not
be fuch a Surmife, thac the Venire facias {hould
not go to the Sheriffs, but to the Coroner? Might
there not have been fuch a thing?

L. C. J. My Speech is but bad : Let me know
what Objection is made, and tf I can but retain
It 1n my Memory, I don’t queftion but to give you
Satisfaction. If the King had brought an Informa-
tion againft Mr. Sheriff North, and charged him
with a Crime, there is no manner of Queftion, that
the King fhould have challenged as he was a She-

riff, and fent the Venire to the Corbner, or other
Yor, ]I,

for @ Riot.

Officer ; here he is not accufed, nor to be acquit-
ted, of any Crime, Gentlemen; 1 pur-you upor
this, if fo be that the Sheriff of Londsn thould et
a great deal of Money, (but I never underftood,
that he got by it) if you prove, that he hath oot
any confiderable Matter by the Office, it would
be fomething in the Cafe, that he thould be greedy
of the Office. 3But look ye, on the other Side, if
there be nothing in it one way or another, that
there 1s Profit accruing to him by the Office,
what can the Law fay? But here was the Queftion
between, Indeed and in truth as you do open it,
between the Mayor, Sit Feba ddsore, 1 think, and
the Sherifts that then were, that was the Queftion
between them., Now what is this in psint of
Law, that the Sheriffs muft be challenged? They
mult be challenged, becanfe it 1s return’d by thefe
Sheriffs: You can’t fay the Sherifls do favour
the King,

Mr. Sol, Gen. My Lord, we trouble your Lord-
fhip about a Queition very unneceflary : The She-
rift is not concerned in this Queftion, neither can
the Confequences affece the Sheriff any way.

Sir Fr. Winn. My Lord, if I don’t thew, that he
15 concern’d, notwithftanding whar Mr, Solicitor
fays, 1t s another matter. 1t chis had been upon
2 common Rior, and not related o the Election
of Sheriffs, it would have becn harder againtt us.
I only offer 2 Word or two, and fubmit to your
Lordfhip,  This Information doth take notice of
the Elecrion of Sherifls, and of an irrecularity in
difturbing the late Lierd Mavor about adjourning
the Poll; 1 do belteve, my Lord, 1t will not be
deny’d, but that in this Caufe a Rior or no Rioz
will depend upon the Poll, or the Mayor’s ad-
journing, If that be fo, that which your Lord-
fhip 1s pleafed to urge, Thar the Shenitt gets no-
thing, yet that he hach affumed the Office 4z fails,
appears by the Return, that i very plam, my
Lord, he hath affumed it, and did exerctfe 1c. I
it appear to be legal or illegal upon the Adjourn-
ment by the Mayor, then it mult have one of thefe
two Confequences, my Lord, Ihombly conceive,
tiil the Sheriffaley had been agreed, it would have
done very well for Mr, Atterney to let this Riot
alone, unlefs he would have made 1t a common
Riot 5 if -2 would have been pleafed to ftay eill the
Law had determin’d who had been the righe
Sheriffs, then Procefs would have gone for the
King, And, my Lord, there is another Thing
under Favour: If Mr. Artorney had been pleafed
ro profecute for the King, then furely, my Lod,
there was a Way to lay 1t {o that the Procefs
fhould be return’d by Perfons uningerefted, and
not by the Sheriff whofe Election 15 in Contro-
verfy: I don’t argue out of the Record, but by
the Record itfelf. If in cafe it doth appear fhil
to be under Confideration; if that be fo, I do
humbly conceive, becaufe that Right of Election
of Sheriffs is undetermined, that therefore he might
have made the Procefs to the Coroner, if he would
have made it before; but it Thould not be heard
before the Election of the Sheriffs, becaufe it will
be a Riot, or not a Riot, upon that.

L. C. 7. Good now, Sir Francis, you miftake,
it could not be to the Goroier.

Mr. Sol, Gen. My Lord, it 15 but wearying
your Lordfhip to no Purpofe. .

Mr, Wallop. If he be not Sheriff, that Title of
his depending upon my Lord Mayor’s Adjourn-
ment, which is reafonably fec forth, 1t is con-

cerned in the Confequence of the Caufe,
4 M

Nr., Adit.
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Mr, Aitorn, Gen. If you pleafe, my Liord, 1 will
an{wer what hath been faid. Mr. Thompfon did firf}
urge according to the Rules of Law, if the Matter
that appears upon the Record be the Thing in

ueftion ; that if the Sherift be interefted in that
Matter, that that is a good Caufe of Challenge.

~That is a good Rule, and the Law is {o; butthat
is nothing 1o this Purpofe ; my Lord, here upon
the Record there is nothing in quettion buta Fine
for the King, nothing to be recovered : Where
Lands are in queftion, asin an fedment, if the
Sheriff be interefted in that Land, in that cafe that
is 2 good Challenge ; but here appears nothing by
the Record, here is nothing in queftion but a Fine
for the King ; fo that certainly that Cafe, 1n point
of Law, is nothing to the Purpole. Then they
fay it appears in the Record by Recital, and in the
Information, for that is the Subftance of all chey
fay: It doth appearthere, as 1t 1s faid, that the
Mayor did adjourn the Court, and fo the Queftion
of the Riot will very much ftand upon the Vaji-
dity of that Adjournment, But 1t doth not wholly
ftand upon that; for there are many outrageous
Actions, Affaults of the Mayor, throwing off his
Hat, great Clamours; thrufting and prefling many
of the Aldermen ; nay, bruifing them; fo that this
Riot, notwithftanding the Adjournment, be that

as it will, will appear, in the Upfhot of the Caufe,

to be a Riot, notwithitanding that Queftion. But

in the fecond Place, the Queftion of Mr. Aorth’s
being a Sherifr, or not a Sherifr, no ways depends
upon this Adjournment, no Pretence of the Tigle
depends upon that ; fo, my Lord, they have {ug-
gelted a Thing that is foreign to the Record 3 it
depends purely, that, upon a Cuftom of the City
for my Lord Mayor to eledt, not upon the Power
of my Lord Mayor’s Adjournment ; for after that
they proceeded on with the former Choice of Mr.
Papillon and Mr, Dubats ; o that whether that Ad-
journment be a good Adjournment, or no good
Adjournment, his Title will depend upon that,
whether at the {econ. Meeting or no Mr. Payil-
o and the other Gentleman be well chofen, and
M. North not well chofen 5 fo that his Title doth
not depend upon this Queftion one way or other,
But, my Lord, that which makes this as frivolous
a Thing asever wasurged mna Court of Law, my
Lord, that it thould have been upon Rule before
any Dire&tion to the Sheriff or Coroncr, 1f they
would have had Procefs 5 they have [uggefted Mat-
ter of Fact wholly out of the Record, Matters
have been fugaelted, thatit might have been tried
before 1t came to Direction 5 now there appears
nothing in the Record to bring a Challenge to try
the Matter ; nay, as they themlelves fay, 1tisto

try the Merits of the whole Intormation, that the

Informationdepends upon that Queftion, Whether

the Mayor may adjourn. It is a great Ufurpa-
tion upon the Government of this City, as they
have done 1n other Things to the King, My Lord
Mayor 15 the Supreme Magiftrate here, and the
Sherifi's have nothing to do inthis Point, and there-
fore [ pray itmay be over-ruled, and that the Jury
may be {worn,

Mr. Thompjan. We would have, my Lord, the
Benefit of o Bill of Lixceprions.

Mr, Serg. Fefferies. Swear the Jury, fwear the
Jury,
M Thompforr, T have another Challenge.

L.C. 7. T tll you plainly, I fee nothing In it
for a Bill of Exceprions,

Nr, Thompfon, We defive we may have the Be-

-

ar. if.

nefit of a Bill of Exceptions, Aly Lord, if this
be the Cafe of trying a Riot, we mult ke wha:
Advantage we can in point ot L,

Mr. Serg. Jefferies. We come 10 counfe] the
King, asweought to do, by Law,

Mr. Zhompfon. My Lord, I challenge, on tha

behall of my Lord Giey, this Jury.
[Cz’,r:zf:"ﬁ{qe rea:l.)

sergnior Grey,

Mr., .71, Gen, They call that a Nezypate Chyl-

lenge.
Mr. Wallop. That wasa Challenee taken at the

Old Baily.

Mr. Thompfon. And over-ruled,

. Mr. Serg. Feffertes. And 1 pray it may be fo
ere,

L.C. 7. T think your Challenge is, that they
are not Sheriffs?

Mr, Thompfon, My Lord, Is the Fa& true or
falfe? I defire of thele Gentlemen, if it be infuf;.
cient in point of Law, let them demur,

Mz, Serg. Fefferics. Pray tell me, Robin Hasd
upon Greeadale ftood 5 and therefore you mulk not
demur to it.

Mr. Thompfon. If the Challenge be not good,
there muft be a Defedt in it either in point of Law,
or in point of Fact. Tdefire, on the Behalf of my
Lord Grey, this Challenge may be allowed.

Mr. Serg, Fefferies. And 1 pray for the King,
that it may be over-ruled.

L.C.J. I think you have owned them to be
Sheriffs already.
~ Mr. Serg. Fefferies. My Lord Grey did own it
in his Challenge, becaufe there were no Knights.

L.C. 7. We try a great many Nifi-Prius here
fometimes, two or three Days after the Term,
every Defendant, that thinks it goes hard with
him, we muft have a ‘T'rial Rill, whether the Sheriffs
be Sherifls, or no? This that you have done now,
may be done in every Caufe that we may be trying,
Upon your Evidence if you can prove them none,
you go a great way.,

M. Thompfon, My Liord,we defire the Challenge
may be allowed, or otherwife a Bill of Exceptions,
My Lord, we praya Bill of Exceptions.

Mr. Serg. Fefferies. This Difcourfe is only for
Difcourfe fake 5 I pray the Jury may be {worn.

L.C.¥. Ay, ay, {wear the Jury,

§t Benyamin Newland, &e. fivor,

Mr. Thompfon. We challenge Mr, Feufil 5 he hath
gtven Evidence in this Caufeat the Council-Table.

L.C.7. What then ?

Mr. Ait, Gen, My Lord, they thalf haveall fair.
. L. G, Mr. ditorney fays he won’t ftand upon
it

Mr. Thompfon, My Lord, we pray a Bill of Ex-

ceptiors.

L. C. 7. Tthink many would not have offer’d it
befides you. Shall I go and fign a Bill of Excep-
tions, to ler all the World know this is fo, and o
all the World muft try whether they be Sheriffs of

London ?

Mr. Thompfon. My Lord, don’c fay fo; for I
think ali the Counfel in the Court would.

L.C. ¥ If it doth fall out, that in truth they
don’t happen to be Sheriffs, furely you thall have
all the Advantage that can be for you ; but pray

don’t think, that I'will put off a Trial upon every
Suggeftion
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Suggeftion, that the Sheriffs are not Sheriffs. You
fhall have all that is Law by the Grace of God,
and I am not afraid, that you or any Man fhould
fay, [don’t do Juftice 5 I am not bound ro gratify
every Man’s Humour; I am to do according-to
my Confcience, and the beft of my Knowledge,
and according to my Oath; and I will do char,
and gratify no Man.

Str Benjamin Newland Henry Wagflaff
Sir Fobn Matthews Barthol, Ferimas
Sir Fobn Buckworth Thomas Blackmore
Sir Thomas Griffith >J U5 Samuel Newton
Sir Edmund I¥ifeman William IWatton
Percival Gilburue George Villars.

Cryer. O yes, O yes; O yes, If any Man can in-
Jform my Lord the King’s Fuflice, the King’s Ser-
geanty or the King’s ditorney, or this Inqueft
now to be taken, &c.

Mr. Dolbin. May it pleafe your Lordfhip, and
you, Gentlemen of the Jury, this is an Informa-
tion brought by the King againlt Thomas Pilking-
ton, &c.

Gentlemen, the Information fets forth, That up-
on the 24¢5 of June laft, in Guildhall, there was a
Common Hall fummon’d by Sir John Moore, Knight,
¢ 4 thereaion beld for the Llection of Sheriffs for the
Izar then enfuing the Feaft of St. Michael: Aud
that on the fame 2445 of June, dir John Moore,
then Mayory adipuri’d the Court titl the Tuefday
following by Procamation,  9iat after the faid Ad-
journmert, my Lord Mayor maae Pioclamation for
all Perfons to depart; and that the Defendants, in-
tending to difturb the Peace of the King after the Ad-
Journment aforefaid, did unlawfully, with many Per-
Jons unknown, meet together, and rioloufly affanlt the
Lord Mayor, And after the Adjonrnment by Pro-
clamation, two of the Defendants, Pilkington and
Shute, by Colour of their Office as Sheriffs of this
City, and the reft of the Defendants, did continue the
Polly and unlawfully affivm to the People, That Sir
John Moore bad 1o Power 1o adjourn them., And
that they continued this great Tumult three Hours,
to the Terror of the King’s Subjetls, and the evil Ex-
ample of othersy and againft the Peace of our Sove-
reign Lord the King. To this the Defendants have
pleaded Not Guilry, .

Mr. At, Gen, This Information, my Lord, is
brought for fettling the Peace in this City, and to
fhew before you all, who is the Supreme Magi-
ftrate under the King in this City ; for that, Gen-
tlemen, you fee, is growna great Quefiion, Whe-
ther my Lord Mayor is not only In the Hall, but
in his Chair, the Supreme Magiftrate?

Gentlemen, I muft acquaint you, thatmy Lord
Mayor in all Times, even before the City had the
Elettion of him, was the King’s Lieutenant, and
the Supreme Magiftrate in the City, and no pub-
lick Aflemblies could ever meet together without
his Summons ; he was the great and chief Director,
and this I believe in all your Obfervations that are
ofthe Jury,Ican make it evident,that this hath been
the conftant Frame of this Government in the City:
Forthe Sheriffs, Gentlemen, they are noCorporation
Officers,they are County Officers, as in all theCoun-
ties of Eisgiund, and they are the King's Officers for
the Execution of the King’s Writs, and the Prefer-
vation of the King’s Peace ; but the Government

of the Corporation is in the Mayor, and notin the
Vour. IIL

for a Riot.
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Shenlls.  Gentlenien, the Queftion now arifing
here, 1sabout the Ele@ion of Sheriffs ; it’s true there
were very diforderly tamultuous Proceeding ; my
Lord Mayor he comes and doth appoint another
Day for them, and difcharges them at that Time.
We will make appear to you, that it was always
his Right in all Times, both to fummon a Common
Hall, and diffipate it, and appoint them another
Day, or to diffolve them, as the Mayor did fee
Caufe, The Mayor having, according to the an-
cient Manner, adjourned this Court, the Sheriffs
they proceed; do not only refufe to obey, bu:
they proceed, and make Proclamation, that it is
not 1n the Power of the Mayor, tiking upon them
that which never any Sheriffs did in any Time ;
they make Proclamatton contrary to whar the
Mayor had done, and continue the Poll, and pro-
ceed and proclaim the Mayor had vfurped that
Power which was theirs, tho’ afterwards they tranf-
ferr’d the Supreme Power to the Liverymen 5 bue
I think no Age will fuffer, that the Supreme Power
fhould be in the Liverymen, that are exprefly ap-
pointed to aét by a Common Ceuncil, which is
indeed the Reprefentative of the whole City. Bug
this, Gentlemen, being done by the Sheriffs baving
ufurped the Power of the Mayor, they did proceed
in a riotous Manner ; when the Mayor attempted
to go out of the Hall, they {truck him, ftruck
his Hat off, and prefled feveral of the Aldermen;
the Evidence will make out in what an cutrageous
Manner it wascarried on, If the others had made
Oppofition, how foon had all been in Confufion
upon this Uforpation, that the Sheriffs had fer up
for themfelves, that they are the Delegates of the
People, and mult appear to be the Supreme Ma-
oiftrates of the City of London! I think the Citi-
zens themifelves will never endure, that thofe that
are but County Officers, fhould ever invade the
Government of the Corperation,  Gentlemen, we
will thew you the Particulars of this, and you have
nothing to inquire after, but whether they are
Guilty of the Riot or no.

Mr. Sol, Gen. My Lord, we will call our Wit-
nefles, and prove our Cale by thefe Steps.  For the
Queftion, That whether or no the Defendants in
the Information were guilty of a Riot, in conti-
nuing the Aflembly after my Lord Mayor had ad-
journ’d them, we will prove 1t by thefe Steps, that
it is in the Power of the Lord Mayor to call a
Common Hall, and adjeurn the Common Hall ;
That, my Lord, when the Common Hall was ai-
fembled for the Purpofe of eleéting Sherifis, that
he did adjourn the Common Hall ; and that con-
trary o his Adjournment the Sherifis continued it,
declaring my Lord Mayor had no Rightfo todo ;
and that afterwards my Lord Mayor command-
ed them to depart, and they continued their Af-
fembly there in a very riotous Manner ; and as my
Lord Mayor came down, they offer’d Infolencies
to his Perfon, and they continued the Aflembly
there in a riorous Manner, and commended the
Sheriffs that did affert their Right, following them
in a riotous Manner into Cheapfide, crying out in
a fa@ious Manner, God blefs the Protefiant She-
riffs. .
ﬁer. Serg. Fefferies. My Lord, we would begin
with our Witnefles ; but for the Gentlemen of the
Jury, which I think are Men that belong to the
City, and that the thing may be very intelligible,
I beg Leave to acquaint your Lordfhip with the
Methods that have always been proceeded in, In
Choices of this Natre, My Lord, we will make

4 M2 it
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it appear, and I think it will not bedoubted by
any Man that knows the City of London, that Com-
mon Halls are always fummon’d to appear by the
Intimation of the Mayor, of the Mayor himfelf,
at any Time when he finds an Occafion, either
for the aflembling of a Common Council, or the
ailembling of a Common Hall, {g¢, Precepts are
iflued 5 they are Words that you, Gentlemen, do
underftand very well, to fummona Common Hall
from time to time. It is very true, tho' they do
ufually make Summons for Midfummer-Day, yet
Miafummer- Day being a publick and notorious Day
for the Choice of fome particular Perfons, they
are not {o continually exact in Summons ; for they
do prefume, that every body takes Notice of the
Day. Butlam to give your Lordfhipan Account :
Whereas in the Record there is only Notice taken
concerning the Sheriffs on Midfummer-Day, it is
notorioufly know to all Gentlemen that are In-
habitants in Lenden, there 1s a Choice of Chamber-
lain, and Auditors of the Bridge-houfe and Cham-
ber-accounts, down to Ale-conners 3 and that che
Sheriffs of London, quéd Sheriffs of London, are no
more in the Cale-than any private Manis. Ido
take Notice of this, to give you an Account, that
as foon as thefe Officers are difpatched, I myfelf
had the Honour to ferve the City fome Time, and
know it very well ; therefore | take the Liberty to
explan it to fome of thefe Gentlemen that are
Foreigners. My Lord, asf{oon asever this is done,
(as it was frequent before People were fo ambi-
tious to come into the Office of Sherifls, as they
have been within two or three Years; for it was
not known, tll of late, that People were fond of
the Office ; there is a Term they ule, 7o go a Bird-
g, as they call 1t, they did not feek for che
Office, as they have done of late) when there was
any Perfon came off from ferving, thatis, paida
Fine of 400/, for coming off'; then the ufual Me-
thod was to call another Common Hall ; for they
never made Application to Mr. Sherift, Good My,
Sheriff, let us bave a Common Hall : But the com-
mon way, wWas in ume of Vacation, (for in Auguft,
there are no fuch things as Courts of Aldermen
held 5 Courts are not then held, except the Sheriffs
Court) then to go to my Lord Mayor’s Houle,
and he appoints them to come to a Common Hall,
a Meeting for to chufe fuch and fuch: He orders
the Sword-bearer, or other Officer that is Attend-
ant upon his Perfon in his Houfe, to fend forth
Summons, in order to fuch a thing as the affemb-
linga Common Hall, and there may be fometimes
but one Sheriff there; nay, [ have known it fome-
times when there hath been never a Sheriff, and
yet they have not thought they have wanted a
Judge of that Aflembly : Butr, my Lord, when
all the Matter 1s over, and Perfons are declared to
be chofen nto this or that, or the other Office in
the Common Hall, then an Officer in the City,
not an Officer of the Sheriffs, but an Officer which
1s called by the Name of the Common Cryer, he
makes Proclamation upon the Huftings, where my
Lord Mayor is Judge, for all Gentlemen to de-
part for that Time, and to give cheir Attendance
there at another Summeons. And now, my Lord,
to make the thing a little more intelligible, there
is a Difference between the Choice of the County
Officers and the Corporation Officers ; for at the
Electionof City Officers, the Common Sergeant, the
Common Cryer, and Town Clerk, are the Officers
that attend and manage the Common Hall, where

my Lord Mayor is looked upon to be the Super-

intendant ; but at the Eletion of Parliament-men,
the Writ is directed to the Sheriffs, and they in-
terpofe in all the Management ; and then the Com-
mon Sergeant and Commnsn Cryer have nothing to
do; bur at fuch times, the Secondaries of the Com-
pter, which are Deputies to the Sherifls, they come
and manage the whole Affair. This! tell you, be-
caufe I have been pretty well acquainted with the
Methods of the City. Ido very well remember
I had the Honour to ferve the City of London, at
that Time Str Robert Claytonwas Lord Mayor; and
there was a great Occafion to try a Perfon aboug
the Affaffinacion of Mr., drneld s and the Queftion
was, Whetherthey fhould proceed toa Poll or not?
becaufe they were to go to the Sefions-Houfe in
the O/d-Baily, 1n order to the trying of that Per-
fon. That worthy Gentleman being then in the
Chair, I had the Honour to fic by him ; ordered
the Court to be adjeurned for a Day or two, be-
caufe they were to go to the Sefions.  There was
no asking the Sheriffs Opinion when Sir Robers
Clayton was Lord Mayor, nor there was no {uch
thing then; but now the Cafe was altered, tor
ir Jobn Moore was Lord Mayer. Now, my Lord,
Siv Jobn AMeore, like a good Magiltrate, endea-
vouring to preferve the Privileges of the Chair,
there happened a Controver{ly amongft the Mem-
bers of the Common Hall, whereby the publick
Peace of the Kingdom might have been very much
injured, as well as the Peace of the City much
difturbed. To prevent which, Sir Fobn Moore,
with the Advice of his worthy Brethren the Alder-
men, came upon the Huflings, and found they
were all in an Uproar, and not cool enough for
any Debate; for they were wound up to that
Height of Fury or Madnefs, that they had not a
good Word to bzftow upon their Magiftrates, nor
upon him whom their chief Magiftrate did repre-
fent. For we mult tell you, when they cried,
Pray God blefs the King, as is ufual for the Officer
upon {uch Occafions ; many cried, No, God blef;
the Sheriffs, the Proteflant Sheriffs.  Whereupon
my Lord Mayor, for Prefervation of the Peace,
adjourned the Common Hall, and required the
Members to depart and come down off the Huft.
ings: T'he Rabble, (for by the way, a great many
of thefe Perf{ons in this Iuformation, as Mr. Good-
enorgh, and the reflt of them, were not Livery-
men, nor concerned In the Eleétion one way or
other; but came there on purpofe to foment and
to raife up the Spirits and malignant Difpofitions
of a fort of People that are Enemies to the Go-
varnment 3 they came to foment Quarrels, and not
mainzain Peace) my Lord, when my Lord Mayor
came off the Huftings, they came upon him, had
him down upon his Knees, and his Hat off; and
it fome Gentlemen had not come in, they had trod
him under Feet; fuch an Indignity was then done
to the Lord Mayor of Londen, who, I think I may
fay, delerved as well from the Government of this
City, as any Gentleman that ever prefided in that
Office, that before had notbeen heard. My Lord,
we will call our Witnefles, to prove the Manner
of the Elections to be as I have opened it, and to
prove the Matter in the Information, — Call the
Commoi Sergeant and M. Lightfoot, the Common
Cryer, and the Sword-bearzr,

M:, Ait. Gen. Mr. Lightfoot, pray give an
Account to the Jury and the Court, of the Man-
ner of Eleétion, and chufing of a Common Hall,
and the Manner of it,

. Mz,
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Mr. Lightfoot. My Lord, I have been almoft
27 Years an Attorney ;1 always took it, that the
Sergeant of the Chamber had Order to go down
to the Clerks or Beadles of the Companies, to
{ummon a Common Hall by {uch a Day.

Mr. At Gen, By whofe Command ?

Mr. Lightfoot. By my Lord Mayor’s.

Mr., A, Gen. Inall your Time, did the She-
riffs ever fummons any ?

Mr. Lightfoot. O, No.

Mr. Sera, Fefferies.  Pray, Mr, Lighifoot, thus:
When they were met, what was the ufual Me-

thed ?
Mr. Lightfoot. Before the Lord Mayor and Al-

dermen were {et, the People walked up and down
the Hall all the Lord Mayor did come ; but as
foon as my Lord Mayor came, the Common Cryer
made Proclamation, O yes, you good Men of the
Livery, fummon:zd fuch a Day for Eleition, and fo
draio neary and give your Allendance.

Mr. Ait, Gen. Whofe Officer was the Common
Cryer ¢

Mr, Lightfoot. Ny Lord Mayor’s Officer.

Mr. Serg. Fefferwes, A Corporation Officer.

Mr. Ait. Gen, Now for the diffolving them.

Mr, Lightfoot.  When they have done the Buli-
nefs, Mr. Zown Clerk, as I take it, takes his Di-
rection from the Lord Mayor, and he bids the
Officer make Proclamation 5 Yo good Men of the
Livery, depart bence for this Time, and appear at a
7310 SUIRINONS,

Mr, Alt, Gen.
them ¢

Mr. Lightfoot. Never, |

Mr. 41t. Gen. Did the Common Hall do it ?

Mr. Lightfoot. No, there was no fuch thing, .

Mr, Fones. Mr. Lightfoot, after my Lord Mayor
had difmifs’d the Hall, did you ever hear the
Sheriffs keep them together ?

Mr. Lightfoot, All the People went away, till
within this three or four Years. -

Mr. Fones. Since when?

Mr. Lightfost. Since Mr. Bethel, about thatTime.

Mr. Serg. Fefferies. Ay, in Bethel and Cornifh’s
Time, then began the Buftle. *

Mr. Williams.  You fay you have been an Act-
torney 25 Years; I would ask you, In all that
Time, Mr. Lightfoot, in all that Time, did you
ever know the Lord Mayor adjourn. the.Common
Hall to a certain Day?

Mr. Lightfoot. There was never any Occafion.

Mr. Thompfon. Anfwer my Queftion,

My, Lighifoot. 1 never did. :

Sir Fr. Winn. 1 would ask you another Queftion,
Mr., Lightfoot : Did you ever know, .before the
Eletion was over, when the Electors were chufing
Sheriffs, or polling, or debating it, did you ever
know in the Middle of it, the Mayor, againtt the
Will of the Sheriffs, adjourn it ?

Mr. Lightfoot. No, no. o

Mr. Sol. Gen. Did ever the Sheriffs undertake
to keep them together before thefe late Timés?

Mr, Lightfoot, No, never. R

Mr. Thompfon. Pray, Sir, this: Though it is
ufual, after the Sheriffs have taken the Poll, to
acquaint my Lord Mayor, Did you ever: know,
that the Sheriffe have adjourn’d the Common Hall
without acquainting my Lord Mayor?

Mr. Lightfoot, No.
~ Mr., Thompfon. 1 ask you one Queltion more :
Do you remember when there was a Poll between
Sit Thomas Stamp and another ?

Did the Sheriffs ever diffolve

3

for a Riot.

Mr. Lighifort, No, Ido not charge my Me-
mory with it

Mr. Thompfon. Do you remember when there
was a Poll between Sir Robert Clayton and Mr.

Kyffen ?

Mr. Lightfoot. 1 was about the Hall.

Mr. Serg, Fefferies. Do you remember when
there was a Poll between Sir Simon Lewis and
Mr. fenks? Who did manage that Poll ?

Mr, Com, Serg. 1 did.

Mr. Williams. Are you upon your Oath?

Mr, Com. Serg, Yes, I am.

Mr. Lightfoor.  'When they were gone to the
Poll, I went out of the Hall.

Mr, Ait, Gen, Did you ever look upon it, that
the Sheriffs had any thing more to do than others?

Mr, Lightfoot, No,

Mr, Az, Gen, Who were induced to take the
Poll? Wasit by the Sheriffs, or the Lord Mayor?

Mr. Lightfoot, I have been appointed by my
Lord Mayor. I do know, that the Sheriffs have
taken upon them to appoint a Poll, and then my
Lord appointed his Clerks in the Houfe to be
affiftant to the Common Sergeant, and the Town
Clerk : I never was but in two Polls, one for
Mr. Box, and another for my Lord Mayor, One
went on with the Poll in one Place, and the other
in another,

Mr. Att. Gen, But before that Time, Sir?

Mr. Lightfest, 1 know nothing of that, Sir, I
was never concerned before,

Mr. Holt, Pray, Siry who ufed to manage the
Poll before this Time?

Sir Fr. Winn, Nir. Lightfoot, 1 would ask you a
Quelftion: Who managed the Poll before?

Mr. Lightfoot, I have been in 2 Common Hall
when they have been chufing Sheriffs, when feve-
ral have fined. And 1t hath been upon the Que-
ftion, when the Hall hath divided, and they have
polled mn the Hall. .1 '

Sir Fr. Winn. Who polled then?

Mr. Lightfoot. The Sheriffs and the Officers

itood and faw. them go out, and this 1s within
thefe few Years.:
. Sir Fr. Winn. Mr. Lightfoot, 1 ask you thus:
Now in all your Obfervations, when there was
any Conteft, ‘who was Sheriff upon the Election,
and the Divifions during the Time of Election,
and before it, were at an End, who did manageit,
the-Saeriffs, or the Loord Mayor ¢ |

Mr. Lightfoor, When the Court had been pro-
claimed, and the Recorder had {poken to the:n,
my Lord Mayor and the Aldermen withdrew from
the Huftings, and the Sheriffs and other Officers
ftood there with them; then the Commons pro-
pofed who they would have put in Nominaion,
and they were put up 5 then the Sherfis have turn-
ed back to the Gentlemen upon the Hullings to
ask their. Opinions, How are your Opinions con-
cerning the Hands? We do think 1t goes o 5
then it hath been declared. |

Siv Fr. Winn: By whom?

. Mr. Lightfoot. 'The Common Cryer, or the
Conmon Sergeant. |
- Sir Fr. Winn. You fay, as foon as my Lord
Mayor withdrew, during the Time of Eleftion,
the ¢wo Sheriffs managed the Hall.

"~ Mr. Lightfoot. In that manner with others.

Sir Fr, Winn, Mr. Lightfoot, do youremember
who adjourned the Hall, when Mr. Bethel and
Mr. Cornifh were chofen? ' - .

- Mr. Lightfoot. 1can’ttell.

Mr. Serg;
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Mr. Sere, Fefferies, Mr. Common Sergeant, are
you fwvorn ? +

Mr. Com. Serg. Yes,

Mr., Serg, Fefferies. Pray will you tell my Lord
and the Jury what you have obferved in particu-
lar, becaufe I mentioned it, in the Time of Sir Re-
ber Clayton? Mention how that was.

Mr, Com, Serg. My Lord, when the Common
Crier hath made Proclamation, the Lord Mayor
and Court of Aldermen being fet upon the Hult-
ngs, Mr. Recorder makes a Speech ; as foon as
that is done, my Lord Mayor and the Aldermen
retire into this Court, leaving the Sheriffs and me,
and the reft of the Officers, upon the Huftings,and
I there manage the Election ;and when the Eleétion
1s made, I go up tothe Court of Aldermen, and
make Report of what hath been done in the Hall,
I declare the Eleftion, and I manage the Election,
and do it as the Duty of my Place.

Mr. Hilliams. Who manages the Elettion?

Mr, Com, Serg, I manage the Election 5 Ideclare
what is my Opinton of the Eleétion in the Hall ;
and I come and make Report to my Lord Mayor
in this Courfe 5 then my Lord Mayor, and the Al-
dermen, and the Recorder, come down again, 1
remember particularly when Siv Robert Clayton was
Lord Mayor, it was about the Choice of Mr. Be-
thel and Alderman Cornifh, and there was a great
Difturbance in the Hall 3 then I came into the
Court, and after 1 had made my Report, I offer’d
to give tue raper to the Recorder that then was,
Sir George Feffertes. He told me, That the People
woula not hear him, and therefore he would not
take che Paper. Upon thatSir Robert Clayton {aid
to me, Pr’ythee, do thou fpeak to them ; they will
hear thee, if they will hear any body; for the Hall
was In a great Uproar, and they cail’d to throw
me off the Huftings, and then I made Anfwer to
Siv Robert Clayton s Sir, it is not the Duty of my
Office, and when I do any thing that is not my
Office, I fhall expect particular Directions. Then,
faith he, you mulit tell them, I muft adjourn them
till Adonday, becaufe I go to the Old Baily to try
the Affaffinates of drnold, Thereupon the Hall
was adjourned, and Proclamation made to depart;
and my Lord Mayor attempting to go, was beat
back twice or thrice, but at laft they let him and
the Aldermen go, and kept the Sheriffsand me till
Evening. At laft Mr. Papillon came up to me ;
Mr. Papillon, fays I, 1 am glad to fee you, you
will hear Reafon. Sayshe, Why do not you go on
with the Poll? I told him, my Lord Mayor had
adjourned the Hall. Says he, I did not hear it
before ;3 but now you tell me fo, 1 will go out of
the Hall. Says I, Sir, you will do very well to
tell the Hall {o; which he did, and fome went
away ; and further Adjournments were made by
the Diretion of my Lord Mayor. ;

Mr. Att. Gen. 1-would afk you a Queftion or
two :: Who do vou look upon to be the Chief Ma-
giftrate of the City ? S TN

Mr. Com, Serg, My Lord Mayor, Sir. : .

Mr. Att. Gen,. Pray, mall.your Time tillithis,
was there no Uproar ? Did ever any Sheriff uridet=

ting Queftions, or taking Votes ?
tilk Mr. Sheriff Bethel wasupon the Huftings, and
then there was.
. Mr, 4it, Gen, Aswhofe Officer did youdoit?
Mr. Com. Serg. My Lord Mayor’s,and the City
of Londen’s 5 1 have nothing to do with the She-

take to controul the Mayor in the Bufinefs of put- .

Mr. Com, Serg. Sir, there was never any Dif] pﬁte |

riffs ; for when there is aWrit comes for the Choice
of Parliament-men, diredted to the Sheriffs, I
never do it, but Mr, Secondary.

Mer. Ait. Gen. 1 {peak of later Difturbances,

Mr. Com. Serg. Thefirlt Difpute about Sheriffs,
fince I was Common Sergeant, was-about Mr.
Yenks, and that Poll was taken by the Direion of
the Lord Mayor, by the Town Clerk, and my-
felf; and our Books fay, If there bea Difpute in
the Common Hall, it muft be decided as in the
Common Council. Itis in Liber albus,

Mr. Ait. Gen. Liber niger.

Mr, Serg. Fefferies. No, Liber albus.

Mr. Ait. Gen. Liber albus ¢ 1t is Liber niger, they
turn the white Book into a black Book now,

Sir Fr. Winn, Avthat Time, Sir, when my Lord
Mayor was willing to go to the O/d Baily, Did the
Sheriffs do any thing tarther ¢

Mr. Com. Serg. The Sheriiis did not meddle in
the Matter.

Mr. Serg, Fefferies. Mr. King, pray give myLord
and the Jury an Account of what you know of this
Matter.

Mr. Peter King. 1 have been ata Court of Com-
mon Hall 28 Years, my L.ord, and have been con-
cerned 5 I never looked upon the Sheriffs to have
any Concern there.  And I do very well remem-
ber Sir George Fefferies ; 1doremember and know,
they did alwaysinancient Times take Advice of the
Officers by, and they never did efteem themfelves
in thofe Days, to be any more concerned than as
the belt Officers to be preferred betore the relt -
When my Lord fays, Come up, they come in Or-
der, the Maltersand Wardensof the Companies.

Mr. Ait.-Gen. Who did do the Bufinefs upon the
Huftings ¢

Mr. King. All of them, Sir, all together.

Mr. Att. Gen. Was there never any Difference
about the Votes ?

M. King. Sometimes they have ftood upon it.

Mr. A1, Gen. When there was a Queftion made
to know who had the molt, who decided it?

Mz. King. They generally afked one another,
What do you think, and what do you think ¢ I
[peak for twenty Years together fince the King
came in.

Mr. Att; Gen. Thope in God there hath been a
King ‘in Eugland for twenty Years, tho’ perhaps
fome of .the Sheriffs that were then in Debate,
would have had none.

Mr, Thompfon. Mr. King, 1 only defire to know
tnis of you, .becaufe 1 know you know Queftions ;
I defire, my Lord,. to know whether he {peaksit
to be a Matter of Right, or his Opinion ; for we
know Mr. King’s Opinion will go a great way 1n
this Matter.. Do you fpeak it asa Thing of Right,
or as your Conceptions? .

Mr..King. Sir, it would be 2 thing very confi-
dent in me to determine of the Right, but only as
I always efteem’d it.

-+ Mr. Serg. Fefferies. Mr. King, 1 would afk you

this, Queftion 5, Pray do you tell your Belief upon
the Obfervation that you have made from time to
timie of the Practice there?

Mr. King, Anhundred and a hundred Common
Halls I believe I have been at.

Mr. Thompfon. That’s good Store,

Mr. Serg. Fefferies. That may be when thereare
many Fines ; when [ was Common Sergeant, there
were 5000 Pounds Fines one Year.

SicFr, Winn, 1 defire you to give your Opinton ;

you fay they are all equal that are there.
Mr. King:
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twenty Men go together, he that is beft {peaks

firft, _
Mr. Ait. Gen. Were the Sheriffs allowed o he

there, or no? ‘
Mr, King. The Sheriffs are always bound to at-

tend my Lord Mayor by their Oaths, unlefs they

have lawful Excufe. |
Mr. Fones. Mr, King, did the Sheriffs ever con-

tinue the Aflembly after it was diflolved ?

Mr. King, No, Sir.

Mr. Fones. Or could they do it?

Mr, King. I can’c fay that,

Mr. Thomgjon. Did you ever know my Lord
Mayor adjourn the Couarc till the Hail had
done ¢

Mr. King. Ican’t tell.

Mr, Thompfon. I tell you, Sir, Sir Samue! Star-
ling did. |

Mr, Serg. Fefferies. But the Sheriffs could not

do t.
Mr. Zhompfoir, Nor he neither; for he paid

for it.

Mr, Helt, Mr. King, Task this Queftion; Who
declares the Poll in the Hall?

Mr. King, The Common Sergeant.

Mr., Holt, Who directs him ufually ?

M. King, His Office dire@s itfelf.

Mr. Holt, 1 ask, if the Sheriffs don’t agree, who
15 elected before the Common Sergeant make Pro-
clamation,

Mr. King. They always agree, unlefs it be very
clear ; I have known the Common Sergeant do it
feveral times without difputing.

Mr. Com. Serg. When Perfons are put in No-
mination, and the Hands are held ups I gene-
rally ask the People about me, who have moft,
and particularly the Sheriffs, and fo make Decla-
ration,

L. C. ¥. The Officers ask one another, who
they think has moft ? That doth not give them the
Juri{diction, that they choefz Officers without the
Lord Mayor or Sheriffs: But, for aught that I
fee, thefe Officers have had more to do about the
Chotce than the Sheriffs have. Thefc Officers con-
iale one with another commonly, and conclude
which Side have moft; and then report it to my
Lord Mayor. '

Mr. Serg, Fefferies. Firlt of all, when they put
any Queftion forany Officer in the Common Hall,
the ufual way of putting the Quettion is, As many
of you as would bave fuch a Man 1o be fuch an OF.
Jicery hold up your Hands : And if the EleGion be
clear, Proclamation is made prefently : If no, the
Common Sergeant asks, /7ho they think hath the
Majority 2 Which being declared, they acquiefce,
But fince Mr. Bethelcame in, there have been VEry
hot Difputes in the World ; but before his Time
there were Attempts made to keep Sheriffs off,
but never before to get Sherifts on.  And after
the Eletion is declared below, immediately they
g0 to my Lord Mayor, and report it to him
And then comes down the Mayor and Aldermen,
0 the Huflings, and the Recorder fays, e are
iformed, that fuch and fuch Perfons bave been put iy
Nomination, and the Eletion paffed upon fuch and
Juch. And then the Lord Mayor commands the
Aflembly to bediffolv’d.

Mr. #¢lls. When the Common Hall is firft met
together, are not the Lord Mayor and Aldermeg

generally prefent ?
Mr. Com, Cryer, At the firft Meeting,

" for a Riot.

Mr. Ring., Every Officer in his Degree; for if
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~Mrs Serg, Fefferies. When they are there fer,
give an Account whac Proclamation is there made,

Mr. 4it. Gen. How long have you known it ?

Mr. Com. Cryer. I have been in this Place almoft
feventeen Years ; I always come with my Lord
Mayor; Ido make Proclamation by Order of my
Lord Mayor, diGtated by the Town-Clerk ; and I
take the Words from the-Town-Clerk 3 and his
Words I fay 5 Zou pood Men of the Livery, fum-
ihoned 1o appear here this Day, for the Confirma.
lon of fuch a one chofen by my Lord Mayor, and
another jit and able Perfon, 19 be Seeriffs of the City
of London, and Connty of Middlefex for the Tear
cafuing, draw near, and give yoir Altendance, [
never adjourned the Court in my Life, but by
Order from my Lord Mayor; nor never diffolved
the Court, but by Order from my Lord Mayor.

Mr. Serg. Fefferizs. Mr. Commoin Cryer, T would
fain know this; When my Lord Mayor is cone,
and the Aldermen, during the Ele&ion, do you
ever difmifs the Court before my Lord comes
down again 5 and do not you take the very Words
of Diffolution from the Town-Clerk ?

Mr. Com. Cryer. 1 do fo.

Mr. Serg, Jefferies. And what is ufial in your
T'ime when Sheriffs have fined off 5 who gives Di-
rections for a Common Hall ?

Mr. Com. Cryer. My Lord Mayor, Sir.

Mr. Att. Gen, Who is it puts the Queftion, the
Common Sergeant or the Cryer?

M. Com. Cryer. The Common Sergeant dictates
the Words to me, and I never take them from any
other ; [ have taken the Paperinto my own Hands,
but never but one Year neither, when they were in
a Confulion ; the Time when Mr. Bzthel was chofen
there was fome Difference, I did read the Names
that Time, and never but chat one Time. I always
take the Words from the Common Sergeant; I
never put any Vote, but what I have from the
Common Sergeant.

Mr. Att, Gen, Do the Sheriffs put any Vore ?

Mr, Com. Cryer. Never, Sir. |

L. C. 7. 1 donot underftand him ; I think he
did mean, when Bethel was chofen, he put the
Queltion by fomebody elfe.

Mr. Serg. Fefferies. No, no, he took the Paper
in his Hand. Before hevfed to take Diftates from
the Common Sergeant ; butthere wasa Confufion
when Bethel was chofen, and then he took the Pa-
per from the Common Sergeant, and read it.

Mr. Com. Cryer. He gave the Paper into my
Hand.,

Mr. Com. Serg, My Lord, they made fuch a
Noife, that he could not hear me.

Mr. Williams. Mr. Wells, How long have you
been Common Cryer ?

Mr. Com. Cryer, About feventeen Years.

Mr. Williams. In all that Time did you ever
hear the Lord Mayor adjourn the Court to a cer-
tain Day ¢

Mr, Com. Cryer. Yes.

Mr, Williams. To acertain Day 2

Mr. Com, Cryer. My Lord Mayor adjourn’d
this Common Hall ro a certain Day.

Mr. Williams., I ask you upon your Oath again,
Did you ever know the Lord Mayor adjourn a
Common Hall toa Day certain?

Mr, Serg. fefferies. Do you remember that of
Sir Robert Clayton’s?

L.C. 7. 1f fo be they be adjourned, to meet
upon 2 new Summons, If there be Occafion, no

Queftion but he may to a certain Day,
Mr,
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Mr. Williams, Now we are upon Matter of
Fadt,

Sir Fr. Wing. Did you ever know my Lord
Mayor adjourn them before the Eleftion of She-
riffs was aver? Here is my Queflion, obferve i,
When after once my Lord Mayor is gone out of
the Hall, when the Election begins, did youever
know my Lord come and dilturb the Eleétion, or
adjourn it before it was done?

Mr. Com. Ciyer. I never knew any thing of it
before now.

Mr. dit. Gein. Mr, Wells, Do you remember
that Inftance in Sir Rodert Claytoi’s Time?

Mr. Com. Cryer. No, Sir.

Mr, 4. Gen. Have not you known my Lord
Mayor diffolve the Court before the Bufinefs hath
been done 5 take up his Sword and be gone?

Mr. Com. Cryer. \When he hath a mind to ad-
journ the Court, and declare it, 1 adjourn it by
his Order.

Mr. A, Gen. But have you not known him
take up his Sword, and be gone before the Elec-
tion is over?

Mr. Com. Cryer. Siv Robert Claytoir did do that
before the Bufinefs was done.,

Mr. Thompfon. Mr. Wells, Do not you remem-
ber, in Sir Samncl Starling’s Cafe, that he did
adjourn the Hall?

Mr. Com. Cryer. He diffolved the Hall.

Mr. Thompfon. Very well,

Mr. Serg. Fefferies. He did diffolve the Hall,
and o hath every Lord Mayor fince. My Lord,
if your Lordfhip pleafe, I perceive this Gentleman
makes a Queftion, Whether ever there wasan Ad-
journment of a Common Hall before fuch a time
as the Eletion of Sheriffs was over. T will give
you an Anfwer to that Queftion, and a very fair
one, and a plain one: 1 fay, till the Time of
Bethel, in Siv Robert Clayton’s Mayoralty, there
was never {uch a Thing as a Poll for Sheriffs,

L. C. 7. Silence, that we may hear.

Mr. Williains, My Lord, we only afk a Que-
ftion; we alk a Queltion, and take our Anfwer.

Mr. Serg. Feffertes. Will you give us Leave to
o0 on, Sir?

Mr., Zit. Gen. Sic William Hooker, Pray
long is 1t fince your were Sherift of Loudon ?

Siv [7Villiam Hooker. About Sixteen or Seven-
teen Years ago.

Mr. Att, Gen. You have been Sheriff and Lord
Mayor of Loudon: 1 would only know, Whether
you looked upon it as your Right when you were
Sheriff?

Sir William Hooker. No, nor ever durft prefume
to think 1t: In thofe Days it was not thought
upon.

Mr, At Gen. When you were Lord Mayor,
did you order Summons for Common Halls?

Siv William Hooker, Always,

Mr, Ait. Gen. Did you ever ufe to confult with
your Sheriffs when to call 2 Common Hall?

Sir William Hooker. Nevers and I think no
fuch Thing was ever heard of under the Sun, till
of late. ‘

Mr. Thompfon. Sic William Hooker, did you ever
adjourn the Court before the Bufinefs was done?

Siv ¥illian: Hooker., 1 never faw any fuch Occa-
fion; Rebellion was not ripe then.

Mr., Att. Gen. Sir IVilliam, Pray thus; Have
you ever in a Common Council, or Common Hall,
known my Lord Mayor rife before the Bulinefs
was done, and take his Sword ?

how

Sir #illiam Hooker, 1 confefs I muft own it, that
when Things grew to a greater Height, T was
forced once 1n this Place 1o caufe the Sword to be
taken up and go out, and the Court was diffolved,
and durit not go on after I was gone,

Mr. Serg. fefferies. Now, my Lord, if your
Lordfhip pleafe, I defire to call the Sword-hearer.

Mr. Williams,  Siv #7:0ae Tisler, it 1 may;
without Ofience, afk you, How old are you?

Sir ¥ illiam Hooker. Seventy Years of Age, Sir:

Mr. Williams, You fay, you never knew Re-
bellion ripe? |

Sir Filiiam Hooker. Good Sir, 1 perceive you
are very apt to miftake: I lived in 4t and 42.

Mr. 4it, Gen, Sic Willianz, Can you remember
the Meeting in 487

Sir William: Hooker. Ay, very well.

Mr. Ait. Gea, ‘Then they ufurped the very fame
Power, and an A& of Parliament to confirm ic.

Mr. Serg. Fefferies. My Lord, I defire Mr,
Sword-bearer may be {worn.

Sir Fr, Winn, Pray, Sir, in all the Time thae
you have been acquainted with the Cuftoms of
London, did you ever know when there was an
Llection for Sheriffs, that the Lord Mayor did
interpofe or meddle till the Election was over?

Sir William Hooker. Sir, of late Years1 have not
appeared, becaufe of an Infirmity, 1 cannot be jong
in Londo 5 but in all that Time I ufed to appear,
I never did obferve any fuch Thing,.

Sir Fr. i, T hat the Mayor ever meddled ?

Sir Hilliam Hooker. Nay, Sir, that the Sheriffs
ever meddled: When I was Shenitt of London, |
durlt not prefume to meddle, but left the Whole
to my Lord Mayor.

Sir Fr, WWimn. Did you ever know, when the
Ele&ion of Sheriffs was in a Common Hall, that
the Lord Mayor offered to difturb them till the
Election was over?

Sir William Hooker. Truly I do not remember
any fuch Thing. Sir Fr. Winnington, I would give
you 2 full Anfwer; I do tell you, as it hath been
declared, my Lord Mayor and Aldermen come
into the Court, and a Report is made; when this
1s done, they leave the Management of the Affair
to others ; we come and fit down till it 1s done.

Sir Fr. Winn. To whom do you leave the
Concernment ?

Sir William Hooker. To the Officers that it
belongs to.

Sir £, Winn. Who are thofe Officers?

Sir /7. Hooker. 1 never heard it difputed ull
jut now.

Mr, Foues, Sir V. Hookér, you have been an
ancient Citizen: Do you remember, that ever the
Sheriffs prefumed to hold this Court?

Sir William Hooker, No, never in my Life. —
You may confound any Man at this Rate.

Mr. Williams, Pray, Sir, in your Time was
there a Poll for Sheriffs in Losdon ¢

Sir B7lliam FHooker, Truly not as I remember.

Mr. #illiams, Do you remember any Poll in
your Time? If you don’t remember a Poll, you
can’t remember who took it.

Mr. Sol. Gen. Pray, Sir 2illiam Hooker, do you
ever remember the Sheriffs appointed the Commion
Sergeant to take the Poll?

Sie William Hooker. Never in my Life.

Mr. Serg. Fefferies. Mr. Sword-bearer, I won't
aik you how old yeu are; I defire to know how
long you have been an Officer in this City ?

Mr. Sword-bearer, Three-and-twenty Yeats.
Mr. Serg.
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M. Serg,. Fefferies. Idefire to know in all your
Time, who ordered Common Halls? Who gave
Dire&tion for the fummoning Common Halls ?

Mr. Sword-bearer. My Lord Mayor always,

Mr. Serg, Fefferies. Did my Lord Mayor ufe to
fend for the Sheriffs, to know of them when they
would be pleafed to have a Common Hal}?

Mr. Sword-bearer. 1 never knew that the She-
riffs did interpofe in calling 2 Common Hall in
my Life.

Mr. Serg. Fefferies. Mr. Sword bearer, at fuch
time as the Bufinefs was done, when the Conimon
Cryer had Direétions for diflolving the Common
Hall, pray who vfed to give thefe Directions all
along ¢

Mr, Sword-bearer. 1t was done by the Town-
Clerk, and my Lord Mayor’s Officers.

Mr., Serg. Fefferies. Did ever the Sheriffs contr
nue the Hall after my Lord Mayor had adjourn-
ed 1t

Mr. Sword-bearer. Truly Iknow no fuch thing.

Mr., Thompfon. Mr. Sword-bearer, I would ask
you one Queftion: If in cafe the Common Ser-
aeant, or the Common Cryer, or any other Offi-
cers do put a Queltion that the Commons would
not have put, who orders them to put the right
Queftion?

Mr, Sword-bearer, I can’t fay any thing to that,

Mr. At Gen. Afcer the Common Sergeant
comes up and reports what 1s done, then what
doth my Lord Mayor do?

Mr. Sword-bearer. My Lord Mayor and the
Aldermen go down to the Huftings, and it is de-
clared by the Recorder, or the Common Ser-
geant, by the Order of my Lord Mayor.
I think my Lord Mayor went once down to give
them fome Satisfaction upon a Difpute.

Sir Fr, Winn, Mr. Man, during the Election did
you ever hear them adjourn’d before it was over?

Mr. Sword-bearer. No, Sir; nor never heard
any Occafion for.it. . .

Mr. Williams, The Common Sergeantaffirms him-
{elf to be a Servant to the Commons, and not to the
Lord Mayor and Aldermen s have you. known a
Common Sergeant fay, he was a Servant to the

Commons, and not to the Lord Mayor and Alder-
wicn ¢

Mr, Sword-bearer. 1 never was 1n a Common
Hall upon any fuch Difpute, I am with my Lord
Mayor,

Mr, Serg. Fefferies. 1 have known a Recorder
reprehended. by a very learned Lawyer, for fay-
ing, My Mafters the Aldermen.

Sir Fr, Winn. 1 ask you who hath the Manage-
ment of the Common Hall'in the Abfence of the
Mayor?

Mt Sword-bearer. 1 am always here walting
upon my Lord Mayor,

Mt. Serg. Fefferies. My Lord, if your Lordfhip
pleafe, we. will reft here as to Point of Right,
Now, my.Lord, in the next place we will come
to that which is a more immediate Queftion before
you, andwe will prove the manner of it, and the
Perfons that are guilty 5 for that is the next Step
we are to go,-——— Mr. Baucroft.

Mr. Williams. My Lord, they have laid in the
Information, That cthe Sheriffs are duly Electéd,
for one Year next following, from the Eve of
St. Michael 3 now prove your Election to be for
that Year you have laid'in your Information.

Mr. Thimpfon. My Lord, they have certainly in
Fact miftaken their Information. My Liord, they

Vou III
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for a Riot.
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do declare that the Common Hall was held, ac-
cording to Cuftom, for the Elettion of Sheriffs,
to hold that Office from the Eve of St. Michael,
for the Year next enfuing : Now, my Lord, thac
is not fo in Fact, nor never was, for the Election
is.for 2 Year to commence on Michaelmas Day.
They take on the Eve the Office upon them, but
they do abfolutely exercife the Office for a Year
from that Time, from the Eve. Now, my Lord,
we fay, that Day is excluded; we are fure it is a
Common Cafe, iris known very well 5 as in a
Leafe, the Habendum from any Date, the Day of
the Date is no part of that Leafe, it is exclufive
and no partof the Term, and therefore, my Lord,
if they do not prove it as they have laid it, we
hope they will be nonfuited.

Mr. Sol. Gen. "That is another piece of Law,

Mr. Holt, The Eve of Michaelmas Day, we
make this Objection, and put you to prove it.

Mr. Serg. Fefferies. Give us Leave to goon:
Gentlemen, ler us prove what we think hit 5 and
if we have not made it out, then make your
Exceptions.

Mr. Holt. Mr. Sergeant, I think it is properto
put it now, for if there be no fuch Election, there
can be no fuch Riot; for they have madeita
Riot 1n a {pectal manner.

Mr. Serg, Fefferies. Mr. Holt, under your Fa-
vour, It 1s not a Time now.

Mr. Ait. Gen, This is the oddeft way; thefe
Gentlemen take upon them fo: I will not prove
it; and pray be quiet till I come to my ume.

Sir Fr. Wimn. Pray, Mr. Aitorney, if we have
an Objeétion to make, if the Court pleafes we
may be heard. _

Mr, Serg. Jefferies, Certainly 1t was never
known, that when Mr. Aitorney exhibited an In-
formation, to tell us how to prove it. Surely,
Gentlemen, you will give us Leave to go on
with our Proof, won’t ye?

Mr, Molloy. Mr. Bancroft, How long have you
been a Servant of the City ? By whofe Order was
the Hall fummoned?

Mr. Baucroft. By my Lord Mayor's.

Mr, ————Who hath diffolved them?

Mr. Bancroft. My Lord Mayor. ‘

Mr. ——-——Did you ever know the Sherifis
give any Order for the diffolving of it

Mr. Bancroft. No. L

M. Thompfen. Did you ever know it diffolved
before the Bufinefs was done for which }hey were
cal’d? Did my Lord Mayor in your time either
diffolve them, or fend them going, till the EleCtion
was over?

Mr. Bancroft. I can fay nothing to that.

Mr, Ait. Gen. Mr, Bancroft, I would ask you
this, Sir; Did theSherifis ever continue the Hall
after my Lord Mayor had diffolved 17

M. Bancroft. No, I never knew that in my
Life,

Siv Fr. Winn, Mr. Bancroft, 1 would ask you a
Queftion s I don’t ask you who calls them, or
bids them go home; during the Time of the
Eletion did my Lord Mayor cver meddle ¢

Me¢. Baneroft. My Lord Mayor withdraws.

iy Er. Wisn, Who are thofc among the Com-
mons; that manage the Bufinefswhen my Lord

Mavyor withdraws ?
I\}/}r. Bancroft. The Sheriffs, and tire Common

Sereeant, and the Common Cryer.
Sgir Fr. WWinn, Who manages the Ele@tion ? Who

declares theEle@ion? Who declares who ischofen?
4 N | Mr, Ban-
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Mr. Bancroft. When the Election is made below,
then the Sheriffs come up, and the Common Ser-
geant, and the Common Cryer along with them,
and acquaint my Lord Mayor, and he goes down,
and there doth confirm the Election ; and withal,
when the Work is done he diffolves the Court,

Mr. 7Pilliams. Did you ever know a Poll for
Sherifts ¢

M. Themtfan. Do you take the Common Ser-
ceant to be an Officer of the Commons of London,
or an Officer of my Lord Mayor’s ?

M. Baneroft. 1 cannot be certain what he 1.

Mcr. Thompfon. If in cale the Common Sergeant
differ from them in declaring the Poll, 15 it not
ufual for the Common Hall to order him to putit
up again?

Mr, Serg, Fefferies.  Who does make 2 Judg-
ment of the Election, the Common Sergeant, or
the Sheriifs?

Mr. Bancroft. The Sherids.

M. Serg, Fefferies. Does not the Common Ser-
geant make Oblervation as well as the Sherifts ?

My, Bancroft. The Sheriffs give their Opintons
in it

Mr. Serg, Fefferies. Now, my Lord, 1f your
Lordfhip pleale, if they had done, we would de-
fire to go on to our Fact 3 for otherwife, for ought
[ perceive, we thall be in here till this Time To-
morrow, and they fay, we muit not adjourn ull
the Caule is over. - Mr. Common Cryer; heark
vou, Mr. Common Cryer, were you prefent at
MidfimmerDay when thisBufinefs happened ¢ Give
my Lord and the Jury an Account of the Carriage
then.

Mr. Com. Cryer, 1 was there atthe Beginning of
the Eletion 3 [ did make Proclamation, and after-
wards there was a Poll demanded, and the Poll
was begun, and 1 went home with myLordMayor;
afterwards my Lord Mayor came back again, and
there was a Flubbub 3 but about five or fix a
Clock, my Lord Mayor came down upon the

Haflings, and 1 adjourn’d the Court till another ¥

Day ; I did adjourn it by his Order, according
as I ufed to do, and then I went away with my

Lord Mavor.
Mr. 4t. Geir, But what Ufage had you in going

out?
Mr. Com. Cryer. T went before my Lord Mayor,

I was nor with h:m.

Mr. [Villiams. Where was the Adjournment?

Mr. Com. Cryer. Upon the Huflings.

Mr. Williams, Were the Sheriffs polling the
People then?

Mr. Com. Cryer. 1 don’t know that, Sir.

Mr. [Villisms. Were the Sheriffs near the Hufl-
7195 ¢ -

ng. Com. Cryer. T don’t know, I [aw them not.

Sir Fr. Wian, Upon the IFlection of them,
when my Lord Mayor came Lo adjourn the Court,
were the Sheriffs acquainted with 1t ?  Where

were the Sherifis?
Mr. Com. Cryer. My Lord Mayor fent to them.

Mr. Serz. Fefferies. Mr. [Veflon, Pray will you
tell my Lord and the Jury, what Direttions you
L:d from my Loid Mayor, and how he was ufed
when he came out cf the Halle

M, FVefien. My Lord Mayor fent me, my Lord,
to the Sherifis under the 7 umbard-Houfe twice to
corne up to the Council Chamber, and they told
me : One told me he was upon the King’s Buli-
nefs 3 and the other f1id he could not come 3 and

2hout half an Hour afier, my Lord, Sheriff Pilx-

fave the King

ington came up to my Lord Mayor into the Council.
Chamber, and then immediately came down to the
Court of ‘Huftings, and Mr, Common Cryer, by
my Lord Mayor’s Order, did adjourn the Courg
from Saturday till Tucfday following ; and as we
were coming out of the Hall, when Mr, Common
Cryer had adjourn’d the Court; and faid; God fave
the King, a great Partof the Hall hifs’d 3 and, but
that there were fo many honeft Gentlemen about
my Lord, I was afraid my Lord would have come
to fome Milchief 3 but coming to g0 into the
Porch-yard, 1 faw his Hat off, and I went to
catch his Hat, and caught one of his Officers by
the Head, that was knocked down, or fell down,
that held up his Train. My Lord, the Sword was
at that Diftance, farther than it is between your
Honour and where I ftand, and crouded far
away ; and when my Lord came out into the
Yard, Gentlemen, fays he, I defire you would
go home to your Lodgings, and commanded
them in the King’s Name to depart: And, {ays
he to me, Pray go you back, and let the Sheriffs
know, and tell them I have adjourn’d the Court
to Tuzfday. Upon my Lord’s Command, I went
back to let the Sherifiz know, that my Lord bad
adjourned the Courc till Tuefday.

Mr. Serg. Fefferies. Both of them, both Sbute
and Pilkington ¢

Mr. Wefton. No, Shute 3 t'other was by.

Mr, Serg. Fefferics. It was in his hearing, was
1t not ?

Mr, Weflen, It was in his hearing.

Mr. Serg, e o5, Did you flee my Lord Mayor
down, and his Flat off 7

Mr. Wefton, 1 faw hic Hat off, Sir George, but
I can’t tell how it came ofi.

Mr. Williams, You fay, vou faw my Lord’s
Hat off; can you tel! whether my Lord was fo
courteous to take hiz Hac ofi or ne?

Mr. J7¢fion. 1 dare fay, my Lord did not.

Mr /7l iams. Did he, or no? I ask you upon
our Qarh?

M. Wefton. I can’t tell that, Sir.

L.C. %. I can’t think that thofe Gentlemen were
fo extraordinary civil to my Lord Mayor, that
when the Common Cryer made Proclamation God
. that there thould be hiffing 5 thofe
that hified were not extraordinary civil to my Lord
Mayor, and I believe you don’t think {o neither.

Mr. Williams. 1 ask you a Queftion, My Lord

Mayor’s Hat was off ——
I.C ¥. Ay, and it muft be fuppofed it was to

compliment thofe fine Men that hifs'd at God fave
th: King,

Mr. Serg. Fefferies. My Lord, 1f your Lordfhip
pleafes, I would defire to know whatAccountany
of them can give of the Opinion they had of the
King, to be fure they had a great Opinion of his
Reprefentative : But my Lord Mayor, 1 find, was
fo extraordinarily civil, that to this Rabble he
muft not only pull off his Hat, bucfiing his Hat
to the Ground to them. .

Mr. Thompfon. I ask you whether you know that
any of the Defendants in this Information did
throw my Losd Mayor’s Hat off, or no?

Mr, IVefton. T can’t {ay that.

Mr. Serg. Fefferies. It is not a Farthing matter:
HMr. Fr. Winn. Here is a mighty Riot.upon the

at. : " _ :

Mr. Wefton. Now I defired them to keep back
my Lsrd Mayor’s Friends did prefs back as. much

as they could, to preferve my Lord Mayors
they
I
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they prefs’d more forward, as the other kept back,
and I defired them to forbear ; nay, commanded
them in the King’s Name, and upon their Peril,
and tock my Cane to ftrike at fome of them,

Mr. Williams. Did you?

Mr. Serg. Fefferies. He ferved them well encugh.

L.C.7. Hedid fo. Do you think a Magi-
frrate is to be crouded and prefs’d upon ?

Mr. Wefton. I ftruck at them, and [aid, Gentle-
men, keep back, and intreated them and com-
manded them, and all would not do.

Mr. Serg, Fefferies. 1 would only fay this, M,
Common Sergeant 5 What did you hear when Pro-
clamation was made to depart?

Mr. Com. Serg. My Lord, I was not in the Hall
when Proclamation was made; but I heard them
cry out, No God blefs the King s and I heard them
cry out, Daown with the Sword 5 no Lord Mayor,
5o Krug.

Mr, Williams. Can you pame any Perfon that
faid this?

Mr, Com, Serg, My Lord, T laid hold on one
Man that cried, No God fave the Kings #o Lord
Mayor, and the Rabble got him from me, one
that I heard fay fo.

nir, B2lfiams, Mr. Common Sergeant, you fay,
you heard this; can you name any Perfon ¢

Mr. Com. Serg: 1 tell you I caughe hold of him,
and the Rabble got him from me.

Mr. #ulliams. Can you name any one?

Mr. Com. Serg. I tell you I cannot.

Mr. Serg, Fefferies. My Lord, Ihope that will
not much prevail in this Place ; but I hope it doth
jultify my L.ord Mayor, for endeavouring to di-
fperfe theRabble that came together to that Height
when the King was prayed for, to cry out, No Kug,
iy Lord Mayer. And we don’t give this in Evi-
dence againft any one Perfon, for it was done in
a tumultuous Manner; but they were fo fond of this
Man, as that they refcued him from him ; and to
fix 1t upon them, we will prove they were every
one of them concerned in the Riot. - Mr, Crad-
dsck, What Account can you give of this Matrer?

Mr, Craddock, 1 was ftanding at the Place where
they poll’d, and my Lord Mayor was coming to-
wards it to proteft againft their Manner of Pre-
ceeding 3 and Sheriff Bethel came to me, and faid,
Refift bim, ( I think) be bath nothing to do bere.

Mr. Serg. Fefferies, That was Bethel, Shugsby
Bethel ?

Mr. Craddsck, It was either oppofe, or refift bim.

Mr. 8o/, Gen. He fays he thinks he faid, Refiff
];;'.;;;; but he is fure it was either oppofe, or refif?
sim.

Mr, Serg. Fefferies. Did you fee Mr, Fenks there?
M. Craddock. 1 can’t fay Idid : I faw Mr. Fenks
jult as my Lord Mayor came down, not after.

Mr. Serg, Fefferies, Did you fee Mr. Fobn Deagle
there ?

Mr. Craddock, 1did not fee Mr. Deagle.

Mr, A1, Gen. How did they ufe my Lord
Mayor ?

Mr. Crrddock. 1 was not very near my Lord s
my Lord, I ftood atthe Place where the Poll was
taking,

Mr. Thompfon, Mr. Craddock, we defire to ask
vou this Queftion, that you fpeak parnicularly to
Mr. Betbel; Was it before my Lord Mayoft had
adjourn’d the Poli, or after?

Mr. Craddeck, It was juft as my Lord Mayor
came to proteft againft the Manner of polling.

1‘ Mr. Thempfon. Was the Poll adjourn’d before or
ajcer !
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Mr, Craddock, Yt was after.

Mr, Williams. Mr. Bethel, you fay, he faid, Op.
pofe, or Refift 5 did he fay it before the Poll was
adjourn’d ¢

Mr. Craddock. Yes, Sir, it was before;

Mr. Williams. Can you fay what the Words
were !

Mr. Craddsck. It was either Qopofe; or Refift, be
hath no Authority here.

Mr. Serg, Fefferics, Which is George Reeves ?
Mr. Regves, Pray will you tell us what you did
oblerve done at this Time by Mr. Pilkizeton, or
Mr. Shute, orany Perfon elfe?

Mr. Reeves. T came about tour or five a Clock
to the Polling-place where the Coaches ufe to ftand,
and I faw the Sword up; [ Huppofe my Lord Mayor
was there; and came to ftop their Proceedings in
Polling 3 and there was a great Conteft among
them s {ome faying, He bad nothing to do there:
He bath so more to do 1han I, {ays one 3 another
cried, Stop the Sword, Stop the Sword 5 and [ laid
hold of him, and got him a little way, and made
account to have carried him to the Sheriils, and
the Lord Mayor, but fomebody got him away,

Mr, Serg, Fefferies. What did you obferve Shate
and Pilkington do ?

Mr. Reeves. They encouraged the People to

oll.
: Mr. Fones, After my Lord Mayor was gone ?

Mr. Recves, Yes,

Mr. Fones. Pray you, Sir, did you oblerve ei-
ther M-, Shute, or Mr. Pilkingtei: enceuarage the
People 1o Hollow or Shout, or thofe Things?

Mr, Reeves, No, Sir, |

L. C. . Heark you, Friend Keeves, heark you ?
How do you know that Pilkington or Shate were
Polling ? Are you fure they were Polling after my
Lord was gone ?

M. Reeves. They were at the Polling-places;
and they did not go away a great while after tha.

L. C. 7. From the People thatwereabout them ?

Mr, R-eves. No,

Sic Fr, Iini. We agree it; in Fact it was fo.

Mr. Ait. Gen. Richaird Fleicher, pray will you
aive the Court an Account of what the}: did ¢

Mr. Serg, Fefferies. Fobn Hill, Whatdid you ob-
{erve there ? _

Mr. Hill. About five a Clock my Lord Mayor
came to the Hall ; there was with him then, Sir
Yames Edwards, and Sir William Pritcoard, now
LLord Myor, to the beft of my Memory, and he
told them he difliked their Polling any more 5 and
there came a tall black Man ; fays hey Mr. She-
riff, goon, it is your Bufinefs, we will fland by you :
about a Quarter of an Hour after my Lord came
out of the Hall to the great Crowd, fome of the
People Hiffing, and fome making a Noife ; and
one came to the Sheriffs, and, fays he, Gemtle-
men, Why do not you make Proclamation with
Oyes? And they continued there till towards eight

a Clock.
Mr, Sere. Yefferies. Did you hear no Officer ad-
' "

journ the Court ¢

Mr. Hill. My Lord Mayor went home, I faw
him within Doors, and I came back again.

Mr. A, Gen, Was there no Proclamation made
afterwards ¢

Mr. Hill. By fome of the Officers, but I did not

take particular Notice. - |

Mr. A1, Gen, Who did vou {ee here after you
went home with my Lord Mayor, and came back
ngnin P

4 N 2 Mr. Hill,
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Mr, Hill. I faw here Mr. Robert Key for ones
and I faw Mr., Goodenough come in between eight
and nine here in the Hall; and my Lord Grey
came in, and {everal other Gentlemen.

L.C. F. What did they do when they came?

Mrt. Serg, Fefferies. Hark you, Hill : Was my
Lord Grey and Mr. Goodenough, and Mr. Key,
were they aniong the People ?

Mr. Hill, After the Sheriffs came up, they went
into the Orghans Court; Mr, Goodenongh came in
and out ; and my Lord Grey went in to them.

Mr. Serg. Fefferies. Did they appear among
the People up and down in the Hall:

Mr, Hill, They went thro’ the Hall to and fro,

Sir Fr, WWinn, What was the Chriftian Name of
that Gosdenongh ?

Mr, Hill, T know him; he that was Under-
Sheriff laft Year: I know him well enough, and
he knows me ; yes, that 1s Mr. Goodenough.

Lord Grey. 1defire to ask this Witnels a Que-
ftion, my Lord.

L. C.%. Let your Counfel ask, my Lord.

Mr. Serg. fefferics. 1 defire to know another
Queftion.  Did you fee Mr. Corufh ?

Mr. Hil, 1law Mr. Alderman Cornifh walk
the Hall; but [ can’t tell whether he went into
the Room, or no. After my Lord was gone,
he did come up into the Mayor’s Court, and
came thorough among the People.

Mr. Thomofon. [1ill, you fpeak of my Lord
Greys upon your Oath did you fee my Lord Grey
walk to and fro in the Hall, or only came tho-
rough ¢

Mr. Hiil. My Lord Grey came in at that Gate,
and went thorough the Hall, and went in to the
Sheriffs.

Mv. HWilliams. 1 would ask you this upon your
Oath. Did you fec him do any thing more ?

Mr. Hifl. No; I was there to dilcharge my
Ofhce.

Lord Grey. My Lord, T own my being there ;
but only defire to ask a Qneftion that will clear

this Maiter,

Mr, Hill. ¥ faw my ).ord Grey come up thofe
Stairs, and he went into the Orgphaiis Courr,

Mr. Serg. Tefferics. How long might that be
after the Poll?

Mr, Hill. After the Sherifts came up, I believe
it might be half an Hour, or a Quarter of an
Hour, near an Hour,

Mr. #iiliams, Did you fee my Lord Grey do
any thing more than walk ?

Mr. Hill, 1faw himcome to the Orphans Court,
and they would not open the Door at firlt 5 but
they faid, it is my Lord Grey, and then they let
him 1n.

L. C. 7. Your own Counfel isasking, my Lord ;
T am willing you fhould ask a Queltionif your own
Counfel will let you. Gentlemen, my Lord would
ask a Quettion himfelf, and you won’t let him.

Lord Grey. My Lord, though Ido not know
this Gentleman at all, yet I will venture to ask
him a Queftion. Pray, Sir, did you fee me {peak
to any one Man’¥

Mr. il T have anfwered that already ; I fay
not,

Lord Grey. Were the Books brought from the
polling Place by the Sheriffs before I came, before
that I went in there ? — My Lord, I was there,
and fhall give you an Account of 1t

I.C:¥. It had been better, my Liord, 1f you

had keptaway.

Mr. Serg. Fefferies. Fletcher, pray will you tell
my Lord and the Jury, what you obferved they
Day here, after my Lord Mayor was gone, and
had adjourned the Court ?

Mr. Fletcher. On the 24th of Fune 1 was here
by Order of Sheriff Shute, after my Lord Mayor
had adjourned the Court, and 1t was to call all
Men that were to poll to come forward, for the
Books were to be fhut up, and I went away im.
mediately ; I was very hot, and went away o
the Three-Tun Tavern,

Mr. Serg. Fefferies. Did you feeMr. Shute there ?

Mr, Fletcher. Mr. Pilkington was there, and Mr,
Shute too.,

M. Serg. Fefferies. Can you name any body
elfe?

My, Fletcher. No s 1 can name nobody elfe,

Mr. Serg, Fefferies, What did Mr, §hute fay?

Mr. Fletcher., He ordered me to make Procla-
mation for all Men, them that had a Right to poll,
to come and poll, for the Books were 10 be thut
up.
er. Serg. Fefferies. Captain Clark, Pray will
you give an Account of what you obiervea?

Cant, Clark. 1 came down into the Hall, and I
did hear aWhifpering, wherenpon I went o guard
my Lord Mayor; my Lord Mayor came down
upon the Huflings, and Proclamation was made for
the Adjournment of the Court ; whereupon when
Proclamation, God fave the King, was made, an
hundred, &c., I believe more, hift at that 5 T Jaid
hold of one of them, No King’s-man, no Sword’s-
man, cry’d they. Sirrab, you are a Rajcal, and a
Traytor in your Heart, {aid I, and laid falt hold
of him ; but there was a very great Croud ; and
fays one or two, For God's fake, Captain Clark,
do you quard my Lord ; there was Mr /Zjton and
Major Kelfey s My Lord, faid they, isin Danger 5
faid I, Gentlemen, kecp by bim, or go bofore, I will
be in your Rear Guard, My Lord Mayor was down
upon his Knee, I can’t tell how he came down ;
Prefs ony prefs ony this was the Cry, and God

fave the Sheriffs, After coming down the Steps,

I prefled as near as I could to my Lord Muyor,
to keep them off; New, faid 1, 2bis is the Time
to keep the Rabbly off, #otw face about 5 I had my
Sword in my Hand, and with the Pommecl of my
Sword kept them off ; Before Ged, faid I, [ will
keep vou off 3 and fo 1 waited on my Lord home,
and went and drank a Glafs of Sack. About an
Hour or two Hoursafterwards, I camedown to the
Hall and found the People thouting, God fave 1)z
Sheriffs, God fazve the Sheriffs : What nothing, faid I,
of my Lord Mayor 2 But, {aid 1, thisisuot a Place 1o
quarvelin, let us not guarrel together.  1{aw the She-
rifts Pilkington and Shute were concerned in carrying
on the Poll, and this they continued to do for fome
ume; atlaft, 7am weary of the Hall, faid I, Twill go
home ; and this was between eight and nine a Clock.

Mr. Serg. Fefferies. Can you remember any
body elie befides the Sherifts ?

Capt. Clark. No, Sir, I cannot.

Mr. Serg. Fefferies. Can you remember Sir
Thomas Player ¢

Capt. Clark. No, T can’t.

Mr, Serg. Fefferies. Captain Clark, did you
know never-a-one of them that cried out {o?

Capt. Clark. No, my Lord, 1 was before Sir
Rebert Cfrz)'t‘w}.

Mr. Serg. Fefferies. Major Kelfey, Pray will you
give my I.ord and the Jury an Account of what
you faw on Midumnwcr-Day ¢
* Major



Major Kelfey. My Lord, when my Lord came
out of the Court, I went after, and fome cried,
Stop him, ftop bim 5 but I got between them, and
fome of my Lord’s Friends kept them off; but
when we came juft to the going-out, they gave a
Shout, and I faw my Lord Mayor’s EHat upon his
Back, and I can’t tell whether he touched the
Ground with hisHand,but I wase’en almoft down ;
faid 1, Gentlemen, do you intend to murder my Lord
Mayor ¢

M. Serg. Fefferies. Who did you fee thete?

Major Kelfzy. Indeed, Sir, I was almoft down,
and did not fee their Faces.

Mr. Serg. Fefferies. Mr, Trice Hammon, I would
only ask you, Who did you {ee, who did you
obferve to be there?

Mr. Hammon, About nine a Clock at Night, or
{fomething before, I ftood at the Door that leads

to the * Common Pleas; and

¥ The fame Place which  there came in Alderman
Yefore was called the {r- .
Cornifb and Goodenough; and

bars Courts

P old Key, an old white-
hair’d Man; and by-and-by my Mafter Sheriff
Shute came out and told me, [ fhall give you all
Satisfaction by-and-by. God blefs you, Myr. Sheriff,
fard I and he went again, and there I ftaid ¢ill
they came out, and then he went upon the Huf-
mgs; and I went along with him when he came
out.

Mr. Serg. Fefferies, Who went with him out to
go to the Huftings ?

Mr. Hammon, Sir William Gulffen, and fevera)
other Men 3 there is nevera Name in the Indié.
ment nore,

Mr. Serg, Fefferies, None of them that are in
the Indiétment? Name them.

Mr. Hammon, 1 have named them,

Mr. Serg, Fefferies, Prithee name chem.

Mr. Hammon, Mr., Alderman Coruifh, both the
Sheriffs, my Lord Grey, Mr. Goodensugh, and old
Mr. Key.

Mr. Thompfon, Which Goodenough ¢
y Mr. Hammon. That Mr. Goodenough that ftands
there,

Mr. Serg. Fefferies, There is fuch a Noife, that
J did not very well hear that Word.

Mr. Hammon, Gosdenongh 3 not that Goodenongh
that looks upon me, but he that ftands behind.

Mr. Serg. Fefferies. He falls behind now, but
he ran up-and-down then; and Alderman Coryifh
was there too,

Mr. Fones, You Witnefs, you have named all
j|:~hei"f': Men; what did Shute do, or what did he

ay !

Mr. Hammon. When he came upon the Huflings,
he made Proclamation himfelf, becaufe one or
two refufed it, he did it himfelf ; and after a
while he adjourned the Court upon the Huftings ;
this was on Midfummer-Day.

Mr. Fones. What did he fay ?

Mr. Hammon, As the Common Cryer ufually
fays at fuch Times.

Mr., Thompfon. You fay you faw Mr. Goodenongh,
and you faw my Lord G?‘ey y uponyour Qath, can
you fay they did any thing, or was any thing done,
in Abufe to my Lord Mayor?

Mr. Hammen, They did not tell me, my Lord,
what they did.

Mr. Thompfon. T ask you what did they do?

L.C.F. Mighty bufy they were.

Mr. Thompfon. How long was it after iny Lord
Mayor adjourned the Coui't

4.

Mr. Hammon. About two Hours,

Mr. Serg, Fefferies: So much the worfe.

L.C. 7. Youmuit undetftand it was fome rimé
before Mr. Sheriff had made his Adjournment;
they were bufy till that Time. o

Mr, Serg. Fefferies. My Lord; if your Lordfhip
pleafes, I do agree with Mr, Thompfon, that the
Jury fhould remember that this was two Hours
after my Lord Mayor had adjourned the Court.

Lord Grey. 1 defire, my Lord; I may ask hini
fome Queflions. You fay you faw rhe g0 1o the
Cpunc:l-chamber, at what time, and who went
with me?

Mr. Hammon. A little before Candle-light.

Lord Grey. You fay all the Company went out
with the Sheriffs, and went away.

Mr. Hammon, My Lord, I did not fay you
came out.

Mr. Aut, Gen. My Lord was of the Upper Houfe.

Mr., Thompfon. Yes, and may be there again.

Lord Grey. 1 hope I thall be there; Mr. Ai-
lorney, _

Mr, Ait, Gen. It had better you had been fo
then, my Lord.

Lord Grey, It will be the worfe for you : Ifhan’
lie Perdue for you.

Mr. 4it, Gen. If you threaten me, my Lord,
I fhall take notice of it. My Lord, Ihave done
you a Kindnefs ; but if you come under my Hands
again, I fhall not do it.

L. C. 7. They woutld not have it faid, Ged fave
the King ; and, my Lord, you were with fome of
thofe that abufed him. _

Lord Grey. After it was over, my Lord,

Mr, A, Gen, You were not within your Duty
here.

Lord Grey. My Lord, it was after the Pol} was
clofed.

Mr., Sero, Fefferies. My Lord, I defire, if youd
pleafe, what is ufual in a]l Caufes, that we might
go on without any Interruption. Let us 2o on for
the King, and then make all the Defence you can,
Don’t think either to hils or threaten us out of our
Caufe. Mr. Higgins, give my Lord and the Jury
an Account of whar you faw or heard. |

Mr, Higgins. My Lord, I attended with feveral
of our Company by my Lord Mayor’s Coach to
Guild-kall, and was in the Council-chamber, and
he fent for the Sheriff; after that he went away 3
and when God fave the King was [aid, faid they
God fave the Protefiant Sheriffs,

Mr. Serg. Fefferies. 1 defire to know; Mr, Hig-

gins, this, what they faid ?

Mr, Higgins. They cried, Down with the Sword.

Mr. Thompfon: Mr. Aitorney is making a Speech
to us, I don’t kirow what he hath faid.

Mr. Serg. Fefferies. 1 don’t think Mr, Altoriey
thinks you worth a Speech. Mr. Higgins, I defire
to ask you a Queftion, I ask you this Queftion up-
on your Qath, after theAdjournment of the Court;
and after this very infolent Behaviour of fome of
the Rabble that were there, for I can call them
no better, who did you fee there?

Mr. Higgins. After  went home, T went fo fee
my Lord fafe home, and came back again, I faw
one Freeman, that they call the Protefiant Cheefe-
monger, calling, To Poll; to Poll. |

Mr. Serg. Fefferies. Pray who elfe did you fee

Mr. Higgins. 1 faw Mr. Alderman Cornifh come .
up towards the Sheriffs: Gentlemen; faid hey Zou

are doing right,
M, Serg.



