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- Firft, Admitting that the ordinary Meansabove-
mentioned had been all ufed, and that they had
not been fufficient ; whether. in this Cafe his Ma-
jefty, without Confent in Parliament, may in this
Cale of extraordinary Defence, alter the Property
of the Subjeéts Goods for the doihg theteof ?

In the next Place I thall endeavour to anfwer
fome Objections which may be made to the con-
trary. ~
E the third Place, for qualifying of this, I fhall
admit, that in fome Cafes the Property of the
Subjets Goods for the Defence of the Realm, may
be alter’d without Confent in Parliament : and fhall
fhew what they are in particular, and compare
them and the prefent Occafion together.

In the fourth Place, becaufe of fome Precedents
of the Matter of Falt, and likewife of all Autho-
rities that may feem to prove a Legality in this
Particular of Shipping for Defence of the Sea,
whatever it be in the General, I fhall therefore en-
deavour to anfwer to fuch of them as I have met
withal.

For the Firft, that to the altering of the Pro-
perty of the Subjeéts Goods, tho’ for the Defence
of the Realm, a Parhamentary Affiftance is necef-
fary. In this 1t muft be granted in the firft place,
that the Law ties no Man, and much lefs the King,
to Impoflibilities : And Secondly, that the Kingdom
muft be defendea.

As therefore the Law hath put this great Truft
upon his Majefty, fo when the Supplies which by
the Ways before-mentioned 1t hath put into his
Hands fail therein, 1t hath provided other Ways
for a new Supply.

The firft thing that I fhall prefent unto your
Lordfhips and this Court, are the Aids and Sub-
fidies granted 1n Parhament. That amongft the
Ardua Regni negotia, for which Parliaments are
called, this of the Defence not only is one of them,
but even the chief, Is cleared by this; that of all
the reft none are named in partcular in the Sum-
mons, but only this: For all the Summons of Par-
liament thew the Caufe of the calling them to be,
pro quibsfdam arduis negotiis nos & defenfionein Regii
noftri Anglie &8 Ecclefie Auglicane concernentibus
and in the Conclufton the Party fummoned to be
there, Sicut bonoresnoftrum & felvationen & defen-
Sfionem Regni & Ecclefie diligit,  And 1n all the
ancient Summons of Parliament, when Aid was
demanded, the particular Caufe of Defence, and
againft what Enemy 1n {pecial, was mentioned.

My Lords, to gain time, I will inftance but one
or two of each King’s Reign. Clanf 23. Ed. 1.
M. 4. dorf. that the French ad expugnonduin Regir
noftr® Claffe maxima &3 bellatorum copiofa nnltidudi-
ne Regn® noftrui invadunt & linguam Anglicanam
omuino proponunt, &c. Clauf. g Ed. 11, M. 3. dorf.
and 7 £d.IL M. 8. dor[. that the Scots had enter’d,
burnt and deftroy’d the Merches, and purt them to
a Tribute, Clanf. 1 Ed. 1IL. pars2. M. 6. and
o2 Ed 1IN M. 31dorf. thatthe Scots and French had
invaded the Realm. Claxf. 7 Hen. 1V, M. 29. dorf.
that the Freach were with a great Fleet, Quaff in
ore Thamefis, to mnvade the Kingdom, and the
King to go in Perfon ; after this King’s Reign, the
Summons was as now it 1s.

That thefe Ardua defenfionem Regni concerncis’
are the Aids and Means of Defence, and not the
Way and Manner of doing it, as their Counfel
therein, 1s clear. In the ParliamentRoll 6 Rich. 1.
M. g. This of the Manner and Way and Profecu-
tion of the War being given in Charge to the
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Commons to advife upon, they anfiwer this, Nec
doit, neé foluit apperiaine al enx mes al Roy, Rot.
Parl, 15 E4. 1L pars1. M. 11, the fame being
oiven in Charge to the Commons, they pray gue
ils ne fout charge al Councel doner al chofes del quenx
ils w”ont pas connzance : Andfo Rot, Parl. 21, E4IIL.
M. 5. they cxcufe themfelves, and fay, that this
belongs to the King and his Council.

And that thefe ardua circa defenfionem, were the
Aids, is exprefled in Words in {ome of the Sum-
mons. Clanf. 7 Ed. 11 AL 8. dorf. the Caufe of
the Parliament to wicthitand the Secofs, and that in
tawarduisdebetis exiendereimanus adjutrices opportins’
auxil’ faciendo. Clenf. 33 Ed 1L M. 21, dorf. that
circe neccflariam acferficuem Regni quam ad ditum
negotinm expediend’ auxilivin necefjar’ wos bhabere
aportet. Clenf. 5 Rich. 11 M. 2. dor/. the King be-
ing to make a Voyage gio deferfione Revni, which
could not be done without borrowing great Sums
of ‘Moncy ; therefore the Parliament was called
to advife about the Aflurance. So that, my Lords,
it 15 clear, that the Law hath provided this Parlia-
mentary Way for fupplying of the King’s Wants
for the extraordinary Defence, and hath likewife
put the Power of ufing of 1t into his Majefty’s
own Hands, for he may call Parliaments when,
and {o often as he pleafeth,

My ILords, as the Parliament, Firft, are beft
qualified and fittel to make this Supply; (for
fome of cach Rank, and that thro® all cthe Parts of
the Kingdom, being there met, his Maelty hav-
ing declared the anger, they belt know the
States of all Men within the Realm, and are Heeeft,
by coinpaiing the Danger and Mens Eftates to-
geinet, to proportion the Ald accerdingly ;55 and,
Secondly, are fitreft for the Prefurvetion of that
Fundamental Propriety which the Subje@t hath
in his Lands and Goods 5 hecaule cach Subject’s
Vorte 1s included in whatfozver there 1s done: So
that 1t cannot be done otherwile, I thall endeavour
to prove to your Lordfhips both by Reaiun and
Authority,

My Firlt Reafon is this, that the Parliament by
the Law is appomied as the ordinary Means of
Supply upon extraordinary Occalions, when the
ordinary Supplies will not do it. I this in the
Writ thercfore may withour reforting to that be
ufed, the fame Argument will hold as before, in
reforting to the Exeraordinary by way of the Ordi-
nary, and the fame Inconveniency will follow.

My Second Reafon 1s taken from the Actions
of former Kings in this of the Defence, The
Aids demanded by them, and granted in Parlia-
ment cven for this purpole of the Defence, and
that in times of imminent Danger, are fo frequent,
that I will fpare the citing of any of them. It’s
rare in a Subject, and more in a Prince, to afk
and take that of Gift, which he may and ought to
have of Right.

The fecond Way was Loans and Benevolences
demanded by them, with Promife of Repayment
both for the ordimnary and extraordinary Defence
of the Realm; and that as well of all the Subjedts
equally, as of fome few. Paz, 48 Heun. 111, M, 16.
a Commiflion to the Earl of Leiceffeir and others,
conivabendi sutuum in romine noftro de denariis &
viftualibus, and other things 7» munitionem Navium
ponendis & Nautarum fFipendiis contra boftlem adven-
tum Alienigenar in Regnum uoftrum, & ad defeir-
Sfronem €5 tuitioneimn ejufd’ Regni 4 and promifeth Re-
payment. /ifis computss in the Exchequer, 26 Ed.
I. Rot. 100. the King borrows of the Merchants
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28966 1. pro defenfione Regiri, and promifeth Re-
payment, Hil. 31 Ed. 1. Rot. 4. andTrin, 31 Ed.I-
Rot. 41. divers Sums borrowed pro defenfione, and
Repayment promifed, Br. irros. 34‘Ed. L. Rar._Sz.
ten thoufand Pounds paid by thq Kl{lg at one time
for Money borrowed, this I contefs 15 Arduis Regs
negottis. Br.irrot, 11 Ed 11, Rot. 1. _t]-lt?‘ Sf_&.f.r h:}:.f"
ngentered the Kingdom,df—vefffzme:z;fzd:{z,mgﬂzam,
&F depradationes pei petraules, ‘thc King _bel ng in Pcr—
fon to go againft them, writes to his Council to
provide Money ; and they, diveifasvias pio dena-
riis providendis exquiventes, refolve to borrow. P.
12 Ed I1. Commun’ for the fame Caufe a Loan
upon all Merchants Strangers. Rof. Scot. 1 Ed. I11.
M. 3. the Scots having entered the Realm and taken
divers Caftles, and threatned a Conqueft of Eng-
land, and Quiacrefcir fumptammintliitudo in tantuiz
guod Thefaurus noftci ad [uftcitationesn exercituttin
noftr’ negueq’ fufficit, he borrows.  Clanf. 14 Ed.
I1. AL 8. the King had borrowed 3333/ pro fal-
vatione & defenfione Regni, & wult prowptain foluti-
orem fieri prout decet y and now afligns 1t to be
paid out of the Cuftems. /Walfinghain, Pag. 179.
44 Ed. 1IL. the King Siuiftro ufus concilio magnas
fuminas pecunie of all forts mutno petiit, affcverais
quod in defenfionein Ecclefie & Regni illas expenderet
bur the People would not lend. Clenf. 5 Rich. 11.
M. 12. dorf. the King pro defenfione Regii, being
to make a Voyage to Sea, defired to borrow
Money, and a Parliament called to give Affurance.
7 Heir. IV, Rot. Frenc. Moncy borrowed pro defen-
fioney wolens promplamn &3 fecurain folutionem fieri,
Rot. Pail. 11 Hen. V1. M. 13. ten thoufand Pounds
borrowed pro difenfione and ipent, and the Parha-
ment order the Security. Rot. Parl. 15 Hen. VI
M. 3. ten thoufand Pounds borrowed pro defenfione
by the King. Star. 11 Hen. VIL ¢cap. 10. 1t appears
that a Benevolence had been delired by Fewn. VI
for the Defence of the Realm, and wherein he
went in Perfon.  The known Commiflion to Car-
dinal //%lfey for the Benevolence i March, 16
Hen, V111 it was to withltand Jufefifinos boftes of
France and Scotland, who mtended to invade the
Realm; and that the King's Cofters were now
cmpty, and therefore they have Power Conrnirupi-
candi €5 inducendi, peifeadendi €3 prasticands cum
fibditis Regis fuper amicabilem pecuniarum conciffi-
onciin. 2 pars Pat, 37 Hen. VIIL. cum pro fuffenta-
tione ingentis oneris noftraruin Gopiartni, quas in pre-
[fenit tam per inare quam per teriam conficere, £ in
prowiply babere cogimur ad ivefiffend propellend’
bofbcin noftiiis Francortin Regem, v defenfionem
tuiclain &8 [ocuritotem dilebiornm [ubditorum ioftro-
vty quorain il davmuin & interitum omnibus viis
&G sodis nolitur, Statul’ & ex confenfu & [eientia
concilii moftri decrevinus aliguan opem de diftss fubdi-
2is nofivis petere, & eand’ cum eortin benevolentia
recipic’ pro eoiin cajuflibet factitate miniftrond’
nibil dubitans quin fpoute & liberaliter quifg; pro fua
portione & focaltate elaigiturus fit, eoque magis &
cutius quod id tofuin confuinar’ &5 cedat in fieani ipforums
defenfionesn 5 and the Power is given to levy it as
a Bencvolence only. By the Statute of 35 Hen.
VIIL cap. 12. 1t appears that for the Defence Hen.
VIII. had borrowed divers Sums of Money.

The third Way was by anticipating their Rents.
Trin. 29 Ed. 1. Rof. 58. in the Exchequer, Writs
went to all the Shenffs of Euglend, pro [alvatione
Regni ejufg; incolaruin falvatione, & injmicornm de-
iPrefone 5 that all the Profits arifing out of their
t ounties, and the Rents of all the King’s Tenants
due at Michaelings, be pad at Adidfummer,
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and Allowance promifed in the next half Year's
Rent ; and that this ad taiin ardua negotianeceffaria,
& 7n confuetudinen non trehatur.

My Lords, that not one or two, but fo many
Kings, and of fuch Power and Wifdom as many
of them were, and that in a Matter of fuch Confe-
quence, and mn times of Neceffity, fhould fo far
defcend from therr Greatnefs, or fo far prejudice
their Right, as to borrow that of the Subjedt,
which, without being beholden unto them, they
might take of Right, and bind themfelves to Re-
payment, and all without any falvs of their Righe,
your Lordfhips will concerve thar it can hardly be
1magined.

My third Reafon 1s taken from the Incertainty
of the Way intended by the Writ; for the Law
dehighting n Certainty, to the end that the Subjeét
might be fure of fomewhat that he mighe call his
own, hath made all thofe Things that the King
challengeth as peculiar to himfeif from the Subjeét,
cither certain in themielves, or elfe reducible to a
Certainty either by the Judgas, Jury or Parliament,
(or fome other Way than by s Majelty himfclf)
as Indifferent between the King and his People,
In this I intend not fuch Things as are commeon to
the King with the Subjeét, of which Nature are
the Aids for marrying the King’s eldeft Daughter,
or Knighting his eldeft Son 5 for thefe are due to
feveral common Perfons that are Lords of 2 Man-
nor, as well as to the King, as appears by the
Statute of Zefin’ 1. 3 Ed. 1. cap. 35. M. 28. and
are not due by any fpecial Prerogative, but by
Tenure ; and yet the Common Law for avolding;
Ixcefs therein, calls 1t Rarzionabile avxilium 5 and
even this by the Statute of Weftid’ 1. 3 Ed. 1. cap.
35. 15 put into Certainty ; and the Caufe of
making the Statute, as theremn is exprefled, is,
becaufe the People were grieved by paying more
than was requifite ; and thereby that which was
reafonable, became an unrcafonable Aid. This
Statute was general, and named not the King in
particular; but the Statute 25 Ed. IIL cap. 11.
15 only in cafe of the King, and Na. Br. fo. 8.
gives the Reafon of the making of that Statute,
becaufe the King before did diftrain for more than
was fit, and therefore by realon of the Excefs,
was reftrained to a Certainty as well as the Subject.
Neirther are the Taxes and Talliages upon Cities
and Burroughs, or ancient Demefne againft this,
in refpect of the Bafenefs of their Tenures before-
mention’d. And Secondly, becaufe the Subject
that is Lord of fuch Burrough and Mannor of
ancient Demefne, hath them as well as the King,
as appears by the Cafe of New-Salishury, 32 Ed. 1.
in the Parliament Book, and in the New Parlia-
ment Roll, 8 £4. II. for the Burrough of Giren-
cefter, and Br. Trin. 33 Ed. 1. Rot, 22. and Na. Br.
g7. Thefe things which are peculiar to the King,
either they be certain in themfelves, as are Trea-
fure-Trove, Deodands, Wrecks, and the like,
where the King is to have the thing itfelf; and
fo 1f 1t be in Money, as the Demy-Mark ; when
in a Writ of Right the Tenant prayeth, that the
Seifin may be nquired, Fines pro licentia concor-
dandz, 1t 1s the tenth Part by the Law comprized
in the Writ of Covenant, and the Poft-Fine one
half {fo much more, and Fines for purchafing Ori-
oinal Writs 115, viitd, where the thing démanded
is forty Pounds, or ten Shillings where one hun-
dred Pounds, and fo in proportion. Or elfe it is
reducible to a Certainty, as in all Cafes where the
Party is to be amerced, tho’ he is mifericordia
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doii? Regis, yet the Jury muft find the Amercia-
ment ; and when he is to make Fine and Ranfom
ad voluntatemn Domini Regis, yet this Fine muft
be fet by the Judges: when the Tenant by Knight-
Service makes default in theSummons ad exeiciuin,
which s to pay Efcuage for the Default 5 this can-
not be fet but in Parliament, as I fhall prove here-
after.

My Lords, to apply all to the Thing tn quet-
tion, there is a Caufe for raifing Money for the
Defence of the Realm, non defnztur in lege, what
will ferve the Turn. If his Majefty, as in the
Writ, may without Parliament lay 20s. upon the
Defendant’s Goods, I fhall humbly fubmit 1t to
your Lordfhips, why by the fame Reafon of Law
it might not have been 20/, and fo ad fypuitum
whereby it would come to pafs, that if the Sub-
je@ hath any thing at all, he is nct beholden to the
Law for it, but it is left eniircly in the Mercy and
Goodnefs of the King.

My Lords, Tam now come to the fecond kind
of Proofs, and that is by Authoritics. The Cafes
which in the firft Place I will infift upon, wiil be
to prove it by Induction : for if I {hall prove thac
his Majefty without Parliament cannot tax his
People for ferting forth of Land-Forces tor De-
fence, for making and maintaining of Foits and
Caftles for Defence, for Victuals for a defenfive
Army, for Maintenance of Prifoncrs taken 1na
defenfive War, for Pledges and Hoftages given by
Foreign States lor the keeping of Peace 5 1f it can-
not be in all or any of thefe Particulars, the five
Supports of a defenfive War: [ fhall then offer it
to your Lordfhips, whether it can be done at
all.

Before I proceed to thefe Particulars, I {hall ob-
ferve thus much, my Lords, in the general; that
if thofe that hold by ancient Demeln and Burgage,
which are but bafe Tenure, cannot be taxed #iff
[ur grand canfe, and that have many Privileges in
point of Eafe and Profit in Confideration thereof,
as they have ; much lefs then can the Tenants by
Knights-Service and Socage, that are free Tenants,
and have no Privilege 1 Support of the Chargg,
be taxed. And as they are not taxable, but fur
grand canfe 1n the general, fo neither in particular
tor this of Defence, as is proved by that of Efcu-
age ; for if his Majefty without Confent in Parlia-
ment, cannot tax his own Tenants, nor proportton
the Fine according to his Pleafure, when the Te-
nant holds the Land ad exercituimn, for the De-
fence of the Kingdom, much lefs can he do 1t
where there is no Tenure for that Purpofe. That
Efcuage cannot be fet without Parliament, is firft
the Statute of Rumning Mead, Nullum Scutagium
vel auxilinm ponatur in Regno noftro uifi per cominune
concilium Regni noffriy which tho’ it be not printed,
yet it is of Record, and inrolled in the Red Book
of the Exchequer, and cited m Mat. Paris, p. 343
And that as well before the Confirmation of it,
g Hen. I11. as fince, it hath been by the Judges
reputed to be a Statute and of Force, appears by
the Book of 5 Hen. 111. Mordain. 53. where 1t is
pleaded, and called by the Name of Magns Charta,
and allowed ; and M. 19 £d. 1. jniente 20, inci-
piente Bone. Regis Rot. 56. in the Cafe of Ralph de
Tunney, 1t’s pleaded by the Name of Magua
Charta Fobannis Regis de Ruaning Mead, and al-
lowed.,

In the Book of Kmghts-Fees of Ed. 1.’s Time,
there is 2 Writ cited, which went to the Shenff of
Hereford thus 5 Datum eff nobis intelligi quod plures
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funt qui tenent per [ervitinm Militarium de no-
bis, qui contradicunt -folvere Scutagia que nobis
funt concefla per commune conciltum Regui noftii s
therefore he is commanded to levy them. Coumy’
M 8 Ed.1I. Rot. dor[. many Procefles iffued for
the levying of Efcuage granted m Ed. I's Time
fuperfeded, and quite releas’d 5 the Reafon entered
on the Roll is; Quia diffum fervitinm non furt com-
muniter faffum 5 thatis, as I concerve, that it was
not done per comune Concilinm Regni : The Books
are exprels, 13 Zien, IV, Com. Bauc, Na. Br. 83.
Tuftitut, Seil. 97.

My Lords, that thofe that held in Socage or
Fee-Farm, or not Ly fo many Knights-Fees as
they were diftrained for; were always dilcharged,
as appears by infinite Precedents, I {hall make no
Ufeofit, as the mannerof entering thefe Difcharges
upon the Roll 5 it is obfervable, that he 15 dif-
trained ac ff tencret per jervitinm Militare, whereas
he holds the Lands in Socage, pro quibus fervitivm
aliguod Regi in excreitibus fuis facere non dzbet, and
in ivme Rolls that Ratione alicryus authoritatis, he
ought not to be diftrained 5 therefore Quia Dowuss
aus Rex non vult illum in bac parie injuriari prout
influm eft, the Diftrefles are releafed. Amongft
divers Precedents for this, I fhall cite but one or
two, Br. Trin. 31 Ed. 1. Ret. 20. the Abbot of
Abington and Jobn drden, the Irer Roll of Suffex,
7 Ed. 1. Rot. 104. of Gilbert Gifford. My Lords,
if the King might have raifed Money, and feized
Money for finding of Soldiers, or for their Arms;
this manner of Entry, as I humbly conceive, would
ncver have been fulfer’d.

I am now come to the firft Particular that I
have inftanced 5 that is, the charging the Subject
for finding of Soldiers to go out ot their Coun-
ty for the Defence of the Realm. My Lords,
in that I fhall in the fuft place admit thefe three
‘Things.

1. That every Man after the Statute of #iu-
chefter, [ecundiim ffatuin & facultates, was to find
all manner of Arms, as well for the Defence of
the Realm againft Foreigners, as for the Peace;
and that 1 have before proved by that of
3 Rich. 11. M. 16. and after by the Statuce
5 Hen, 1V, ' -

2. That upon fudden coming of ftrange Ene-
mies, thefe are compelled to travel out of their
own Counties, 1s the Statute of 1 Ed. 111, cap. 5.
and {o for appeafing of any notable Rebellion,
when the King for the doing thereof goes in
Perfon, as appears by the Statute 11 Hen, IV.
cap. 1, and 18.

3. I (hall admit, that {o long as they remain at
home, and go not out of their Counties, they
are to have no Wages; and that the Maritime
Shrres, and thofe that border upon Scotiand and
Wales, were not to be at the King’s Charge, fo
long as thiey remamed at home in their own
Counties for the Prefervation of them ; but that
they were in that Cafe themielves to bear the
Charge againft Foreign Invafion, as of making
Hue and Cry, affifting the Shenff when he took
the Poffe Comitatus, and all other Things concern-
ing the keeping of the Peace.

But that the Subjels are taxable etther for
Wages or Victuals, or otherwife for finding of
Soldiers out of their Counties, tho’ for Defence of
the Kingdom, or that any are compellable to do
it at therr own Charge, I fhall humbly deny, The
Statute 1 £d, I, fays, that in this Cafe it fhall be
done, as ufually hath been done in times paft, for.
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the Defence of the Realm. My Lords, T fhall
not deny, but that before £Ldwerd 11.s time Com-
miflions have iflued out of the Chancery for that
purpofe 5 againft which Matters of Fact, not only
to ballance them, but even to weigh them down,

1’s as clear that whole Armies, jome of them of

q0000 at the leaft, over and above them that
were fummoned by thewr Tenure, have been
maintained at the King’s Charge, from the time
that they have departed out of therr Countics, du-
ring the whole time of thewr Service, and that not
only with Promifes of Payment, but that they
were paid ex Thefaxio Regis, out of the Excheguer
and many times upon failure of Payment, Victu-
als, Wages, and other Things, upon Suit for them
i the Fxcheguer, tuil Payment has been made ;
of which forr i moft Kings Rewgns there are
many Cales. |

My Lords, this 1s the Anfwer that I give to
the Commiflions to the Countiy, That de fedlo
the King was ar the Charge wlually for defenfive
War, By the Statuee 19 feir. VILL cap. 1. thole
that have Annuities of the King, ‘mutl attend him
when the King 1n Perlon gous for the Defence of
the Realm, or againft Rebels: Bur there 15 a
{pecial Provifo, that chey thall have Wages ol the
King from the time they fer out ull they come to
the King, allowing twenty Miles a Day, and al-
terwards as long as they fhall remam in the Ser-
vice. Upon a Rebelhon in the INorth 28 7en, VIIIL
agamit which the King mtended to go i Perfon,
Privy-Seals were fent to moft of the Gentry to at-
tend the King wich the beft Retinue that they could
make, and hikewife to bring the Bills of their Ex-
pence, and Payment promiled, as appears by ma-
ny of thote Privy-Seals rercaining in the Palace-
Treafury.,  And befides the Indentures themfelves,
whereof I have {cen many, it appears by the Sta-

e 2 & g Ld. VI cap. 2. that the Retainer of
Soldiers at the King’s Charge, was as well for De-
fenfive as Offenlive Wars; and alfo by the Statute
of 3 Hea. VIIL cap, 5.

My Lords, in the next Place I fhall endeavour
the Proof hercof by clear Authoritics. The
Stature of 25 Edw. H1. cap. 8. is, that none fhall
be compelled to find Arms, but fuch as hold by
fuch Service, 1f 1t be not by Grant in Parlia-
ment.  That this was not 7utroduéfiouin nove legis,
appears by a Petition whercupon the Statute is
made, that it 15 enconnier le dioit del Royhne, That
the Common Law was {o before the Starute, and
likewrle m cafe of a Defenfive War, appears by
the Authoritics following : P. 26 £d. 1. Rot. 35.
dorf. the Scots entering the Borders, a Commiffion
flued Reginaldo de Gray, to prefs Soldiers in Lan-
cofpive s he certthed by his Lecter inrolled there,
q-ve fais denieies preff, he could not procure them
to march out of thofe Parts: and therefore O
der 1s taken in the Exchequer to {fend Money.
That the Scots had now invaded the Kingdom,
apprears by Br. ivior in, 26 Ed. 1. in Scaccor. where
Coinmuffions are inrolled for many Thoufands to
be 1 evied for this War at the King’s Wages. Bra.
Tiin. 32 Ed L Rot. 18. Communia. The Wardens
of tie Marches of Cumberlond and W efmorland
write o the Barons of the Ziecheguer, that where-
as thet Scots lay near the Marches with a great
Army, and that the People of thefc Counties
would mot march out of their Counties without
Wages .and Victuals, that they would provide for

both. 2 Pars Pat. 10 Ed, I M. 26. and g Ed.I1.
Vor. L
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i Parl. a Grant to find one Soldier for fixty Days
at the Charge of the Town againft an Invaiion of
the Seots.  Now the King grants, Quod hajufinod:
concelfio 1ot reddat in prejudicin, nec trabatur ii
exenpitin in futwro. At the Time when this Aid
was granted, the Seats had entered the Realm, and
walted the Bithoprick of Durbain, as appears in
14 £d. II. Banc® Reg. Rot. Go.  Rot. Seot. 12 and
13 £d. 1L M. 7. and 13, The fame Indempnity
upon the like Occafion of Defence, when they
found the Soldiers ad rogatuin Regis, and the King
commanded the Chancelior to declare as much.
Clanf. 13 Ed. 1L M. 38. derf. pars 1. the Abbot
of Ranfey hicharged pro Cuffodia Maritime in the
County of Noifolk, becaufe he remained in his
own County of Huutingtsn, cun equis & ariis, for
the Defence thercof, with this, that therefore ic
was not rationt ceufonans 10 charge him farther.
The fame it 1s Rot. Fra. 21 Ed 1L M. 1. Pars 1.
Oxoir. becaule they were pioinpti €7 parati at home
to defend the County,  But the Practice, it feems,
not agreeing with the Right in the Parliament,
20 fid. 1L M. 12. the Commons complain, that
Commuflions had iffucd out of the Chancery to
charge the People in this Particular and otherwife,
without Confent in Parliament, and pray, thac
they may difobey fuch Commiffions. The An-
fwer s, that the Commons had heretofore pro-
mifed to affift the King with their Bodies and
Goods in the War with Frauce, and likewife for
the Defence of the Realm; and thar the great
Lords, confidering the Neceflity as well for De-
fence as for the King’s Wars, agree thercunto,
and yet promife that this which is done in ceff
Necglfite, ne foit troit en confequence i’ enfample.
My Lords, this is a full Declaration of the Righe,
even when for the Defence, and yet fome practife
to the contrary.  Before the making of the Sta-
taee 25 fd, HIL procured the Complaints in this
Parucular, in the Parliament 21 Ed UL AL
22 ILid. 1II. Par. 8 Hen. N Fuleafins de Bieur
intiiticns publicus & excomimunicatys, that imprifoned
the Juftices Itincrant in Bedford-Ceftle, and held
the Caftle againft the King; the King, proprer

giaves & maiifeftos exceffus quious reghim il -

pliciter pertnibavit, belieged the Caftle; and
whereas the Clergy, de siera gratia, had granted
the King Aid for the doing thercof, Rex nolens
gratiamn fic nobis exbibitam ad debituin vetorqueri,
declares as inuch by his Letters Patent. My Lords,
it 15 here declared, that the King cannot de debito,
or de jure, take any Aid again{l the Subjects Wills
for befieging of a Caftle, held againft the King
bya publick Enemy. Rot. Tuguifioi’ 3 Ed. 1. Rot. .
Kent® corain anditoribus querelarum paft bellum Eve-
tham & pacein proclamatain.  The Caftle of Tup-
bridge being held againft the King, the Hundred
of feverfbem was afleffed at fifreen Pounds per
infultationen of the Caftle: The Jury prefents this
as a Grievance, which the Juftices would never
have recaved, nor {uffered to be enrtered inro the
Roll, if this Afleffiment might have lawlully been
made. My Lords, this Caftle and IHundred they
were both 1n the fame County, and being before
the Statute of Wiuchefter, they are not compcl-
lable to befiege the Caftle; and if they were
compellable to go in Perfon and with Arms, yet
no Affefiment could be laid for the doing thereof.
My Lords, I fhall only offer to your Lordfhips
Confideration the Seatifs Roll of 20 Ed. U1, M 6.
the Wardens of the Marches of Scoriaid were to
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appoint Exploratores & Vigiles, which were to
elpy out and give notice of the Enemy’s Intend-
ments, By the Commiffions in Henry IV. Henry
V. and Henry V1I.’s Times, they were cxplorandum
defenfione Regni, & partium [fumptibus incolarsm:
But how? Only de affenfis € voluniate fua, prout
Sieri confuevit,

My Lords, I am now come to that of Vi&uals.
The Statute 14 Ed. IIL. cap. 19. is, That for the
Wars the Provifion for them fhall be done by
Merchants without Commiffion or other Power
from the King, or any other Power, that the
People may not be compelled to fell againft their
Wills, That- this was as well for Defenfive as
Offen{ive War, and that this was not 7u/iedutiivun
nove legis, but was fo at Common Law, 1s by
your Lordthip’s Favour, clear, Pas. 29 Ld. L
M. 16, 19. ad reprimendam malitiam Scotoruin, and
to repel thetn, Commiffions to molt Ceunties to
provide Victuals; and becaufe they refufe to do 1,
the King then ofters them Security. Br. Trin.
8 Ed. 1I. Rot.q9q. Victuals bought juxta fornm pa-
trie, pro munitione marchie Scotie, and there Pay-
ment upon Suit adjudged. Sometimes at New-
caftle, fometimes atCarlifle, fomeumes at Berwick,
ax the War required, were Store-Houfes, where
the Victuals were laid, and Clerks of the Stores to
iflue them out. That the King not only paid for
the Victuals, but for the Houfes where they were
laid, appears, Br. T7in. Ed. 1II. about the End
of the Roll, dorf. the Burgefles of Neweafile com-
plain in Parliament, that their Houfes had been
taken up long time for the keeping of thofe Vic-
tuals ; this was tranimitted into the Exchequer by
Writ, which fays, Polumus biis pro domibus fuis
prediflis fic occupatis, fatisfacere, prout debet &5
prout puftum fuerit, & prout temporibus Progenitor”
noftror’ fleri confuevit.

My Lords, in the next place for the Defence.
‘When thofe that ferved with Horfe ad vadia Re-
gis loft their Horfes in the Service, the Owners
did not bear the Lofs, but they were always paid
for by the King ; and therefore when they were
firft entered into the Service, the Marfhal, or elfe
the Wardens of the Marches, who had the Com-
mand of them, did {et down in a Roll the Horle
of each Man, and the Mark and Price of each
Horfe, to the mtent that the Owner by this Cer-
tificate might be affured of the full Value to be
paid him, in cafe the Horle was loft. This ap-
pears Clanf. 34 Ed. 1. M. 16, where the cuftodes
Marchie Scotie afligned pro defenfione Marchie
were to doit.  Br. 7rrof, In the 26 Ed, 1. Rot.
105, 100. the Scots having entered the Realm di-
vers vomicidia, incendia {5 alia facinora perpetran-
tes, there the Horfes ad vadia tor Defence were to
be apprailed, 2 Pars Pat, 10 Ed, 11. the fame ; and
the Scotifb Roll of the 21 Ed. III. M, 5. the fame,
prout jus ¢ff. That thereupon, fince, the Subject
hath recovered of the King, are many Cafes. 1
will inftance but in two or three. In 24 Ed. I.
Rot. 16. dorf. Roebert Heibam recovered twenty
Marks in the Exchequer, pro equo perdito in conflitin
Dover inter bomines Regis & tuimicos Froncie 3 at
which time the French had affaulted Dover, and
burnt the Priory and a great part of the Town.
Br. Hil. 17 Ed. 1L pro reflanratione trium equorun
perditor’ at Carlifle. g Ed. 1L Com. P. g Ed. 1L
Richard Waldgrave recovered for Horfes loft at

I
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Carlifle. Com. Hil. 2 Ed. 1I1. for Wages prv re-
frauratione equornin perditer” and burying of the
Dead when the Scots had entered the Realm at
Stanope-Park, for one Troop fifty eight thou-
fand Poundg ﬂ]]UWCd, babita inde I!Eﬁbfi'ﬂffﬂ?ff, ﬂIILi
adjudged.

For Caftles the antient Forts and Bulwarks for
Defence, the Statute 14 £, IIL cap. 13. fays, that
Merchants without any Comintlfion or Power from
the King fhall vi¢tual them, fo that the People
fhall not be compelled to fell againtt their Will,
That this Statute i this Parucular is not 7ntre-
ductivum neve legis, 1s cleared by the Cafe 77in.
16 Ed. 1. Rot. gy, Ailes, in alittle Roll, and in
a great Roll of the fame Year, Ref. 19. when in
Trin. by Jobn Exvefborne agatt fobin Flovell, Quie
blade & garbas fuas cepit, the Defendant fays, he
was Conftable of the King’s Caftle of the Devifes,
and that he had iz precepiis Domini Regis, quod
mur’ faceret to the Caftle de morture fawio v.l de
Yladiis 3 and of thefe things, and that by Virtue of
this Writ, he ook an Inqueflt to know where he
might have beft thefe Provifions, ad minus nocu-
mentum patriey and the Jury found ir, that the
Detendant might take it ad minus uscumenium pa-
trie of the Plantff; and that he came to the
Plamnit’s Houle, and offered to buy pro Denariis
& ad ufwrr Regis sy and that becaule the Plainaff
refufed to Lol they departed from his Houfe 5 the
Iffue joired, and found againft the Tefendane s
100 Murs  Danages given e Pldont, and ad-
judged.  There were always anucnidy viforee gpe-
ratzoni, and they upon Oath certified, that they
faw the Eing’s Money exvende ', which was de-
manded m tae Kxch:geer.  And for Victuals, as
they were bougnt with the King’s Money, {o when
they grew ftale, or the Danger was pafied, they
were fold again to the King’s Ule.

My Lords, that even in the Time of War,
when the Fronuer Towns and Caftles were be-
fieged, and the Borders invaded, that even then
the King did bear the Charges, appears by the
Allowances in the Excheguer, Trin. 27Ed. 1. Rot,
47. pro tutione Newcaftle contraScotos, qui boftiliser
Regnum in partibus illis invaferunt, M. 31, £d. 1.
Kot. 2. the Scots belieged Carliflz, 26 Ed. 1. and
Allowance now de exitibus Caftr’ which was the
King’s. And in the 27 E4.1. 75. ten thoufand
Pounds allowed pro iuger’ and Trin. 32 Ed. L. Rot.
11, 12. Vifis comput. 28 Ed. 1. Rot. 73. prout
Jueum, quia Scoti conire Regem bofliliter ufurgunt,
therefore de thefauro Kegis, Berwick is fortified s
&F Rot. 48. derf. it appears that the Shei§ of
Yorkfbire had carried ten thoufand Pounds de 2he-
Jauro Regis to thofe Parts. Br. M. 17 Ed. 1. prop-
ter frequentes egreffus Scotorum in Regno, the Caftle
of Sandail at the King’s Charge is fortified prout
Jufeurir, and Allowance given.  And Brevis Hil
that Year the Caftle of Horney for the fime Caufe
was fortified, the Scots havinz entred ¢irca predicE
Cafirum & apud Laicafter. 38 4 Phil, ¢ Mar.
Dyer. 162, 5. One in Execution for Debt in the
fleet, who, as the Book faith, was a Man very
neceflary for the War; and it was moved by the
King’s Attorney, per mandatum concilii, If the Pri-
foner might be licenfed with a Keeper by the
Queen to go to Berivick for the Defence of 1T, Or
no : ’and it was held by all the Judges of the
Ring’s-Bench and Conimon Pleas, that the Iicenfa
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was not goods and 4 & 5 the fame Cafe cited
accordingly to have been the Opinion of all the
Judges. _ .

My Lords, for Prifoners taken in defenfive
Wars, and likewife for Pledges and Foftages for
fecuring the Peace, that the Charge and Mam-
tenance, and the carrying them to the feveral
Places of their Abode, have been always borne by
the Kings of this Realm, the Allowances thereof
in the Exchequer are {o frequent, that I mtend to
ci:z none of them, fave that for the Prifoners taken
in the Confli&t at Dover before {poken of, which
is Comii’ 4 Ed. 11 Rot. 22, dorf- neither do I find
it at any time ftood upon, fave only 8 Ed. IL
among the Br. Trin. 8 Kd. 11. Rot. 88. dorf. But
the Reafon is, becaufe that after the Death of Ed. 1.
in the Commiffion of granting the Conftablefhip
of the Caftle, no mention was made of the Pri-
foners, and yet even in that Cafe upon a Moufira-
vit Regi, a Writ of Privy-Seal is awarded for Al-
lowance prout Juftuin.

My Lords, if in all thefe Particulars of Soldiers,
Victuals, Caftles and Forts, Horfes, Prifoners and
Pledges in cafe of a Defenfive War, the main
Supports of them, the Kings could not tax their
Subjecs, but have borne the Charge thereof them-
felves s 1 fhall then offer it to your Lordfhips to
be fo for the Defence in General.

My Lords, the Allowances in the Excheguer
all the Particulars before-mentioned are frequent.
In the Cafe of Mines, the Profits of Silver Mines,
that they upon an Accompt in the Exchequer were
always anfwered unto the King, was one of the
principal Arguments for the King's Right there-
unto 3 and there fo. 320. it is held, that in all
Things that concern the Revenue of the Crown,
becaufe they are there debated, the Record of
the Exchequer thews not only the Courfe of the
Court, but what the Law is thro’ the Kingdom.
My Lords; that in Cafes of War and Embaffies
the Cheguer made Allowances, and with what
great Confideration, appears by the Statute 5
Rich. 1L, cap, 10. that they were not allowed by
the Court, till the Party brought the Great Seal,
or the Privy-Seal for it.  And if a Writ of Allow-
ance came to the Excheguer before the Court had
examined the Accompt, yet they never made Al-
fowance unti] the Court had examined 1t. Hi/l.
25 Ed. 1. Rot. 22. Licet breve de allocatione pendit
de 1000 1. allocandis tamen ante allocationen factam
oportet inquirend fi pecunis tlla ad opus Repis de-
venit &5 quod ipfi doceant fuper boc Curiain Regis.
And Trin. 25 Ed. 1. Rot. 4. the Allowances are
never in Grofs, but by Particulars.

My Lords, the next Proof that I fhall humbly
offer unto your Lordfhips, 1s in that of borrowing
of Money by the King for the Defence of the
Realm, which as they have ufually done it, fo it
15 as clear, that not only upon Petitions, their
own Pleafure, and upon Grace, but likewife upon
Suit they have been adjudged {o to do in the ordi-
nary Courts of Juftice, Comin’ Pafch. 31 Rot. 41.
onc hundred and forty nine Pounds borrowed of
Henry Tompfon, pro defenfione totins Regni was fued
tor, and Repayment ordered. A4 10 Ed. 1L Ro.

160. Grandes pecunie fummeborrowed by the King
for that Purpofe, and order for Repayment, Br.
3 Ed. 1IN, Comin’ Princip. Rot. 664.J. My Lords,
i this Particular I fhall cite but this one Cafe

more, Comm’ Pafch, 29 Ed, 1. Rot. 18. the King
Vor., L |
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pro urgentiffimis Regni negotiis & defenfione totius
Regni, had feized divers Sums of Money in all
the Abbics and Cathedrals, and other religious
Houfes in the Realm, & guo citius conmode poterit
promifed Payment. In the Parliament 29 £2. I
at Lincoly the King 1s petitioned for Repayment
of thefe Monies, who promifeth Repayment,
Ita quod Regis confecientia fuper boc exoncret’ and
there, and Rof. 19. divers Sums are adjudged to
be paid.

My Lords, I fhall thus humbly offer this unto
your Lordfhips, that if the King had conceived,
that when himfelf wanted Money for the Defence,
that he might have charged his Subjeéts, he would
never have made this Anfwer of Repayment, ad
exonerandum Confcientiam, for then in Equity and
Confcience the Parliament fhould have taken Care
for the Satisfaction of thefe Debts, or fhould at
leaftwife have diftributed part of the Charge upon
all his Subjects; neither fhould the Parties have
had full Satisfation for all their Debts, but fhould
have borne part themfelves. By the Statute 35
Hen. VII. cap. 12. the King for the Defence
of the Realm had divers great Loans made to
him. Now likewife there being great Caufe of
new Defence againft France in Scotland in Aid
of the King, they rcleafe thefe Affurances gi-
ven by the King, and likewife releafe to the
King all Suits and Petitions concerning thofe
Moneys.

My Lords, I am now come to the other Autho-
rities for proof thereof, which is by Aéts of Par-
liament. My Lords, before I come to the Aéts
of Parliament themfelves, I fhall humbly offer
unto your Lordthips, the Summons and Prepara-
tives to them.

Firft, The Ardua Regni negotia for which they
are called, are principally defenfioitem concerientia s
that thefe are not the Way and Manner of De-
fence, and their Advice therein, bur the Supplies
and Aids for this Defence, I have prefented clear
Proofs to your Lordfhips before. That thele
Aids cannot be raifed without their Confents, is
ftrongly inferred i this, that the Knights of the
Shires are to have plenain & fufficientein anthoritaten
pro [¢ &5 comitate Comitatus pred’ ad faciend’ € coir-
If
this might be done without confent of the Com-
mons, this In the Writ would be needlefs, But
that this cannot be done without their Confents is
cleared by the Words following in the Negative,
Ita quod pro defeity poteflatis bujufinodi dicta negs-
tin infefia nmon remancant quovifmoed. 'This, my
Lords, 1s the conftant form of modern, and all
the antient Writs, and fhews clearly that the Com-
mons without their Confents in Parliament, are
not chargeable to a defenfive War,

In the Acts of Parliament, I will begin with
that of William the Conqueror, Auno quarto of
his Reign ; which befides that it is cited in the
Preface of the 845 Report, and Infit. fol. 7.
and by Ingnlphus fo. 519, and Mr. Seldeiz in his
Eadmerus, Page 171, 1U's likewife upon Record,
and inrolled in the Red Book in the Zxcheguer.
The words are thele, Polumus & firmiter praci-
pitnns €5 concedimus quod omnes liberi bomines totius
Monarchie Regni noftiri Auglte, habeant &' teneant
terras fuas &5 poffeffiones fuas bene 3 1n pace libere
ab omni exaltione injufta & ab oinni lallagio, Ita
qttod #ihil ab eis exigatuy vel capiatur nifi fervitii:
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{utiiis Jibertin guod de jure nobis jacere debent & fa-
ceretencut’ & conceffuin jure bereditario 1 perpetuitin
pe Cominne concilinm Lotins Regni noffri preed’.

Ty Lords, the Words by reafon of the Dif-
junétve & ab oinni tellagio are plain, that the King
fhall not exaé, nor take any Thing of any Ifrce-
man, but what his Tenure binds him unto. As
in words by reafon of the generality of them, 1t
extends to Cafes of the Defence of the Realm s
chat it doth {o in intent, I fhall endeavour thus to
crefent it to your Lord{hips. |

The Military Scrvices before mentioned for the
Defence of the Realm, they are by Bralfou attri-
buted to the Congueror’s Inftitution ; for n his
fecond Book Fs. 26. fpeaking of them, he faith,
Secunduiin quod in Conqueft fuit edinventun.  Plot-
dewr in the Argument of Sir Thoinas Trefban’s Cale.
Means the Conqueror had to do it by reafon of
rhe many Attainders of thofe that took part with
Harold, and after his Death with Edgar Atheliug.
That he did it in a great part, appears by Matth.
Paris fo. 8. that he pur all the Clergy that _bcforc
held in Franke Almegie fub [ervitute Militaii to do
Service tempore boftilitaiis, and by the County Pa-
latine of Durhainr and Cheffer in thofe Places of
Danger. In the Book of Kighis l'ces in Heary
d’s Time, it appears by the Certificates, they had
fometimes de wveteri Feoffainens’ and fometimes de
aove.  And by fome of them it appears, that the
Tenures de movo Feoffament” were before King Ste-
phei’s Time, and therefore *tis probable that the
Veteri might be thofe created by the Conqueror.
The Provifion for Soldiers Pay by Tenures was
likewife of his Inftitution, as appears by that before
cited out of the Black Book, /ib. 1. cap. 27. that
in primitivo regii flatu poft conqueftuin ad fiipendia &5
donat’ wilituin out of the Caitles and other Lands
it quibus agriculiure uon excercebaluy pectnia nuiie-
sate fucciefcebat. The Policy and Provifion of the
Conqueror for the Defence being by Tenures, when
in this A& of Parliament he fays, gued uibil ab iis,
exizatur vel capiatur. nifi fervituin furin grod
de jure nobis facere tencafur, 1 humbly conceive
fhews plainly, that the Subject was not otherwife
to be charged for the Defence, nor fl]}'th{?r than
by their Tenure. This, my Lords, further ap-
pears by others Parts of that Act of Parliament,
where foeaking of any thing of Charge that 15 to
be done according to their Tenures, as that all bexe
fe teicant 1 equis 3 aiiis ad fervitinim [ sile-
erwin fucicid’.  Butin the next Place {peaking of
the Defence it faich, that all within the Realm fuif
fraties coijurati pro vivibus & facultatibis to de-
fond the Kingdem and the Peace, & ad judicivn
semin, & juffitiain fociend’ s the coupling of the
Defence with that of the Peace, and doing Juftice,
fhews the perfonal Care that all by their Oath of
Alleoiance oughe to bear to the common Peace
and Good of the Realm.

The nextStatute that Ifhall prefentto your Lord-
thips, is that of Running Mead, 17 jeiaitiis Regis,
the words are thele, Nullum Scutegiuin vel auxilitii
peia’ in Rogito nofltio wifi poir Coite: Coifilzin
Resni noftri nift ad corpus noftrttii Redimend’, and
ro kinight his eldeft Son, and to marry his cldeft
Daughter. As in Words thefe extend to the De-
fence » becaufe all Supplics for that Purpofe from
the Subjet, they are only i_n auxiliuz, or In ﬁ;é-
ventione expenfor’ of the King, who, as before 1s
proved, is principally bound thercunto: So may
the Intent likewife be further gathered, Fiiff from

this, that the Word auxilivin is joned with that of
Z
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Scutage, which 1s for the Defence 5 and likewife
from this, that particular Satisfaction is made, by
other parts of that Statute, to thofc chat had been
differfed by Richard 11. and King Fobi, which
were things done only for the Increafe of their Re-
venue, without fhew of the Common Defence.
That both before g Hen. HI. and atterwards 20
Edw. I. this was a Statute, and {o accounted, I
have before proved. And in the Book 5 He. 111
it 15 called by the Name of Magna Chaite fans
addition. So 37 Hen. 111, in that folemn Confii-
matton obferved by Muaith, Paris, p. 115. this of
Running Mead 1s confirmed by the Name of Mag.
Char. and 50 Hen 111 p. 1220, which I note only
to this purpofe ; that of fpeaking of Mag® Chare’,
this of Ruuning Mead is intended as well as that of
g Hen. 111, as part thereof, and bodied both toge-
ther 3 yet that neither of them were obferved ci-
ther 1n King Fobi’s, or Hen. 1I’s time, our Hifs
tories are full of it. And by the Pope’s Bulls of
12 and 13 Hen. 1. the Pope abfolving the King
from his Oath tn their Confirmation, doth 1t becaule,
as the words of the Bulls are, Furamentuin peceati
vincnlrin effe non debet : neither till atter 29 Edwe. 1.
as I fhall hereafter prove, were they at all oblerved
in the things concerning the King’s Prerogative,

The next that I fhall cite, are the Statutes of
25 Idw. L and the Statute de tallagio non conce-
dendo.  ‘That of the 25 Edw. 1, cap. 5 & 6. the
Grievance 1s for Auds, Tafks and Prizes taken
thro’ the Realm, for the Wars, fhall not be brought:
into any Cuftom for any thing before done, be it
by Roll or any other Precedent that may be found ;
and further grants, that for no Bufinefs from
henceforth, he will take any fuch Aids, Talks
and Prizes but by common Confent n the Parlia-
ment of the Realm, and for the common Profit,
faving the antient Ards and Prizes due and accul-
tomed. My Lords, tho’ by the Copulative it is
clear enough, that there mult be a Confent and
common Profit concuriing, and altho’ the faving
of the antient Prizes and Aids accuftomed, might
well enough have been faushied in the Aid except-
ed in Running Mead, and the prizingof Wines and
Purveyance ; yet to out thefe and all other Scru-
ples, the Statute de tallagio, ¢, made afterwards
for that purpofe 1s abfolute and general: That
no Talliage or Aid fhall be taken by the King,
nor that any of his Officers fhall take any Corn,
Leather, Cattel, or any other Goods without the
confent of the Party.

My Lords, to bring thefe Statutes to the Thing
in queftion, that thefe Things cannot be done tho?
for the Defence, the times of the making of them,
and the Circumitances concurring thereunto, I
fhall prefent unto your Lordfhips.

That of the 2575 of Edw. I. by the Date appears,
was the roth of Ofob. 25 Edw. 1. My Lords, the
King, the 12th of Aug. before being at Odisier
ready to go over Into Flend:rs, the Parliament be-
ing then fummoned by his Letters Patents, Roz. pat.
25 Fd. 1 M. 5. taking notice of the Conftables
and Marfhals departure from the Court in Dif-
pleafure, and of the Rumors of the People, that
the King refuled to feal Articles fent him for the
common Profic, for the Redrefs of divers Grie-
vances done to the People.  For the Grievance he
faith, that without thofe things he could not have
defended the Realm, and yer faith, that he is for-
1y for 1t, and prayeth that this may be his Ex-
cufe, as he that hath done thofe Things, neither
to buy Lands nor Tenements, nor Caftles, but to

defend
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defend himfelf and the whole Realm; and that if

he returned again, he would have all know, that
he had an Intent to amend all thoi'fz things, to the
honour of God, and antent_of his People ; that
£ he dies in this Service, his Heirs fhall make
amends. IHereby it appears, that the Grievances
that procured this Statute, were for tl}e ]?eﬁfnce
of the Realm; thercfore from hence it follows,
that the Aid and Taxes there mentioned were for
the Defence. So hkewife that the Exception of
the antient Aids extends not to thofe of the_Df:-
fence, that being the Thing wholly complained
of. This Declaration of the King was the r2th ‘of
Angufts the § fﬂf{}f&ﬁ* after the King I?F'.mg at I’ﬁ?ﬂ-
chelfea, thofe Articles are fent unto h}m, to which
he deterred for the prefent to give his affent unto
them, becaufe his Council was not there, and fo
fatls over into Flandeis.  'This Statute of the 2545
of Edw. L is paft, the King beyond the Sea, the
Tefte Edvardo Filio noftro 5 at h_15 return, as appears
by Halfingbaii, page 42. the King 1s defired to con-
firm thele Articles, which in W effiughain, page 40.
are the fame Word for Word as the Statute de a/-
lagio, which the King then deferred. 27 Edw. L.
they defire it again, which the King doth with a
Saluo jure Coroine noftre tn fire adjeto, quod ciin au -
diffent Comites cuin difplacentia ad propria difeeffe-
runt, faith the Author, fed revocatis infis ad Quind’
Poflh’ omnia funt conceffa.

Thac the Statute De tellagio was after that of
25 Idew. 1. 1s plain i this, by the King’s going
over into landers without affenting unto any Ar-
ticles 1 Septemb. and 10 Oz.‘?ab.* fﬂllm}ring, as ap-
pears by that Statute 25 Edw, L itfelf, it was made
and likewife by the Statute De tallagio itfelf, the
King’s relealing all Rancour to the Earl-Marfhal
and Conftable who had moft offended him, and
firlt prefented thefe Articles to the King. My
Lords, I fhall add this only, as I conceive it will
not be proved, that this King cither before or af-
ter the making of this Statute, or any of his Suc-
ceffors fince, ever claimed this abfolute Power over
their Subjects, as to lay Aids and Tallages upon
them for the Supporiation of their own private
Eltates abftracted from rhe common Defence or
Good of the Kingdom. This King at this time we
fee by his own Declaration, was far from it. This
laft Statute fully fatisfed thofe that defired ir; for
as i alfingham faith, Ad eorusi votum ablolute sinnia
funt conceffa. 1 therefore it extends not to that of
Detence, I fhall humbly offer it by what Conftyuc-
tion of it our Anceftors Judements and Diferetions
will be freed from a great deal of Cenfure, that
were {o well contented with it

My Lords, Mag. Chart. being confirmed at the
fame time when the Statute 25 Edw. 1. was made,
and both that and the Statute De tallagio, being on-
ly Arucles upon Mag. Chart. they were all of them,
as I conceive, ntended in the fubfequent, and fo
often Confirmation of Magna Charta.

My Lords, the next is the Statute of the 14
Edw. 111 cap. 1. that the People thall not be com-

pelled to make any Aid, or to fuftain any Charge
but in Parliament.  That this cannot be done for
the Defence, will, as I conceive, be inforced from the
Words ; for a great Subfidy having been granted
as well for the War on this fide the Sea, that is
for Defence, as for the French Wars, 1t’s declared.
that this fhall not be drawn into Example, and
that out of Parliament they fhall not be compelled
to {uftain any Charge ; and then it is further enad-

ed, that this Subfidy and all the Profits of Ward-
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fhips, Efcheats, and other Profits of the Realm,
fhall be fpent for Defence and Safeguard of the
Realm, and the Wars in Scotland and France, and
not otherwhere; fo that this Statute, as I conceive,
all put together, bears this Senfe, That the Sub-
fidies granted in Parliament, and the Waid{hips
being a Fruit of the Tenures created for the De-
ferce of the Realm, and other Profits artfing to the
King by way of Prerogative, are to be fpent for
the Defence of the Realm, and the King’s other
Wars; but that no Aid or Charge for any of thefe,
can be laid upon the Commons without confent
m Parliament. My Lords, that the Practice of
the King, I mean Edw, III. was contrary to thele
Statutes, and that they were not kepr appears by
the Parliament Roll, 15 Edw. III. M. . the
next Year after, where the Commons fhew that
their Goods were feized, and their Bodies im-
prifoned without any Suvit commenced againtt
them.

My Lords, the next which I fhall cite are the
Statutes of 25 Edw. 1. and 1 Rich. 111 againil
Loans and Benevolences, which I fhall humbly
offer unto your Lordihips on this Ground, A4 e
que fregucating acciderint adparaitur leges.  As for
my part I have feen general Loans and Bene-
volences, but they were for the Defence s fo I
concerve If they were otherwife, they were but
few in refpect of the others.  The common Grie-
vances therefore being by Loans and Benevolences
of that Nature, thefz Statutes, I conceive, were
made againft them; for thefe not being within
the words of any of the former Statutes, that
therefore the Kings might with the more Colour
put them 1n Practice, and on the other fide being
as equally dangerous to the Subjects, becaufe of
the Difpleafure by denial, they procured the Sta-
tutes. That Loans for the Defence were after
25 Edw. II1. counted unlawful, appears by #al-

Junghain, pag. 179, that 44 Edw. 1L the King §:-

niftio Confilio maguas fuinmas pecunie of all Sorts
petiit, afferens, quod i defenfionent Ecclefie €5 Regni
illas expenderet, but that the People would not lend.
My Lords, the next which I fhall cite is dire@
in Words, which tho’ it be not an A& of Parfia-
ment, yet the Weight of the Authority by put-
ting of 1t will appear. In the Second Part of the
Parliament Roll, 2 Rich. II. 1. 2y 45 5. the King!
being befet with the Enemies of Fruice and Spaii,
and S¢otland, who all three by Land and Sea inva-
ded the Realm, the Privy-Council not willing in
a thing {o much concerning the Realm, to take
the whole Charge of it upon themielves, nor de-
firmg fo foon to call a Parliament, a Parliament
but a httle before being diffolved 5 they therefore
refolved to affemble a great Council of moft of the
Bifhops, L.ords, and other agreat Men and Sages.
of the Realm, who mecting and finding the ab-
folute Neceffity of a Preparation for Defence, and
that the King wanted Money to do it ; what theit
full and final Refolution in this Cafc of Extremity
for Defence was, I fhall read the words of the Rol} 3
they fay, Pui conclufion final quils ne poicnt ¢z mif-
chicfe remedicr fans charger les Comm® del Royalime,
quel charge ne poicnt de fait ne grant fans Parlia-
ment : and therefore the Neceffity being urgent,
the great Men lend Money for the prefent, with
advice prefently to call a Parliament, as well to
provide for the Repayment of this Loan, as for
further Supply. It’s true, my Lords, that this
King was at this time within Age, and it is likely
that many of his Council had been Zdew. I his
Grand-
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Giandfather’s Privy-Council, who well knew his
Prerogative, and extended it as far, by reafon of
his great Wars, to the charging of his Subjects, as
any before him, or fince his time. And that not
only the Privy-Council, but likewife, as the Re-
cord faith, almoft all the Prelates and others,
Dukes, Farls, Barons, Bannerets, and other Sages
of the Realm, which I conceive were the Judges,
thould be fo far from putting this in Execution,
that they declare in the Negative upon full Delibe-
ration, that the Commons cannot be charged here-
in but in Parliament, themfclves likewife thercby
being to undergo a prefent Charge, by lending
to fupply that Neceffity ; the Authority mult
needs be weighty : And upon fecond Thoughts
afterwards, the fame was declared in full Parlia-
ment by the Lord Chancellor, and fo afterwards
entered upon the Roll without any Qualifica-
tion at all, which adds farther to the Authority
thereof.

Ult. Feb. 3. Car, A Commiffion iflued to divers
oreat Lords, the End, as appears by the words,
was for aiding the King’s Allies beyond Sea, and
for the Defence and Safety of the Kingdom and
People. They were, by the Commiffion, to raie
Money by Impofition or otherwife, which without
extreme Danger to the King, Kingdom, and
People, can admit no long deluy, wherein Form
and Circumftances are o be difpenfed with rather
than the Subftance loft. This, my Lords, was a
Commiffion to tax the Subjeéts in time of Neceffi-
ty for Defence, The lalt Parliament, this Com-
miflion as againft the Law was condemned by
both Houfes, and cancclled in his Majefty’s Pre-
- fence.

Philip Comines in his 5th Book, cap. 8. obferving
the fame, above all other commends the Policy
of the Englifh Laws and Government; and both
he and Bedinus Reipublic. lib. 6. cap. 11. and Pafgue-
yus Advocate-General in the King of Framce his
Chamber of Accompts in his fecond Book, ¢ap. 6,
and 7. all fhew this likewife to be the antient Law
of France; and how the Pra&ice comes now to
be otherwife there, Pafguerus thews at large 3 and
that the Kings fomeumes endeavouring to the con-
trary, found fo much Difficulty, that they after-
wards, efpecially Charles the Fifth, procured by
the Confent of the three Eftates thefe Aids for
Defence to be granted for three or four Years
together : And that this Confent of the People at
the firlt, was afterwards that which gave the occa-
fion to the King to take it without Confent ; and
therefore he concludes that France being Un Roy-
alme de Confequence, that they mult not eafily pro-
mifc any thing, tho’ but once, which they will not
be willing to permit for ever.

My Lords, I have now done with the Proofs ;
in the next place I fhall endeavour an anfwer to
fome few Objetions that are obvious, both from
Reafon and Authorities.

For thofe of Authorities, 13 Hen. IV, 14, 16,
Gafroigne’s Opinion that the King may charge his
People without Parliament, to a thing that is for
the common Profit of the People ; the thing that
he applies it to, is, that the King may grant Pon-
tage and Murage, &e.

My Lords, that the King may grant both thefe,
and ‘Tolls upon ereétion of a new Fair or Market,
or Paveage, I fhall not deny. The Anfwer that
I thall give to them is, Fzrft, That thefe Grants
do charge wenalia only, that 15, Goods carried
to thofe Places for Merchandize; but that any
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Tax may be lad fecundum flatum & facultates;
cither upon the Hundred or County, I thall hum-
bly deny it.

It 1s true, my Lords, by the Conqueror’s Laws
it appears, that Cities and walled Towns were fur
the Defence of the Country, and therefore by thols
Laws no Fair or Market might be kept but in
Civitate aut Burgo muro walliar’. ‘Therefore in
Doomfday-Book in all fuch Cafes it is found, that
there are {o many Maufiones Murales, which by
their Tenure, when need was, were bound ad -
rum reficiend’. That no other Land that holds not
by that Service is liable, appcars by the Parliament
Roll. 1 Ric. IL. pars 2. M. 76. where all the Cities
and Burroughs of England petition, that in this time
of Danger they not being able with their Merchan-
dize to do it, that others that had Lands within
the Towns might be made Contributarics, whe
before were at no part of the Charge.

The Anfwer is, that all according to their Te-
nure, as they have antiently done, fo fhall they
ftill 5 and if this might be done, there would have
been no need of the Statutes of 2 & 5 Phil. &
Mar. cap. 1. 23 Eliz. cap. 4. for giving Power to
tax Men fecunduin fratum & facultates, ro repair
Caftles and Towns within twenty Miles of Scor-
[and.

For the Tolls and Pontages and Paveages, as
there 1s a great deal of Equity that thofe which
reccive Benefit by bringing their Goods to the Mar-
ket, and over the Bridge, fhould contribute to the
Charges that make and maintain the Market-
Places and the Bridges ; fo neither are they com-
pulfory, but voluntary Charges: For as no Mun
pays, but he that receives the Benefit, fo none is
compellable thereunto, but is left to his Liberty.
Neither is there any Colour in refpe of the Town
tlelf, to whom the Murage or Paveage is grant-
ed, why they fhould not be charsed, becaufe the
Grant cannot be but at their own Suits; for if it
be not at the Suit of to# Burgenfinin, the Grant is
void, and to be revoked.

It may be further objeted, that as the Law
hath intrufted the Way and Manner of managing
of Defence wholly and independently to his Ma-
jelty, fo likewife of Aids and Means, as the
Caufa fize que nons and therefore his Majefty
thould not be dependent upon the Parliament for
them.

My Lords, the near Relation between his Ma-
jefly and the Parliament, that they are but one
Body, hath been prefented unto your Lordfhips,
and that his Majefty did exercife the fummmum Ii-
periin there. Bodin lib, x. cap. ult. fays, quod ijufd’
effet poteflar’ tributa nova imponere cujus eft legem
terre 5 but that the Legiflarive is not in his Ma-
jefty, out of Parliament, will be granted.

~ The Subjects Intereft being as nearly concerned
in the Defence, as his Majefty’s is 5 as there s no
Caufe to fear that they fhould not be willine to
proportion the Aid to the Occafion s fo neither
can the Law prefume otherwife, which hath fo
high an Opinion of the Judgment and Integrity
of this Court, that as it is in the Cosi 3 98?it’s
unlawful for any Man to conceive any diflionour-
able Thing of it.

My Lords, my laft Anfwer thereunto 1s, that
by the Law the King hath as independent a Power
to make a formg_n War, as to make 2 defenfive.
It will, as I conceive, be granted, that in this Cafe

his Majefty hath not Power to tax the Subject ;
for then 1t would follow that as well as to the con-

2 quering
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quering of the next adjacent Realm, fo of all
Eurape, the Subject fhould be at the _Charg_e, and
yet the Land conquered be only his Majefty’s ;
and yet upon this Ground, in refpect of the equality
of the Powers, 1t might be done,

Neither, as I humbly conceive, doth this only
anfwer the Objetion, but returns upon the other
fide 5 for his Majeity has Power to make an Offen-
five War, which for the moft part caufeth a De-
fenfivey by this means it fhould be in his Majefty’s
Power to make a Defenfive War, and to tax the
Subjeét for the Maintenance of 1.

My Lords, the laft Objection whereto I fhall
endeavour an Anfwer, ftands thus, The Parlia-
ment 1s a grear Body, and moves flowly; and
that the Cale may be fuch, that the Caufe may be
loft before the Parliamentary Supplies come.

My Lords, how Means of citecting fo fudden
and {o great a Surprize can be {o {ecretly carried,
I thall not examine 1t in Reaton, but thall hembly
oficr unto 1t thefe Anfwers.

That the Service whereby the Law hath pro-
vided for the Defence both for Land and Sea,
they have both the fame limtation of Time with
the Parllamentary Supplies m the Summons of the
"Cenants by Knight's-Service a4d exerciium, and of
the Cingue Ports; forty Days warning is to be
given, as is for the Parlament. And fo it is
probable, for that of AMould, 13 Ed, 1. it was
for others that held by Sea-Service. And ancient-
ly the Summons ad exercitum to the Ports, and
for the Parliament, went out together, or much
about the fame time, that the Parliament might
affefs the LEfcuage; and in cafe the Tenures and
other Revenues were not able to maintain the War,
that the Parhament might provide for further Sup-
plies, as appears Hil. 28 Ed. . M. 15. 21 Ed. 1.
and 44 Ed. 1. M. 15, & 16. &F oportet neminen
legibus effe fapientiorem.

The Tonnage and Poundage when firft granted
for Life, was, that the Kings might always have
Money ready upon fuch fudden Occafions.  In the
Parliament Roll, 4 Ric. 2. M. 42. the Commons
defire Payment of Edward the Thitd’s Debts,
that they might be incouraged to lend the King
in Aid of the Realm, if a fudden Caufe of Necef:
fity fhould fall out. 'The Anfwer is, that-it fhall
be done felsir e petition. My Lords, by this it
appears, that this Objection was not then taken to
be of Weight, many of the Loans are in Canfa
neceffitatis in Articulo.  The Authorities that fur-
ther anfwer this Objection are great, and full in
the Puint. |

The frft is that of the Parliament Roll of 2 Ry,
IL betore citedy the Bufinefs of Defence could not
ftay fo long as for a Parliamentary Supply, yer
agreed, that the Commons without a Parliament
could not be charged ; and therefore the fame
Men that gave the Judgment, prefently lend Mo-
ney for that Purpofe.

In the Statute 31 Hen. VIIL for Proclamations,
the Caufe of making the Stature is expreffed in
thefe Words,  Confidering that fudden Caufes and
Occalions furtune many umes, which do require
fpeedy Remedies; and that by abiding for a Par-
lament, 10 the mean time might happen great
Prejudice might enfue 1o the Realim; therefore the
King’s Proclamation is by that A& made equiva-
lent to an A& of Parliament, but with a full
exception of their Lands, Goods and Chattels :
which as it fhews that before that, by the Com-
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pars 4. Pat. Roll, the Words are thefe,
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mon Law, the King could not, in Cafes of Exi-
gency that could not ftay for a Parliament, take
or feize their Goods, fo they were careful ftill to
preferve their Rights.

My Lerds, after the Statute of 31 Hen VIIL, the
Maxim of Fuflinian was verified in Hen. VIII. as
of the Romar Emperors after the Lex Repia,
whereby the People transferred their Suffrage to
the Emperor, Qued Principi placer legis vim habet
fo all that time was that other as true on the Sub-
je€ts part here, as there in the Digeft, Lege omnia
de Regalis: quod sneusis eff non eff univerfitatis, &
quod noftrusit eff fine falto nofto ad alienos transferri
non poteff.  The y Preditf. of Spain, titul 1.

- » - ™ n .
particular’ 2. gives fomething more to the King,

for he may take from the Subject, pro neceffitate,
Reipublice dato primum tali canfa didke rei bonc
lainbia ejufd’ vel majoris pretii bonorum virerum ar-
bitrio; he may in this Cafe take, giving a Pawn
to the Subject for the affurance of a future full Sa-
tisfation. ~ Lyine in his 66 Book, cap. 35. Bodin
in his 61 Book, fo. 655. affirms, that when Henpi-
bal had put Italy and Rome itfelf into fo great a
hazard, and that there was not Money left in the
common lreafury, that yet the Senate without
their Confent could not charge the People, but
that wnufquifgue of the Senate mutno dabat aliquid
0 dfuin publicuin.

My Lords, the laft Authority for the anfivering

of this Objection, and the clearing of the whole
Bufinefs, is the Commifiion of the Loan. 2 Car.
“ The
¢ great and mighty Preparations both by Sea and
‘ Land, did daily threaten the Kingdom; that
the Safery and Subfiftence of the King and Peo-
ple, and the common Caufe of Chriftendom
were 1n apparent Danger of fuffering irreparably ;
that the King’s Treafure is exhauft, and the
Coffers empty: That the Bufinefs of Supply
cannot endure {o long delay as the calling of a
Parhament, and enquiring into all means juft in
Cafes of fuch unavoidable Danger; the King
1s now refolved to borrow of the Subjed, to
enable his Majefty for their Safeties, and pro-
mifeth Repayment.’
My Lords, the borrowing of Money only is
the thing required, that is for Defence, the King
had no Money left; the Exigency fuch, that it
would not ftay for a Parliament. This Commif-
fion afterwards in the Parliament 3 Car. was quef-
tioned, and upon Debate adjudged by both the
Foufes of Parliament to be void in Law ; by the
Petition of Right prefented fo to the King, his
Majefty denies it not.

My Lords, from this Objetion of fudden Dan-
ger, 1 come to the next, which is the third T hing
before offered unto your Lordfhips, which is an
Admittance, that the Danger fometimes may be
fuch, that the Subje@s Goods fometimes without
their Confent may be taken from them; for
Property being both introduced and maintained by
human Laws, all Things by the Law of Nature
being common, there are therefore fome times,
like the Philifiines being upon Sampfon, wherein
thefe Cords are too weak to hold us, Neceffitas
enim (as Cicero faith) magnum bumane imbecillitatis

2 ™ o ™ ™ ™ ™ [ o T o] [ o ™

patroctutum onnem legein frangit 5 at fuch times all

Property ceafeth, and all things are again refolved
mto the common Principles of Nature, Thefe
Times, as fometimes they are only ifanti, and
concern but fome few, as in Cafes of killing one

other
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. other Mens Lands, or with their Goods -upon
fudden Affaults; fo fometimes they are longer 1n
Continuance, and larger in Extenr, and concern
the whole Kingdom, as it is i Times of War,
quando agitay pro aris & focis flagrante Bello. And
as on the Particulars before mentioned, which are
but for a fhort Time, and that concern {ome few
only, the Law hath %o Power for thar Time, nor
maintains any DProperty, fo i the other Cafe 1t
lofeth this Power for a longer Time, and over all,
A Duffent upon Diffeifn in time of War, takes not
away the Entry of the Diffedee.  Lirth Sec. 112,

no Plenary after the fix Months bars tie Patron of

his Quare Impedit vpen a Prefentation in @ime of
War, 43 E4LIIL Queie Tnpedit 135. No. Br. 31,
And 1 a Writ of Right, where the Serfin mikes
the Title, the taking of Iixplees mult be alledged
to be done tempore recis, the Law allowing no
Eftate 1n fuch Times, but calls it an Cccupation in
ame of War, Lizil. fo. 12. And as inter eving leges
Sent, fo that of Bredi. lib. 4. fo.2.10. that teiipus
Guerre eff tciipus Injurie, is likewtfe true; for
after the Waris ended, the Law, as not having
Cognizance of things then done, gives no Remedy
ior Wrongs in thar time fuftained, as the Cale is
adjudged in the Roll of Kewr. 7 Ed. 1. inter plecita
de guerciis, one Parleton de Petre Randel qrod ipfe
div Mercurii ante feffum Sii7 Thowe, 46 Hen. 111
came to the Town of Clze, and took of the Plun-
tift’s Goods three Oxen, four Cows, and three
Hetfers, and yet detains them 5 the Defendant al-
ledgeth the Pardon of Hewry 111, of Omies fraif-
greffiones fall’ raticue tuibationis tunc in Regno ex-
#fter’y, and that 1t was Zempus Guerre when the
Goods were taken; the Plainuff replies, that the
King pardons only Offences done to himfelf, &
nont tranferiffiones aliis illatas 3 the Defendant re-
jomns, that zempus illud was tempus Guerree, & non
tempus pacis, and upon this the Iffue was joined; the
Jury finds that when the Detendant took the Goods,
Juit tesmpus bellt, & wen tempus pacis, and therefore
it was adjudged for the Detendane,  Tempus belli,
when Property ceafeth, 1s not upen every Ineeiline
or Defenfive War, bur only at fuch times when
the Courfe of Juftice 1s ftop’d, and the Courts of
Juftice fhut up: and this is zempes belli in the Ti-
Situtes, Sec. 112, 99 Ed. 111, Banc, Regis Rot. 49,
the Attainder of Treafon of Thomas 1cart of Lei-
cefter reverled, Errorafligned, Quia teimpora pacis
snaxiime cuim per totuin lemipus prad Caucellar’ &
al’ curie Do’ Regis aperte fuerunt, Et in quibus
Jis cuicung; fiebat pront fieri confuevit, Nec praedici-
#ts Dowiinus Rex n tempore illorwm cuin 1llis explica-
215 equitavit.  That there were greac Armies on
foot on both Sides in this Bufinefs when the Farl
was taken at Bariewe-Bridge, our Hiftories are
tull, bur yet it was not that zempus Guerie intend-
ed by the Law, becaufe the Courts of Juftice were
open, and the King with Banners difplayed was
not in Perfon in the Field.

My Lords, m thefe times of War I fhall ad-
mit not only his Majefty, but likewife every Man
that hath Power m lis Hands, may take the
Goods of any within the Realm, pull down their
Houfes, or burn their Corn, to cut off Victuals
from the Enemy, and do all other things that
conduce to the Safety of the Kingdom, without
refpect had to any Man’s Property. 12 Hesn. VIILI.
o Br. tranf. 406. 8 E4d. IV, 23. that in {uch times
a Subjett may make a Bulwark in other Men’s
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Lands, and that the Laws already eftablifhed are
filent in {uch times.  And alchough in that forefeen
and lingring War of Hannibel’s, whercof 1 have
before fpoken, the Senmate could not charge the
People, yetr when there was a Tamslins Gallicns,
that 15, when the Cifalpani thewr Newghbours, on
the {udden, as fometimes they did, affauleed the
City 5 by the fame Author the Cafe was other-
wife.

My Lords, belides this fudden and tumultuous
War, which fhuts the Courts ot Juftice, and brings
his Mayelty i Perfon meo the ficld, and wherein
Property ceafeth s the Law takes notice hikewife
ol other times of War, as when his Mujefty upon
jufl Caule known unto himfelt by Proclamaiion
proclumeth War aganft any {oraign State, and
hikewife the Law taketh notice of the Ffiucts there-
of 5 that is, that no Subjeét of fuch Piince or
State 15 capable to profecute any Sult m any his
Mujetty’s Courts 5 and likewie, that then it is
Jawtul for any his Majdty’s Subjects o fuze and
keep to their own ufe, the Goods of the Sul jeéts
of any fuch Prince or State, as in the Books are
adjudged. 7 L IV, 130 1370en. VIII. B, Pro-
perty, 38, 22 BEL UL 16, vy Loads, 1t aspears
not by any thing n chis Writ, thacany * ar at all
was proclamed againft any Prince or staw, or thar
it any of his Mujefly’s Subjects had riken away the
Goods of any Prince’s Suly.dls in Chitkerdom,
but that the Party mizhe have recoverd them
before your Lorathips in .ay of his Majeily’s
Courts,  So that the Cale v the firth place is; v he-
ther i time of Peace his Marelly may withous
Confent 1y Parliament, aleer the. Loty of the
Subjects Geuds for the fxfence of the Kewm,
The Tune that will forve the tuen for the bringine
in of the Supplics and Means of tie Lfence, 2
to your Lordthips appears juciciasty by the M iz,
that is feven Months within four Days.  sor the
Wit went out Aug. 1. and commands the Ship 1o
be at Portfinouth, the Place of Rendezvous, the
firft of Meich tollowing 5 and thereby ic appears,
that the Neceflity in refpet of Time was not fuch,
but that a Parliament might in thae time have been
called for the eifiéling of the Supply.

Yet n the next place it is averred, that Selus
Regri periclitchorur, and that was the caufe of 1ii-
mg torth the Writ; and this by the Demurrer if it
thould be confefled, yet chis is but in scneral ;
how, or in what manner periclitabaiur iy corjpet.
By the Law the Defendant may have a Proteltion
when he is in Nego.iis Regni 3 but when he will
make ufe of it, 1t’s not allowable i that Genera-
hty, but he muft thew in particular, in what "T'own
or Caftle, or other particular Service he is in, that
o the Court may judge whether the Caufe be fuf-
hcient, yea or no; and yer that is his Majelty’s
Writ too, as well as that in queftion.  The Books
for it are, 36 Her. V1. 28, 39 Hew. VL. 1.

Yer in the next place, it your Lordfhins fhall
give any heed to this General, as to the Part-
culariof' Pi_r:ltcs fciting  the Coafts, and Pre-
parations  further ad  Regnus viravand’ menti-
oned in the Wnit, the Cafe then, as I conceive, is
this.

In a tume of Peace, his Mayefty’s Vigilan-
cy forefees a Danger likely to enfuie; the Sup-
phes for prevention of this Danger will ferve, if
brought i 1n feven Months after within four days;
yet whether in this their Cafe without Confents in
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Parliament, his Majefty may alter the Proper(y of
the Subjects Goods?

Mr. St. John's fecend Day’s Argusment for

My, IHampdcn.

My Lords, hawing done with the Defence 1
aeneral, 1fhall now endewvour to prove, that this
of, the Sea hath no fuch Peculiarity in 1, but that
it will fall within that ot the Defence in general
wherein, in the fArft place, T will endeavour an An-
{wer to fome Omections both from Authority and
Reafon, that may leem to prove a Right: Amd
{econcly, to fome Precedents concerning the Ufe
and Praflice. '

Of the firft Rank, T fhall begin with Dancgels.
It mav be faid, that the Danes infefting the Realm,
that Ztheficd, for the refithing of them firlt by his
own Authonty, laid this upon the Subject, and
made 1t an apnual Charge.  That after the Con-
queft they feldom infefting the Coafts, the Conquer-
or took 1t not annually as at firlt, but ac {uch
times only as 1t 15 1 the Black Book, /id. 1. cap.
11, when abexteris toutibus bella <ol epinioies betfe-
ruim fucrand,  And that alter Heary the Second’s
ume, the kingdom beng altogether freed from
the Dansth Invalions s aletho’ Daneger loft the Name
and Ule, it never after his time being taken by
Hidesof Landas befere; yet the fucceeding Kings,
by the fume Authonity, did lay Taxes upon the
Stbjects for Detence of the Sea.

My Lords, for Anfwer hereunto, T fhall in the
firft place obferve this only by the way, that the
bet and certameft Authorities agree not what it
was, I mean the Laws of Edwerd the Confeflor,
cap. 11, anl the Black Bock.  For the Conflfr's
Laws fay, 1t was one Shilling uson cvery Hide
of Land, ard the Black Book two Shillings ; by
which 1t thould feem v was little in ufe in Zenry
the Sccond’s time, nor much known. That 11
Cap. iy the Coniefior’s Laws, where this is men-
tion’d, was no part of the antient Laws themficlves,
but {omething afterwards added, appears by the
Words themfelves,  Firf?, it Ipeaks of the Freedom
which the Church, in the 0t Infhitution of it, had
Freedom, we know, was not loft tiil after the Con-
quett; and likewife of the granting of it by /¥7 /i
Rufus m Parliament : and therefore ic thould feem
to be inferted 1n thofe Laws afterwards out of the
laws of Henry the Second 5 for this 11 Cap. and
that of Danegelt in Ileizry the Second’s Laws, are
the fame, De verdo tn verbum, as appears in Hove-
den fo. 244.

but admitting the thing, 1 fhall endeavour An-
fwers to cach Part of the ObjeCtion: As Firft, that
the Danegelt was granted 1n Parliament. Mr.
Cambaen’s Brit. p. 142. obferves, that the Danes firft
infefted the Coafts #un. Dem. 800, and, as his
Words are, with fuch Hurliburlies, as the like was
never hear of, Favock was made of all, razing of
Cities, and burning of Churches; and for their
contintial Piracy, they had got the Nick-name of
Necengiiy, that 1s, Pirates. The Daincgel! firft be-
gan in Fthelred's ime, almoft 200 Years afier the
Daxnes tirft Invalion, for he began his Reign Anuo
Domini 978, Thar Provifion was made for Sea-
Defence in the Interim, and before Etheled’s time,
appears by the many Sea-Fights of 4/fred and
other Kings. That this Provilion was ufually in
Parliament, is probable from that of Juouiphus,
London print. fol. 488, where Auio Dom. 823,
Wh‘i;:h w?s 33 Ycars after the Dares Grft Invafion,
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a Deed t3; the . Abbot of Creiland is diced thus;
Coram Pogtificibus Proceribus & Mejoribus totius
Anglie in.Civitate Londom, ubi onnes cougregatt fu-
mus pro confilio capiendp coutia Danicos Pirates
littora snglie gffidue infoftentes. It King Ethelres,
by his own Autiiority, might have impoitd this, it
1s Lke fomie of his Predeceflors, the Cafe fo necef.
farily requiring it, in almoft two hundred Years
Space would have done it before this time.  That
this of Daiicga/s was done in Parliament, the Wordy
carry as much ; for the Words of the Law are,
Danegeldiieddiia primitus Statut fuit,a Word moft
proper for tie Parliamentary Authority.  Bur fully
by the Laws of that Kisg, 1 mean EibJieds
Laws, in Mr. Lambers's Saxon Lavws, fo. 58, there
ex jagicat ficrum confilis, Peace is made with the
Daies, and a certain Sum of Money granted 1o
the Army, as our Hiftorians obferve,  The Danes,
by Compaiition, were to fend away the whok: Fleet,
laving .5 Ships, which were to remain to defend
the Kingdom againft other Enemics, and the King
vas to mamiun them at his Charge,  That the
Dancgelr vias p:aid to the Daies for this Defence,
many of our i liftorans ebferve. My Lords, that
at the fame Parliament this was provided for, ap-
pears by the Words of the Law, 8/ guis igitur
pefibac Navalis afpiral’ fn Anglia predam feceris,

+*

bic iobis ailium ferat exereitits iy of qaidiu in

Jede wmanf it gine ad Comitat’ fuppeiens’ paraiins om-

sid. I'nat tius was a Parllament, as the Words
thew ity o ic 15 held in the Preface to the gth Re-
port, and flentingten fo. 205, If this Was not the
Daiicgole, yor this 15 clear, that in that King’s
ume then Provifion conira Navales apparatus was
mase by Parliament.  Primum fatacront sl
sifeuflo confilio quad infi Daw's Cenfum perfolverent
Regibus nasig, noftris modo por fervitia ex confuetu-
dine gued D:ais perfolucbatur ex ineffabili terrore,
That Daicgeit which after the Conqueft was paid
to the King, we fee by that Author, Priuuim fa-
tuerunt cngl s fatatum Angl’y muft needs be by
rarliament. I the Danegelt in fuch time of great
Danger, was not mmpofed without Parliament, it
nmult ftrongly make againft thefe that thall ob-
JoCt It

Lhe Lanes having quitted the Realm; that the
Daiiege.: was relealed by Edward the Confeflor, as
Inzuiphiis fo. 510, and Hoveden 253, and all our
fater Hliftoriane.  That of Zugulpbus, my Lords,
alone, 15 without Exceptions, who lived i thofe
tmes 3 he was brought up in Eig/usid in "the Con-
feilor’s Paye, and therefore knew what he wrote 5
he afterwards went over into Nersmandy, and was
the Conqueror’s Secretary, caine over with him
to the Conquelt, and at his own Charge maintain-
ed twelve Forfes © be was o great at the Court,
that, as himfelt writes, fo. 514, quss voluit buiiifin-
Uity quos Velnit cxaltavit 5 and pag. 518, a Charter
of the Congueror’s to the Abbey of Crezsland was
made, ad pelilienem Pamiliaris mesi Inzulphi 3 and
therciorey 1n all likelihood, weuld not report this
partiaily agamnil. the King,

My Lords, that we are not to put out our Fires
upon ringing of the Cui Fex Bell, we have no
other Law tor it but Difufe s and the Teilunony of
Fiftorians, that Hewsy L releafed it

For that of the Black Book, that/f7/ 74 the Con-
queror retained 16, Quando Bella vl spinicies Bellorum
fuerint, as that Bock 1s mutaken in the thing, fay-
1ng it was 2 5. every Hide of Land, being in wuth
but one ; fo it is poffible he might miftake in the
other too.  That 1t was relealed 10 22eraum 1s ap-
parent,  That many things were done de fado,
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t> the infringing of the Liberty of the Subjects
coth in his ume, and the tmes of fler L ﬂn:d_
Hen. 1L too, it is clear by Hiftorians; and 1f
it were not releafed before, yet that King Srepbeir
relcafed it, 15, Huntinedon fo. 221, Heveden fo. 2750.
Hoc deo woluit, fay thefe Hiftorians, jed aibil hoiuii
fesit » and, as all our Hiftorrans agree, that afer
f{en. 1s time, in whoie Reion the Black Book
was compiled, it was never paid 3 fo it may be
colledted cut of the Red Pook, for all or molt of
the Aids and Efcuages in Hen. II’s time, and King
Yobi’s time, ave there mention’d.  In § Zea. 11
tis {2id, crod Doncgelium affeffum frit 5 but afier
that, ncither in his time, ner m the time of King
Yobir, or of any other King, is any more Mention
of it. Sir Hewry Spelman, in his Gisffary, faith,
thatwhen it was taken in the Conqueror’s time, and
{ince, it was Confiltis magnatibus & Pailiaicntar
deiisie enlberiter’ diminat’ funl.

My Lords, in the laft place, if the fucceeding
Kings, wiiztato #eiiiie only, have in licu thereot Jaid
other Taxes upon the Subjecis, they muit hold
Proportion with that of Dancgels 5 that 1s, that
they have been equally fet upon all the Inland
T'owns throughout the Kingdom, as that was, and
xitd. upon cvery Hide of Land ; and likewife in
time, and that there was no Intermuflion, but that
in Rich. I’s time, and King Toli’s, which were
active, that then itwas put in Execution, Clagfi15.
Yol AL 3.dor &S 7. and Maz, Paris Pag. 312,313,
The Pope had granted the Crown of England to
the Trench King, who was ready to mvade the
Realm ; great Provifion cf Shipping was made,
ad illiberationes Revis & ad flipenndia Rezis ¢ {o far
was this King in this time of Neceflity, from im-
pofing any Aid upon the Subjetts for the Defence
of the Sea, as that he himfelt bore the Charge.

My Lords, the nexe Authority thar I fhall infift
upon, is, that in the Terms of the Law, fo. 11..
in the Title of Hidage, the taxing by Hides was
ufed much in old Times, and that chiefly 1 King
FEthelred’s Days, who m the Year 1006, when the
Danes landed at Sendoich i Kent, taxed all the
Realm by Hides, and cvery g1o Hides of Land
fhould find a Ship.

My Lords, my firft Anfwer to this is, that this
was done when there was a fornudable Enemy,
and which foon after concuer’d the Kingdom, was
upon the Shore, as by the Book appears ; and
therefore *tis likely thar the Cowts of Juftice were
thut, and that the King was then in Perfon in the
“leld.

Secondly, This was but Afus unicus, and even
by the Common Law, that eafily admits of Cuf-
toms not good ; 1Us #7us binus that hath any
Colour futroducendi confuet nilinein.

Thirdly, It appears not by any thing in the Book,
but that this might be done by Parkiament, many
of the antient Acts of Parliament are fasuit Rex ;
and whereas the Book faith, Taxmng by Hidage
was much ufed m old Time, that thefe were by
Parliament, appears both by the-Ufe and Autho-
rity exprefs in the Point 1n Print, Doeosnnfdey- Bosk in
Beiks, Quando gelduin debetrr, Matth, Paris 78o.
many Corneagia & Hidagia, recited n Parliament,
that had been formerly given to that King m Par-
liament, Bred. in his fecond Book, fol. 37. 1s
exprefs in the Point, that they cannot be taken but
by Grant in Parliament, his Words are thele
Sunt quedain commtiies prfletiones que fervitia now
dicuntui, nee de confuetudinne ventunt nifi cuin wecelfi-
tas inlervenerity ficwt fiat Hidegia &G Corneagia de

£38 5%, The King aganft John Hampden; Efg; 13 Car. T

neceffitate & coufenfu totins Regni intrecuZa, Rot.
Parl. § Hen. lII. M. 4. -

My Lords, the next Authority I fhall infift on,
is the Cafe of the Abbot of Roedertfhiridoc in Kent s
which, becaufe piiiza facie, it feems to be o the
Powe, T will put e at Jarge. A4, 25 Ed. L fuient, 1,
Bane, Rot. 77. The Abbot brought a Replevin
againtt Adam de Bridlond and others, for taking his
Cattel 5 the Defendints avow n thefe Words,
Dicint eniit occafione tirbationis inter Regein, &
Regem Francie fuborta, affignatus fuir Willielmus
de Leighbourne ex parte Regis ed Cuflodiam Marie

facicnd’ ratione cujus cnflodie faciend’ terra & te-

acitciite bominuin ejufd’ Comitatus agiffata fucrunt
ad cuffed’ feciend’.  And the Abbot was affefled,”
02 Ed. L at 7s.the23 Fd L avt 125, and 24 F4. L
at 155, ad pied’ cuflod faciend’ 5 and becaule he
refuled to pay, that the Pefendants being Col-
leGtors for the Town, diftrained the Abbot. The
Abbot, 1 Bar of the Avowry, fays, that for his
Lands he was aflefled to find a Forfe and Man 1
fubfidinin: Cuftod’” pred’, anel that he found his

Horle and Man accordingly, ad cord’ Crtedioin
faciend” 5 and therefore demands Judzment, /e

& ead’ occafione cutod proed’, he cught to find
the Horle, & wibilominns pred® pecuiioi folvere.
The Defendants maintain their Avowry, and fay,
that the Abbot had divers other Lands wichin the
Town, that he was affefled for them, tor the Mo-
ney, and that he was not affefled for thoft for the
Man and Horle ;5 thereon Itfue is jeined, and Day
aiven, without any more thereupon that I have fuen.

My Lords, befidcs the Authority of it in point,
thefe two things may be further objected fiom this
Cafe. T'he County was agifted o Cuffodiam inaris,
and likewife to find Forces. My Lords, for the
laft, T have before admitted, and by the Statute of
Vinenefier that may be done, for the Service was
to be periormed m Aens, the fame County where
the Land L. |

My Lords, becaule this Cafe prima facie hath
fome thew of Authority 1n Poing, T fhall endesvour
a full and clcar Anfwer unto it. By the Cafe iz {if
1t appears, that thefe Sefls were in time of War,
the Woras ave, occaftene turbationis inter Rezn &3
Regem Proucey netther was the War with France
only at that nme, buc likewile with Scotlaid and
Il ales, and all the Effects of War accompanied it.
The French had Janded in divers Parts of the Realm,
and 1n particular, 23 £4. 1. in this County of Kev,
and had burnt the Priory, and the greateft Pare of
Dozer 5 the Havens were fhut up for a great parr
of that time ; the Goods both of the Fiench and
Scairfh Natonwere feized through the whole King-
dom; the Lands of ail Priors Aliens were fiized,
and thoft that were upon the maritime Parts re-
move«, and Natives put into their Houfes, and ali
Strangers whatloever, that landed within the King-
dom, to be arrefted. All thefe, if any of them
fhould be denied, will be made good, not only by
our Hiftories, but hkewife by the publick Records
of the Kingdem.  So that my firft Anfiver is, that
thefe Seffes were In the tme of an actual defenfive
War from the two nextand greateft Siatcs unto
the Realm.

My fecond Anfwer is, that it appears not ar all,
by any thing in this Cafe, that thefe Sefles were
made by any Authority from the King ; for the
Words are only m the general, that the County
vas agilted, and that the Abbot himflf was agift-
ed, but fays not by whom, or whofe Authority.
That 1t was not by the King’s £uthority, appears
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sehhorne’s Commifiion appointed ad cuftodsans
?Lﬁfj%affeﬂd’, as the Words of the Cafe are ; for
by his Commiion whereby he was to do this,
which is Rot. 22 Ed. 1. M. 8. he was {o far from
having any Power to tax the County hereunto, that
he's commanded for Victuals, Arms, or other
things that he fhall nced in this Bufinefs, that he
thall pay thofe from whom he fhall have any fuch
thing, which likewife is enter’d in the Communia,
2g Ed. L Rat. 77. My Lords, that there were
Patliaments in every one of thefe Ycars, appears
by the Summons, and thofe in Words not ufual 5
for the great Fleet of France being mention’d, and
that the French did intend Linguam Anglicanam
oiniino delere, they were now called ad traéland
srdinand’ & faciend’ wobifcum, and the Lc.}rdsi, &g
aliis Tncolis Regni qualiter fit bujufinodi periculis 0b-
viend’, as it is in the Clofe Roll, 23 £4.1. M. 4.
dorf. and 24 Ed. 1. M. 7. dorf.

My Lords, that accordingly Order was taken
cwn Tncolis  and that the Gentry and other Inha-
bitants, by way of By-law or Agreement amongift
themielves, did make Provifion in this Particular,
I thall endeavour to prove to your Lordifhips: that
it hath been done at other times, and that fuch
By-laws are good, appears, 14 Ed. IL. Ban.
Regis, Rot. 6o. The Scors entering Durbam, a By-
law was made by the Inhabitants for the raifing of
Money, and one that refufed it was adjudged to
pay it: befides Leighborne, who was Admiral of
all the Euglifh Fleet, there were Ctffodes maris
in each maritime County; thefe, as appears by
Comintnia, 24 Ed. 1. Rot. 78. dorf. were chofen by
the Commonalty of each County ; and that thele,
together with the Sheriff and Inhabitants, did make
Orders for thofe things, appears by the Communia,
23 Ed. 1. Rot. 79. where Writs are directed to the
Sheriff of Kent, and to the Sheriff of other maritime
Counties, commanding them that circa maris cuftod’
vifis preefentibus Milites & potentiores liberos homnines
de Balliva tua evoces, & cum ipfis provida circttin-
[peciione deliberes, how he fhould do ir, 'This,
I conceive, is exprefled in Point, and the Practice
grounded upon that in Parliament, ad eidinand’
et Incolis.

My Lords, my third Anfwer to this Cafe is,
that thefe Sefles were for Land-Service only, and
not for Shipping. And this appears, Firff, by
the Cale it felf; for the Abbot, in Bar of the
Avowry, fays, that he was fefled to find a Man
and Horle 7n fubfidium cuffod’ pred, which muft
be for Land-Service ; and therefore demands Judg-
ment, /I una ead’ occafione cuftod’ pred’, he ought
both to find the Horfe and to pay the Sefs. This
i1s not dented by the Defendants, but they fay thac
the Abbot had other Lands ; and that this Sefs
was for thofe other Lands ; fo that 1t is admitted
that the Sefs for the Horfe, which muft be for
Land-Service, and that for which they avow, were
both for the fame Ufe; -all the Difference 1s, whe-
ther the Sefs were upon the fame Land or no,

My Lords, if the Sefs, for which the Defen-
dants avow, had been for Shipping, they might
have admitted all that the Abbot had faid, in Bar
of their Avowry; that is, notwithftanding he found
~ Arms for Land-Service, that yet he might, for
the fame Land, have been feflfed again to the find-
ing of Shipping. Neither do I doubt, but that
the Parties, 1n the Action now before your Lord-
fhips, do find Arms, and yet they are fefled for
Sh%?pmg f and that it will be ftood upon by the
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other Side, that the finding of Arms for Land-
Service excufeth not for Shipping.

But 1t may be faid that the very Words are,
that the Sefles were pro Cuftod’ maris. My Lords,
by divers Records 1t appears exprefly, that the
Cuftody of the maritime Part- of the Land is
called cuftod’ maris. Clounf. 23 Ed. 1. M. 4. dor/.
A Wit directed ColleGoribus pecunte ad cuffodian
maris, n this County of Kent, commanding them,
that in refpect that the Cingre Ports were at the
Charge of Shipping, guod quieti fini de cuffod’ ma-
ris faciende, which muft needs lie at Land. Com-
munia, 24 Ed. L. Rot, 79, A Writ to/¥illiam Bonell,
(3 fociis fuis ad cuftodiam Maris in Cows® Suff
aflignatis, and yet all that they are to do in that
Office is for Defence at Land. So T7in. 31 Ed. L.
M. 20. Communia. This Cuflodia Maritima, how
it 1s to be done appears, Rot. Parl. 46 Ed, L
M. 49. and by the Statute 5 Hen. IV. cap. 3. it 1s
to be done as heretofore it hath been done accord-
ing to the Statute of Winchefter,

My fourth Anfwer to this Cafe is, that the
Plaintiff was a Clergyman, and the Clergy having
denied in Parliament to aid theKing, as the Laity
did this Year, at this time they {tood in the King’s
Disfavour ; and in Hil. Term. 25 Ed. 1. Rot. 17.
the King commanded all his Courts of Juftice,
that 1f any Clergyman was Plaintiff’ in any Action,
god nulluin ei fiat Remedinm, And therefore
Walfinghaur, in his Anunuatis Confiliis of this Year of
25 Ed. 1. fays, that 1t was Clero Ayglie importabilis,
quia de proteitione Regia eff exclufus, & per Regem
nibilominus depredatm. .

But, my Lords, if I fhould let all go that hath
been faid, yet, under your Lordfhips Favours, the
Cafe 1s of no Authority at all ; for, admitting that
the Sefles were for Shipping, and that by the
King’s Authonity ; yet had the Plamtiff no Rea-
fon to put himielf upon the Point of Law when
the Matter of Faét would help him; for the
Plaintiff fays, that he had been fefled before for
thofe Lands, the other Party fays no, but that it
was for other Lands, and upon this the Iffue is

Joined.

Nay, my Lords, if there be any Authority at
all in the Cafe, under favour, it is ftrong the other
Way ; for if the Sefles were for Shipping, the
Abbot fays, that before he had found Arms for
the Land-Service, and demands the Judgment of
the Court, 1f therefore he ought to pay this Sefs
too. The other Party, if the Law had been
clear, might have demurred thereupon ; fo that
the Authority fways this Way, that none for the
fame Land are chargeable for Arms at Land, and
Shipping too. '

My Lords, not only for the clearing of this
Cafe, but all other things that concern it, either
in the mere Right, or Matter of Fa&k before the
29 Ed. 1. that before the Parliament at Lincols
29 Ed. 1. all things concerning the King’s Preroga-
tive, and the Subjets Liberties, were altogether
upon Incertainties. The Statute of Running
Mead, Magna Charta, Charta de Forefla, had
been confirmed at leaft eight times, from 17 Fob.
unto 29 Fd. I. and yet not only the Practice, but

likewife the Judges, in the Courts of Juftice,

went clear contrary to the plain, both Words and

Meaning of them. By the fecond Chapter of

Magna Charta, a Baron, pro Baronia integra, was

to pay but one hundred Marks for his Relief ;
the Practice and® Procefs of the Exchequpr till
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29 Ed. 1. was always for this Relief one hundred
Pounds. Michaclis 28 Ed. 1. Rot. 34. Commtina,
after the Death of Fobu Gray, that held per Ba-
soitam, the Queftion was, whether he fhould pay
100/, as the Record fays, prout antehac oinerarz

folchat, or 100 Marks, prepter Confirmationeni fe-
cundum Magnam Chartam 3 and this the Court

would not determine before they had coniulted
with the King; and yet the Statute of Aagna
Charta had been confirmed by 25 Ed. 1. and like-
wife the fame Year, as appears by the Statute de
Articulis fuper chartas. Communia. M. 13, Ed. 1.
Rot. 26. Ihilip Mermion died, and 100 /. paid for
his Relief. It was now 29 E4. I, and in queftion,
whether 100/, or oo Marks Admittance, fices
haSenus, they were always 100/, becaufe the
King had confirmed Magna Charte 29th of his
Reign, and by his Writs had commanded his
Courts to inroll it, and would have it de c.etero in
oimmibus fuis Articulis obfervari, My Lords, of t‘his
kind there be many Cafes. The Charter of King
Fobn, and of the Foreft, cap. 10. 1s Nullus de
cetero amitiat Vitain vel membitin pro venatione
aoffre 5 and yet againft che plain Letter and Mean-
ing, Communia Trin. 29 Ed. 1. Rot. 44. Adam
Gower of Scarborongh, as appears, had m this
King’s Reign been beheaded, pro venatione, in the
‘Foreft of Dandy; and now an Inquifition went
out to find, what Lands and Goods he had, and
then upon the Return, the Queftion was, whether
his Land was forfeited, and fhould efcheat upon
fuch an Attainder, and refolved that the Land
was not forfeited. Pafch. 22 Ed. 1. Rot 48.
The King’s Shepherd had put the King’s Sheep
into 2 Man’s Ground, who had diftrained them ;
and for this Procefs went out of the Exchequer to
punifh the Man, who there pleads, that he knew
not that they were the King’s Sheep.  And there
Rat. g1. derf. Leflee for Life of a Manor of the
King’s, with an Advowfon excepted, the Court
declared, that he had forfeited the Manor it felf.
By thee Cafes it appears, that neither the Prac-
tice, nor the Proceedings in the Courts of Juftice
in thofe Times, in Things between the King and
the Subje®, are fo much to be relied upon, as the
‘Woras of the Law. |

Iy Lords, it may further be objected, that at
Comimon Law, before the Statute of Winchefter,
the King might compel the Subject to find Arms
for the Defence of the Kingdom, and therefore by
the fame Reafon, he may charge them to find Ships
for the Defence of the Sea. ‘

My Lords, not granting the Thing, yet for the
prefent admitting 1t, I fhall thereunto give thefe
Anfwers.

That his Majefty, by Tonnage and Poundage,
and the other Duties at Common Law mentioned,
hath a particular Supply for that of Shipping, but
hath nothing in particular for the other of Arms ;
2nd therefore that may with more Reafon be laid
upon the Subjett than the other. And yet for
one of the principal Things 1n that Statute of
Winchefter, that is, for Watching and Warding,
the King before that Statute, had a particular and
certain Farm or Sum of Money of each County
for the doing of 1t which after that Statute, the
County was difcharged of, becaufe by that _Statute
the Counties took the Charge of doing of it upon
themfelves, as the Cafes are. Comm. Hil. 20 Ed. 1.
Rot. 10. and Br. Trin. 43 Ed. 1. Rot. 22. dorf.
181, pro Com’ Northumy’ and 100 pro Cuiiber
{and, sl
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My fecond Anfwer is, that each Subje, and
that fecundum flotuimn &5 facultates, is alrea&}f charge-
able for that of Shipping, as hath bcen before
proved ; and therefore if he be chargeable both
in Money and Kind too, the Charge is double i
the one, and but fingle in the other. Neither
could it hold Proportion with thefe Cafes of
Watching and Warding, where the Counties were
difcharged of the Money, when they took the
Thing in Kind upon themfelves. And therefore
this Objection cannot, as I conceive, be made, un-
lefs his Majefty firlt quit all the before-mmentioned
Duties laid upon Merchandize.

My third Anfwer is, that in that of Arms,
there 15 only Mutatio Speciei, changing of Money
into Arms, for they remain the Subje@s ftill in
Property, and are in his own Cuftody 3 he may
fell them, or employ them at his Pleafure to his
own Ule: but in this way of Shipping there is
ablatio reiy 1n refpect of the Victuals and Mariners
Wages.

My fourth Anfwer is, that that of Arms is not
only for the Defence againtt Foreigners, but in
Warching and Warding, upon Hue and Cry, and
otherwife to keep the Peace within the Realm,
and for the Execution of Juftice, by aflifting the
Shernff when he fhall have occafion to ufe the
Poffe Comitatus, and otherwife, all which do fail in
the other.  And as the ufe of Arms is more ge-
neral, fo are they for the more immediate De-
fence of that Element, wherein we have our
ufual and certain Livelihood.  And yet the order-
ing of thefe for three hundred Years and upwards,
was by Authority of Parliament.

Laitly, my Lords, in refpeét of the Victuals
and Mariners Wages to be found for xxvi Weeks,
the Cale m queftion, as I conceive, cannot be coms-
pared to that of Arms, but rather to that of taxing
the Country for finding of Soldiers to go out of
their Counties,

My Lords, the next Objeéion that I fhall en-
deavour to give Anfwer unto, is, that it is in his
Majefty’s Power, for the Safety of the Realm, to
fhut up the Ports and Havens of the Kingdom,
and thereby to make a general Stoppage of all
manner of foreign Trade; and therefore as his
Majefty may anticipate Gain, by barring Men from
the exercifing of their Callings, fo by the fame
Realon may he take fomething away.

My Lords, My firft Anfwer is, that the Law
therein doth truft the King only with that, which
being done, is moft to his own Lofs, as in refpe&
of the Cuftoms and other Duties this of prohibiting
foreign Trade would be.

My fecond Anfwer is, that this cannot be done
but in time of War, and imminent Danger, and
that therefore this Objection will not be feafonable
till the other be put in Execution.

The Iaft Objection is, that in divers o]d Charters
of Libertiez and Exemptions, the Patentces are
freed de Danegeldo & Navigio, hereby is implied
Right.

My Anfwer is from the fame Charters, it may
as well be inferred, the Subject is bound to make
and repair the King’s Parks and Houfes, and to
make up new Bridges, and divers other Things,
thefe Charters of Exemption freecing them ab
operationibus omnium Regalium Parcorum & Poy-
tinin, and from divers other Things which by Law
the Subjeét is bound unto.

My Lords, for the Precedents that, from Mat-
ter of Fact and Charge, may be brought for proof
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of the Ufe and Matter of FFatt, asIdo not pro-
fefs to know them all, fo if Idid, yet Tirmewould
not permit to give a particular Anfiwer to each of
them ; I fhall therefore offer thele general Anfwers
to them.

The moft of them, or all of them, are for
charging the Sea Towns, and Hgv'en Towns
which have Ships, and many great P1:1V1lcges, aqd
are infranchifed for that Purpofe, asis declared in
+he Parliament-Roll of 13 £4. IH._ M. 11, before
cited. Thefe that are to find Ships; hefides the
main Prefcriptions for Wrecks and Benefit of
Fifhing, are difcharged of Arrays and Defence at
Land, as appears not only by the Parlament-Roll,
but by the Scozch Roll 10 Ed 11l M, 28. dory.
The Town of Shorebasm, in the County of Sffex,
time out of mind had found Ships, and therefore
being by the Commiffioners of Array taxed to
Arms for the Land-Service, a Superfed’ for that
Caufe awarded. Trer Suffex, 7 Ed. 1. Rot. 63. dor/.
William de Bruce, Lord ot Sherebem, upon his
Claim adjudged, that all the Cuftoms of Mer-
chants at Shorehain belonged to him.  Rot. Pat,
26 Ed. 1. M. 16. the Town of Yarmouth, pro fer-
witio Naviuin impenfo & impendendo, arc difcharged
of all Subfidies granted in Parhament, pro Corporibus
Noviuin, &3 attito : & CommuniaTrin. 31 Ed. 1L Roet.
30, The Town of Baldfey,in the County of Suffex, for
the fame Caufe difcharged by Judgment of the
Court. Jter Kant. 21 Ed. 1. Rot. 44. dorf. Certain
Land-holderswithin the Cingue-Poits have Taillage
de quolibet howine applicante,upon their Lands, Peti-
tions 1 Ed. 1IL Rot. 9. Office de Pat’, In Confidera-
tion of the Charge of providing Ships, the T'own
of Southampton Petition, that their Privileges of
having Cuftoms within their Ports be confirmed to
them ; that they had thele, appears Hil, 13 Hen. IV,
Banc. Regis Rot, 39. where they are indiéted for
Extortion, for taking more Cuftom than was due.
Rot. Parl’ 45 Ed. JI1. The Commons pray, that the
Franchifes of the Sea Towns and Havens may be al-
lowed them as heretofore, and that by default there-
of, the Navy of England 1s much decay’d, to the Dif-
affurance of all the Realm if need fhould be. That
thefe that are not Maritime Towns ought not to be
charged, which 1s the very Cafe of the Defendant,
I thall cite to your Lordfhips exprefs Precedents.
Clanf. 13 Ed. UL M. 14. par. 2. The Town of
Bodinin in Gornwal difcharged of Ships, becaufe in
dictavilla Portus non eft &5 longe a Mari &3 diffat, and
hath not ufed before-time to find Shipping, and
an Inquifition awarded to inquire of thefe Particu-
lars ; whereby it appears, that the Inland Coun-
ties had not fo much as de faffo been ufually
charged with Ships. » Rot. Fra, 21 Ed. 1II. M. 17.
thofe Towns que Naves non habent, & que aliis
Naves babentibus contributoria non exiftunt, that they
fhould be difcharged ; 1t appears thereby that fome
Towns that are Members of great Sea Towns,
arc contributory to Shipping, and other Inland
‘Towns are not contributory. 2 Pars Rot, 2 Rich. 11,
M. 42. 1n which 51 Ed. HI is recited, whereby
it 1s likewife recited, that the Burgefies of Beverly
had, by their Petition in Parliament, complained,
that their Town is in Joco arido €5 a mari, that ad
Smiffram procurationem quorund’ machinantium ipfos
1irdebite pragrovare adcontribuend’ hominibus devilla
de Kingfeon fuper Hull, to the making of a Barge
per Mandatum Regis 5 now they pray de omnibus
&I fingulis bujufinodi oneribus infolitis, to be dif-
charged by their Charter, and it appears they are
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difcharged accordingly, and this now exeriplified.

2 Rich. IL. |

To thofe of 48 Hen. IIL. both for Tuxes for
Soldiers and for Shipping, I fhall give a particular
Anfwer, that it was then Tembus belli, when the
Courts of Juftice were fhut ; for the Commiffion
went out after /pril, and in the Red Book fz. 241.
6. 1t was tempus belli from 4 Sept. 48 Fen 111, un-
ul the 1oth of Sept. 49 Hen. IIL and that the
Courts of Juftice were fhut up, appears 49 Hen.
Ul Rot. 4. Comin’ Scaccario non fues® Barones rofi-
dentes in Scaccario, ad Paf. 48 Hen, 111, ad Coms®
Paf. 49 Hen 111, propter turbationems nuper babi-
tam, there were no Sheriffs in aligribus Comitatibus,
48 Hen. 111. and thofe that were i paterint fic fo-
cere que ad officium vic’ pertinebant.

To the Commiffions 20 Ed. I. M. g. in the
Patent Roll, dz puniendo homines that refufed, i
Is guia ad Rogatum inittere non concefferint, fo many
Ships. And 1if a By-Law were good to bind
them, as is before proved, as well as their own
Promife, it may be {o; but I have never feen any
legal Proceedings againft any of thofe that re-
fufed at that time, fave only againft the Ciige-
Ports that are fummon’d by their Service. P.
33 Ed. 1. Banc. Regis Rot. 82. againkt Seaford, as
a Member of the Ports, and the Charge is, that
per fervitium tencuntuic tnvenire tiam Navem. '

For thofe of £d. the Third’s time, his Reigp,
for the moft part, was a time of War ; and that
the Offenfive brought a Defenfive upon the King-
dom, is plain. Walfingham faith, Page 119, 131,
that 10 Ed. IIL. the Freuch burnt Southanpion.
And Stowe, Page 234. fays, that 12 Ed. II1. they
affaulted Sontbampton, and burnt part of Plysouzh,
13 Ea. 111 they affaulted the [fle of Wight; Ro:.
Parl’ 13 Ed 111 pars 1. M. 9. that they had done
much Miichiet 1n the Weft Coafts, and conquer’d
the Ifle of Guernfey. Rot. Sco. 10 Ed. IIL. M. 5.
dorf. and M. 2. and all the Ports of Eugland were
fhut up.

My Lords, in thefe Years wherein moft of
thefe Writs iffued, the great Danger appears ; and
yet that the Charge laid upon the County was by
By-Law and Agreement, I fhall cite to your
Lordfhip the §cosifh Roll, 10 Ed.III. M. 3. The
French niding at Anchor at the Iffe of Wight, the
King fends divers Privy-Countellors to Dover,
and commanded all the Officers, Mafters of Ships,
Mariners and Inhabitants from the Thaies Mouth
to the Weff, to come thither, ad traffand’ with
thofe Lords of the Council for the Defence of
the Sea by Ships; and i the Record it is cited,
that notwithftanding the King’s former Command,
battenus quicquid non facer’ imprefs’, the Writs for
Shipping iflued before, and were not executed :
and therefore now a Commiffion, if {o it might be
done with Confent. 20 Ed. III, other Writs went
out, Rot. Franc. pars 2. M. 24, 20 E4. 11, a Writ
to Yarinouth propter pericnla Maris to ftop up their
Haven, and Rot. Frauc., pars 3. M, 19, that no
Iifhermen go out to Sea,

I fhall endeavour a particular Anfiver to this.
Clayf. 10 Ed. 1L M. 23. the Writ fays, that valida
defenfionis fuper Mare folvi non [olebant temperibus
Progenitorum of the King. To this I fhall give
this Anfwer, that thefe Wages were demanded
before their time of going to the Service ; and
the Record s, bujufinodi wvadia have not been
Pﬂldf
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My Lords, 1f this Anfwer be not fufficient, my
Second is by denying the Thing ; for befides that
of 15 Fshos. in that Time of Neceffity, the
Ships were to ferve ad liberationes & ad fipendia
Regis 5 and 46 Hen. III. M. 4. both in Ed. L.
Ed. 11. and this King’s time before the tenth Year
of his Relgn, Wages for Defence were frequently

aid,

’ My Lords, becaufe I know not how far this
will be ftood upon, I fhall fpare the citing of any
of them, and to this purpofe fhall cite to your
Lordthips only this Cafe. It is amongft the Par-
Iiament Petitions 1 £4. IIL. and tranfmitted into
the Excheguer, Hil. 2 Ed. 1L dorf. the Fifhermen
upon the Coafts of Zawrmonth, 20 Ed. II. were dal-
ly robbed and killed, and for refcous of them,
thofe of Yarmeuth were commanded to fet out
fome Ships to Sea; and Adam Bridlington, tne
King’s Clerk, fent with 300/, to fet out this Fleet,
which the Men of Zarmonth intended they thould
have as Wages for the Voyage ; but the Clerk
would not let them have above 230/ and that as
Money borrowed of the King, and for this they
gave their Bond of Repayment thereof. 1 Z4.
3. they complain in Parliarent,- and pray that
they may be difcharged of the 230/ and that
the Bond may be cancelled ; which is adjudged
accordingly, and tranfmitted into the Lxcheguer
for a Tnal, whether the Service was done or not.

My laft Anfwer to thefe Precedents is, that the
Matters of Faét in thefe Years, to the Violation
of the Subjeéts Rights, procured upon frefh Suits,
not only the before-mentioned Statute of 14 E4.I1L
cop. 1. agamnit any Charge to be faid upon the Sub-
ject without Affent 1n Parbament, but afterwards
they complain in Parliament, 15 Ed. IIl. M. qg.
that their Goods were feized, and their Bodies
taken without any Suit commenced againft them,
contrary to Magna Charta, and the Statutes and
Ordinances made thereupon with fo much Dif-
cretion of their Anceftors; and in particular in the
Parliament-Roll of 22 Ed. III. M. 4. for the guard-
ing of the Sea, and in 26 Ed. IIL. M4, 9. and 37
Ed 1l M. 2. as before in 15 Ed. IIL.

My Lords, I now come to the laft Thing, which
is the Proofs in the Point, which I fhall humbly
offer to your Lordfhips, The firft Authority that
I fhall offer unto your Lordfhips, is the Patent-
Roll, 26 Ed. I, M. 21. whereby I fhall endea-
vour to prove to your Lordthips thefe two Things.

The Confeffion of that King and his Council,
that he was fo far from having Power to tax the
People for the Cuftody of the Sea, as that he is
bound to make Satisfattion for any thing taken
from the People for this Purpofe. The fecend,
that the Charges laid upon the People for the
Cuftody of the Sea, were the principal Grie-
vances that occafioned the making of the Sta-
tute of 25 Fd. 1. and the Statute of de zallagio non
concedend.

For the Firft, that the King declares that he
had a Defire to redrefs the Grievances made to the
People in his Name, and inftanceth what they were,
veluti de rebus captis in Ecclefiis, {3 de aliis rebus
captis &5 afportatis tam de Clericis quam de Laicis,
Jroe pro cuftodia Maris vel alio modo quocungue 5
whereby, my Lords, there’s an Acknowledgment
that it is Grievance, and to be redrefled, to lay
any Tax upon the Subje¢t for the Defence of the

Sea.
Commiffioners are there named throughout all

England to inquire of thefe Gricvances; herein they

37. The King againft John Hampden, E/7;

Juftum fuer’ nothing having been
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are tn proceed according to certain Inftruions from
the King and the Counctl, which are thefe three.

Firft, Whether the Things were taken without
‘Warrant, and if fo, then the Party that took the
Goods 1s to make Satisfaction, and further to be
punifhed for the Trefpafs, Secondly, If there were
no Warrant allowed, then the Officer was to make
Satisfaction, Thirdly, If all were done according
to, and in Purfuance of the Warrant and no more
then what upon Certificate thereof is, the Words
are & enferra tant que 1l f¢ frenera appais pur rea-
fon : The King hereby promifeth, that whatfoever
Things were taken from the People by any Com-
mand of his for the Cuftody of the Sea, that he
will make reafonable Satisfaction to the Party for
fuch Things.

My Lords, for the fecond Thing, that is, that
thefe Grievances occafioned the making of thefe
Statutes, 1s clear from the Words of the Patent ;
for they were made poff guerram inter Regnmn &
Regem Francie, which, as appears by the Cafe of
the Abbot of Robertfbridge, were from the 22d to
the 25th of Edward the Firft, and by all our
Hiftortans, and many Records. It appears like-
wife, by thofe other Words, that the King, before
his going into Flanders, intended to have remedied
thofe Grievances ; he went over in Septewmber,
25 Fd. 1. and the Statute 25 £4. 1. was made the
1oth of Offober after. Hence likewife it follows,
that the Exception of the King’s antient Aids
and Prizes, mentioned in the Statute of 25 Ed. .
extends not to this of charging the People to the
Cuftedy of the Sea, that being one of the princi-
pal Grievances that occafioned the making of it.
That the fame Grievances cavfed the making of
the Statute de tallagio, &c. 1 have before offered to
your Lordfhips.

My Lords, the next Authority which I fhall
prefent, 1s the Communia Hil. 23 Ed. 1. Rot. 47.
there the King commanded thirty Gallies to be
made by feveral great Towns, every Galley was
to have fixfcore Men a-piece, thele were pro de-

fenfione Regni &5 fecuritate maris. My Lords, the

Cafes arc many in the Excheguer, where the Mo-
ney for making thefe Gallies was recovered againft
the King, I confefs, my Lords, that the King
had promifed Payment to thofe that made them,
which I fhall thus fubmit to your Lordfhips.
That in cafe the King might have commanded
the making of them, at the Charge of the Towns,
that then the King’s Promife was but #udum pac-
tum, tor promifing of Payment for that which
by Law they might have been forced to do, and
fo the Payment refted only the King's Grace
and good Pleafure. But, my Lords, upon Suits
in his own Time, and in the Times of £4.II. and
Ed, 11I. the Monies for making thefe Gallies was
received by feveral Towns, M. 29 £d. I. Roet. 29.
dorf. for York, M. 31 Ed.I Rot. 77. Ipfwich and
Dunwich. P, 5 Ed, I, Rot. 31. for him prout
paid before.
Brafl. M. 16 Ed I1. Rot. 14. both for the Galley
made at Sonthampton, and the bringing her to Vis-
cielfea, at their own Charge, Precept. P. 1 Ed. 111.
all the Money from Southampion not being paid,
now order’d that it fhould be paid.

My Lords, the next Authority that I fhall pre-
fent to your Lordthips, is, the Parliament-Roll,
¥3 E4. 1L pars1, M. o, & 11. The Caufes of
calling the Parliament are declared to be thefe.
Firft, the keeping of the Peace. Secondly, the
Defence of the Marches, Thirdly, the -Safeguarc}
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of the Sea, that the Encmy might not enter the
Realm to deftroy it thefe were the thiee Points
for the Commeans to advife on, which are put in-
-to Writing, an ehter & upon the Roll. My Lords,
By the Articles the miilves propounded on the
King’s Past, it appears, That the Commons arc
not chargeable to the guarding o_f the Sea s and
they pray, that this Advice of thetrs may not be
prejudicial to then to bind them thereunto, m}d
that chere are Ships enough in England o do i,
if the People were willing. A7 11, The Com-
mons afterwards in debatung of thele Articles,
when they came to this of the Sca, notwithitand-
ing the Caution before, they are afraid, that it they
fhould debare it, it might 1mply, that they are
chareeable 10 do 1t; and therefore they protelt a-
cainlt giving any Advice therem, as a Thing
whereol they have no Cognizance: and do fur-
ther declare, that the Cinque Ports, and other
arcat Towns, that have Iranchifes, are botnd
thercunto, that they fhould do 1. And there-
tore the Merchants, Malters of Ships, and Mari-
ners, throughout FEugland, are fummoned to be
at the nexe Parliament for Advice about Ship-
pIng.

My Lords, The next Authonity s the Parla-
ment Koll, 22 fod. I AL 21, The Commons
petition in thele Words, gue fe guard de lo were
(¢ face deferics Res foit le guard fit wnai ad vifait
omcirt is ferois vt femble qie mellinr guaid ue poit
effre fait que le Rov e fait e qu'il demcsitiffent de
la fur lz guer £ par e foir dz2 Coft ter. The Coms-
mons having formerly granted the King divers
Aids and Subfidics upon Weol, Wool-feils, and
Leather and otherwiie, for the guarding of the
Saas, they now grew weary of 1t, and defire, that
the King himielf from thenceforth thould bear the
whole Burden, and charge him with his Pronule to
that puipele.

My Lords, This Petition, tho’ m the Name of
the Commons, yer the Lords joined in ity for
otherwile ail Acts of Parliament of thofe Times
seing made upon Petition and Anfwer, fhould be
without the Loras Affent.  Hence it appears, that
the whole Kingxlom, at this time, was fo far irom
thinking, that the King could charge them, with-
out their Confents, to the guarding of the Sea, as
that they ailedge, the King himfelt cught to bear
the whole Charge. Neither doth the King deny
his Promife, nor wholly deny the thing; for tho’
he farch, 1t fhould be done as ic hath been done
beiare, yet 1t 15 with 2 Qualification, becaufe the
Sea cannot be better kepr than he hath kepe it,
by realon of his being fo often at Sea in Perfon,
in going and rceurning from Fraace, and diverting
the Enciny by his Wars in Frrance.  If the King
had given lis ablolure Denial, yet here is the
Judgment of both Heufes of Parliament exprefs in
the Point,

Ret. Fraiicie 2. Ed, 1L pars o M. g & 11.
The Merchants had y -mted 25, 84, upon their
Goods till Michaelnas, for providing 120 great
Ships pro ficuira Condutione Navium € Marchands-
zeruity, & pro defoufione coteraruin maritimarin
pertiaim Regn? 3 aliis pericilis bis FUCTFIINS Lenipo-
ribus reaio fwntuentibus. This Grant being made,
the Xing alledging that this was not fufficient
for the Seivice, and to remove the Caules of the
fopping of the Trade by reafon of the Wars s
the King now lengthens ont the fame {rom
Afichesimas to Lofter following, and to fatisfy the
People, the King by his Prochumation declares

in the Cafe of Ship-Money.
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that the 25, 8 &, fhall €eafe at Eaffer, according
to the Grant; which, as it fhould feem, not fatii-
fying the Pcople, or the King continuing the
taking thereof, the Commons in Parliament, 2»
Ed. II. M. 16. pray that it may ceale, and thi
by procurement of no Merchant, pluis largen: (3
contige.  An Impofition but for half a Year.
and that upon Merchandize, and by confent of
the NMerchants for the Defence, yet taken off up-
on Complamt. The Anfwer s, that it thould
ceafe.

My next Authority is the Parliament-Rol,
2 Rieh. IL pars 2 Al 5. before cited, where
the grear Council and Sages of the Kingdom
refolve, that the Commons are not chargeable
to the Defence of the Realm without Parlia-
ment ; which extends to this Particular of the
Sea, for the prefent Preparation whereunto the
Commons are not chargeable, was for Defence
at Sea; and thercfore the Money lent, was to
provide an Army for the Sea, en defence &3 [2lva-
tion del dit Royaline & de lo Nauvy (3 des coftters del
HCEe,

My Lords, the next Authority is the Parlia-
ment-Roll 2 Hen, IV. Al 22, Commiflicns to
charge the Pcople to make Ships for the Defence
of the Realim without confent of Parliament, re-

caled by the King and the whole Parliament for
that very Caulfe.

Iten pur ceo guere tarde divers Commiffions fue-
ront foift an divers Cities Burronghs & Villages dy
Royeline pur faive cerlaines Raiges & Ballingers
fans affent du Parlians 3 ont mt’ pi’ nad eftre foft
devant cos bents’ nr’ les Comiions pray w’ fur' le
Ray que les Ditz Commiffions foicnt repeals & que ils
ne foicnt forces we fait a quore loiv fuit vefponf” que
le Roy weft que in2 les Comniniffions foient vepeals in tont
potints wes pur le grand neceflity que ad des tiels veffels
pur defence du Royelne in cafe que les Quens fint
priment le Roy voft commituer de reft inatter ougfque
les Sirs® & puis apresle mre’ ol dits Continons pur
intifuner loiir Councel & aduife tiel party. The
firft Commiffions repealed, becaufe the Commons
were not chargeable without a Parliament.  And
now the King will putit in a Parlamentary Way,
by doing 1t with the Affent of the Lords and Com-
nons.

My Lords, my next Authority is the Parlia«
ment-Roll g Hen. IV. The Caufe of the calling
the Parliament 1s for the Sateguard of the Sea, and
of the Noith Marches; and M. 17. great Mif
chief fhewn for Default of keeping the Sea; and
M. 21. it is there nrolled by the King’s Com-
mand, that there was Comnunication had between
the King and the Lords for the Defence of the
Realm, and for refifting of the Enemies, wh
made Preparations on all fides; whereunto fuff-
cient Refiftance cannot be provided, unlefs the
King have m his Parliament fome notable Aid
granted unto him. My Lords, the King hereby
acknowledgeth, that he cannot without the Par-
liament charge the People for the fafe keeping of
the Sca, that being the principal Part for the De-
fence there mtended, the fame with the Summons,
that without the Confent of the Commons »¢gotia
preed’ infeffa remanerent, and with the Summonsin
the Clofe Roll 23 Zd. 1. before-mentioned, Quod
omnes tangit per omues debet fupporiari.

My Lords, the next Authority 15the Parliament-
Roll 4 Heu. IV. M. 28. The Lords Spiritual and
Temporal, and the Commons, grant the King 3
gubfidy upon the Staple Commeodities, and Ton-
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nage and Poundage, and likewife a Tinth and
Fiiteenth, with this Proteftation, Proleffant que coft
grant in temps avenei ne [5it poit en exaiplede chare
ger es dits Surs’ ne Connmons du Royalie de il inait-
wer del Subfidy ze 10th #e 15th @ les guerris defeore-
geles, on fafezard del Blee fans fait pei los volents
dcs Seig® & les Coininons de Realme & coo a novel
grant faire in pleine Parliient. Rot. Poil 0 Hei,
IV, A 12, and Ref. Parl 1 Hen Vo ML 17, the
{ame Proteftation as before.

My Lords, that the Charge of the Delince a
Sea,-and that in a large Proportion, by reafon of
the before-mentioned Duttes, 1s to be borne by his
Majefty, I conceive that ic will not be deny’d s that
in Subfidizin and Aid of his Majefty therein, the
Commens are not chargeable without thewr Con-
fenein full Parltament. In thefe three Records there
are not only thele Proteftations of the whole Realm
being made by the Lords and Commons, but Ithe-
wife the King's Confent by accepting the Things
cranted, and that without any Qualilication of the
Proteftations.  Thote Proteflations, that they are
not chargeable to the guarding of the Sea n a cer-
rain Way, as are 10fhs and 1544, do much more
fail in a way unceitan as here.

My Lords, my next Proof 15 from the Prattice
of former Kings in their frequent Demands of Auds
from Parhiaments for the Defence of the Sea, as
vell before the Statutes of Tonnage and Poundage,
as then and fince ; Moneys borrowed by former
Kings for Ships and Defence at Sea, and Incen-
tures of Retamer for that purpofe ar the King's
Charge ; and rot only fo, burupon Suit aliowance
m the Excheguer for Victuals, Mariners Wages.
Anchors, Prijoners taken in Vighis pro a:feaffone,
and alfo other Things neceffairy for Shipping when
for Defence of the Realm.  Whercupon tiwe fame
Argument may be made in this Particular for the
Sea, as was before for the Defunce in general,

The Firft Thing that T thall prefs, is that of
the Ciigue Peris.  Their Service is certun n re-
fpect of the Time, but fiftcen Days ma Year;
and in refpeft of the Charge, but owenty Men
and a Mafter; and the Number of Ships certain:
befides, that they are difcharged of Arms for the
Land-Service, they have likewtfe divers other Pri-
vileges for the doing hereof 5 they were free from
all Aids and Subfidics granted in Paritament, and
are by Privy-Seals difcharged thereof. Hil. 2
FEd. 111, Comir about the end of the Roll 5 they
are freed from all Tolls, Murage and Poniage
throughout the Realm, which bringeth a greater
Charge upon the reft of the Subjedts.

My Lords, I fhall thus ofter it unto your Lord-
fhips : If they that have chefe Privileges fhall ferve
but fifteen Days in a Year, how the others that
have no Privilege at all, thall do it for twenty fix
‘Weeks, as in the Writ?

Secondly, Their Charge is certain in the Num-
ber of Men and Ships; how the reft of the
Commons that are fo far from having any Pn-
vileges or Recompence for i, as that they do
contribute to this Chaige of the Cingre Ports,
fhall, as by the way in the Writ, be altogether
uncertain in the Matter of Charge, both in the
Number of Men and Ships, and of every other
Thing.

My Lords, T fhall prefs this further, that when
the Ports exceed théir Charge in the Number of
Mcn or Ships, Allowance by the King s to be
made unto them, as appears by the Quire of Do-
wer, and Pat, Roll’ of 7 Hew, VII. before cited,

37. T/Jeifi?izg dgﬁfﬁﬂ john Hampdeﬂ , EJ@,
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that after the fifteen Days they were to be at the
Kipg’s Charge; fo in the Pei. Roll’ 19 Hen, 111
M. 1. becaufe they found forty Men in the Ship,
the King promifeth payment for all gverandabove
the Number of twenty.  Baue. Regis Tirin. 33 14,

I. Rot. 22. allowance to Service in Scatloid. The
Scets, as appears by Falfingbaa, Pey. 53. and

other where, having about that tune burnt divers
Enclifh Towns and Ships, and a Scheol-tHoul,
with 200 Scholars in 1t, Fifis Coinp. £ 33 Ed. 1.
piro fugenti Ro. Scotlend P. 34 Ed. 1. Ret. 27,
Comur® la Compofitioi,

My Loids, if the Ports who are bound to the
Defence at Sea, when they have performed dhei
Service, be not compellable to any further Charge,
1 {hall humbly ofter 1t to your Lordthips, whether
thote that be not bound at all, from the Jfame Rea-
fon, arc chargeable at all,

by Lords, T have now dene, and fhall not
further prefs upon the Patience of your Lordihips;
I know that Neufluin feiaprs eccuriit Regiy the dii-
ufe thereof, Tihall prefs 1t no otherwife than that
it isan Interpretation of the Stamite made agamft
all Aids and Taiilages in general; and of the Coms-
plaints of the Palament of 15 Zd L Alg. 30
EdI1 AL 19, and 37 £40 HIL A4 9. that thoie
Statutes had not been kepty and furcher, as o s
an Incerpretacion likewile of the beiore-muentioned
Declaration, Petitions and Proteftatons agamit
this in particulars and as 10 15 an Iyecunon of
them, and putting them nto Praclice: Prasis
Sanfforuin, as the Divines lay, f fnicipies i
CoplGiiliil,

The Clams which annently the Satijelis have
made upon the Crown, that none of the rreat
Oficers of the Kingdom could be cheien but
Pasiiament, nor that the Ring had Power ro el
any of the antient Crovin-Lands, the Ditule fhews,
that thofe Claims of thetrs were not legal. Br
his fourth Boek fel. 209. tuth, that Jeiga paticitia
trabitur ad confenfunr.  The Non-Clamms there-
fore of fo many Kings and Queens I fhall prefent
unto your Lordthips, as fo many Le ved/s 2nd De-
clarations of their genceral Condents, that without
Affent in Parliament they could not have lad the
like Sefs upon any of their Subjycts, as is now laid
upon my Chent.

The Firft Day's Argument of Sir Edward
Littleton, K¢ His Mayefly's Sollicitor-
General, 71 the Exchequer-Chamber, Je-
fore all the Fudges, on the Bebalf of
his Majefly, in the Great Cafe ¢f Ship-
Money,

May il pleafe your Lordfbips,

’Vﬁ A2"the 22d laft, ued a Scivi facias out of
J_ A the Exchequer to the Sheriff of the Coun-
ty of Bucks, to warn My. Hamp.len to thew Caule
why the 26 5. fhould not be charged on hin to-
ward the hinding of a Ship of War, with Men,
Munition, and Victuals, exprefied in a Wrir da-
ted 4 g, 11 Car. And the Sumsand the Names
of the Detauleers were certified into the Exchoguer
by a Mittiinus, dated 5 May 13 Cai. to be there
proceeded upon for the Levying of the 2o, ac-
cording to the Law and Cuftom of Znglend:
Mr. Hempd.ir appeared, and defired that all the
Writs might be read unto him 5 they being read,
he demurred, and Mr. Attorney joined with lim
in Demurrer, and adysurned out of the Exchequer

into
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into this Court, to have the Advice of all the
Judges ot Lugland. |

Before 1 enter mto my Al‘glliﬂ'i_‘ﬂfa pecaule the
e fLating of the Queftion m this and all .othcrq.
things doth cxceedingly conduce 0 the Etlcanng of
the thing in queilion 5 I fhall, m the fint piace,
oblerve the Wit dated A7z, 11 Car. the Ground
of this Afiefs, which was diveéted into Bucks, and
others into all the Counties of England, a_nd this
was for 1ailng Aids for Ships, for the Defence of
the Kingdom, with a notable L'irc‘:umﬁanch qiia
falus Regai periclitatatni 5 which being exprefied in
the Record, is confeffed by the Demurrer, and
nct only fo, but eftified by the King imfelf un-
der ¢he Great Seal in the Mistiinns ¢ and in all
Matters, elpccially in Matters concerning the pub-
hek Sal.ty, the King is Kergrduin fuperlativun &3
preexcellens, as i the great Cale of the Earls of
Gleaegpicr and Hereferd, 2o L, 1o fo that the Que-
ftisn 1s only this, )

Whither the King, in his Judgment, finding
the Safery and Prefervation of the Kingdom and
Peopls, necefarily and unavoidably to require the
Ak commanded Uy the Wiir, may not command
fuch Awd by the Wity for faving and preferving
the Kingdom and People 2

Having fatzd  the Queftion, T fhall now dif-
card nmny Things as impereinent to the Queftion,
net that Lthat am fworn Council for the King,
do agree m thefe things againft the King ; bue
that they are not now m Cuefiion.

It 15 not now m (ueliion, What may be 1m-
poicd by the King upan the Subjeét for Detence,
at thar Chuarge, tor Congueft or Confivation of
forcign Countries or Territories beyond the Seas.

Iatheris it Queftion, what may be laid by
the hing upen his Subyects, for vindicating Inju-
ries done by foraign Princes or States.

Neather 15 1t in Queflion, whether arbitrary
Impolitiens or Taxes may be laid at pleafure up-
on the Subject for the mere Increafe of the Reve-
nue of the King’s Treafure.

Neicher, whether in ordinary and common De-
fence, for Prefervation of the Kingdom, tho’ ne-
ceflary, 1t may be thus impofed.

But the Queltion is, Quaids Salus Regni peri-
ciitebatinr 5 1n truth, the Quettion 15, whether we
can be charged gro Salvatione uofts” & noftvor’

Again, 1t is not in Queftion, whether the Sub-
ject hath a Property in his Goods, or can lofe
them without Confent in Parliament. 1 fhall fhew
that his Property fhall remain unto him notwith-
ltanding this Affefs; and the Argument on the
conirary favours more of Malignity than Reafon,
to fay that by this the Subject fhall lofe his Pro-
perty 1 his Goeds,

It was nghtly admitted, that the Law of Pro-
perty muft give phice to the Law of Nature, for
common Detence 5 the levying of a Debt or Duty
puolick or private, upon any Subje, is fo far
from deftroying the Property, that it doth con-
firm 1t. He hath as good Property that payeth
Debts to the King, as he that doth not.

We are agpeed de Re, the Kingdom is to be
defended s no Man in his five Senfes will deny
that de_perfouis, according to the equitable Rule
i the Writ, guod oinnes taugit per oines debet fun-
pertarr s we are in this as in the Conqueror’s
Laws, fuius fratves conjurati ad Regittin defenden-
awit. - De perfoia whom the Law hath introfted

with the Detence of the Kingdom, viz, the Kmng,
VoL, 1. *
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we are likewife agreed. ‘The only Difference is
De modo, whether the right Jedia be obferved by
the King? And whilft we are difputing whether
he may do it, I am told he may do it in Parlia-
ment ; true, he that may do it every where, may
do it in Parliament.  And I (hall be forry to hear
there fhall be no Salvation for the People but in
Parliament,

And whilft this was the Queftion, tho’ a great
deal of Care was had, and tho’ it was done with
Advantage and Policy, yer the Bulk and Ma% of
what was faid, fhall appear to fall quite off as
nothing to the purpofe. There were Multplicity
of Particulars, and a pretty Survey of the King’s
Revenues, no ways concerning the Cafe, and as
much miftaken in it, as he that reckoned without
his Hoft. He hath dene like a difereet Gentle-
man, and went as ncar the Queflion as his Client
would let him 5 he hath agreed Cafes more preju-
dicial than this, as thus: It wags admitted, that if
there be any actual War, tho’ there be but ight
Skirmithes, the King may do it; nay, if there be
but 2 War denounced, tho’ there be never a Blow
ftruck, furely then can it not be done when Saus
Regni periclitabatur 2 "This is the true State of the
Queftion,

Before T go further, I am not ignorant, and
therefore cannot bur be fenfible with whar Dif-
advantage I come to argue this Cafe, cvery Man
bemg a Party interefted that hears me 5 but I fear
not but that I thall fatisfy all Parties, I have Truch
to conduct me, Ef magia off veritas €5 preva-
lehit,

The Method whereby I may maintain the
Right of my Mafter, and the Crown, is this; I
fhall firft ground it upon Reafon ; every human
Propohtion is of equal Authority, only Reafon
makes the Difference.

I fhall ground my Reafons, Firft, upon the
Law of Nawure: Secondly, of State s and Third-
ly, of publick Safety, Neceflity, and Conveniency,
Neither fhall it be againft the Stature Law, Com-
mon Law, or any of the Hereditary Rights and
Liberties of the Subjeéts of Euglaird, but confonant
to, and warranted by all. I thall nor Ooniy prove
It ex rationibus cogentibus, or as Lawyers fay, ex
vifceribus ceufe, but de fimilibus ad finilia. 1 thall
confirm it by a Beadroll of Examples and Prece-
cents of former Ages, and compare them with this,
and fee if the Cafe be altered.

fiiffy, 1 fhall fhew ir from the Foundation of
the Kingdom, to that which they call the Nor-
man Conqueft s from the Norsias Conqueft to
the time of Magna Charta, made g Hen, 11, from
Magna Chaita to the Statute De tallagio nou conce-
deirdo, made 25 Ed, 1. from the Statute De t4/ls-
£10 non concedendo to the firft granting of Tonnage
and Poundage 3 from Tonnage and Poundage to
this very Day, and that the Petition of Richt doth
no ways concern the Difpute. T fhall confute ajj
Precedents, Objeétions, Reafons, Inconveniencies,
Authorities or Records, of which a great Number
were cited, that there fhall not be a Syllable left s
and in that, Firff, I will either fhew that the Re-
cord 1s miftaken, or impertinent and not to the
Queltion : Or Secondly, Thofe that are pertinent,
I will either agree them, or take the Force of
them away, that none of them fhall be able to
}tzmd in the way of the King in this way of De-
Ciee,

4 8 The
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The fundamental Reafon is the exaét Rule of
the Law in the 1ofh Report cited by that learned
Gentleman Mr. St Fobn, Salus topuli fuprema lex,
All other Laws pofitive are fubordinate to this Law,
and are to be regulated by it.  'We are not to talk
of pofitive Laws, till we have a Kingdom to ule
them. Glanvile faith, Regiam Majeftatem non fo-
o luin Ariis oportet effe decoratam [ed € Iegibusy Arms
to defend us, Eaws to protect us.  Braéfon fo. 1.
In Regibus duo funt neceffaria, Arma & leges 5 and
gives the Realon: If no Arms, the Kingdom
would be left as a Preyto the Enemies,  And truly
1t 1s a ftrange Impofture, that the Law fhould fo
provide, that the King by his Writ can give us a
Remedy for White-Acre and Black-Acre for a
Clod of Earth, and not be able to give a Writ to
defend the Kingdom when it is in imminent Dan-
ger. Nay, pofitive Laws are abrogated by Rea-
fon, when the Safety of the Kingdom and People
arc in Danger. As in Reme, in the Night a Man
might not come over the Walls, but if an Enemy
did approach the City, then it was lawhul for him
to do It.

In the next place, I take that Ground which is
taken 1n all Laws; the Common-wealth 1s to be
preferr’d before all private Eftates. 13 Hen 111 fo.
15. the Opinion of Shelley, Rather than this {hall
{uffer, the Law will turn fome Prejudice to parti-
cular Perfons, who aie but a part of the Common-
wealth. 21 Hen VIL fo. 28, 8 Ed.IV. fo.23. 29
Hen. VIII. Dyer 36. If the Enemy doth approach,
for the Detence of the Kingdom one Man may
make Bulwarks and Forts on another Man’s Soil
and fhall not the King keep the Outwarks at Sea,
left the Eremy fhould land at our Doors ?

Again, by the King’s Command, Suburbs may
be razed : In 88, when three great Land-Armies,
20000 koot and 1ooo Horle, 30000 Koot and
1000 Horfe, and 20000 Foot and 1ooo Horie
were raifed.  Now left any Army fhould Jand in
other Places, Direttions were given to keep them
trom landing; but if they could not keep them
from landing, then that they fhould burn down
Houfes, and come and deftroy all whatfoever,
that they might not have Food and Provifion to
ftay there. Where is the Law of Property in
this Cafe, which 1s fo much talked of ? The Pub-
lick and Private are fo nearly connext, that they
can hardly be feparated ; the publick Lofs falls
immediately, and by Confequence upon particular
Perfons. Be a Man in what Condition he would
be, if a publick Lofs comes to the State, tho’ 1t
falls on his Wedding-Day he fhall fuffer in 1t. It
15 impofiible to {ave private Fortunes 1f the pub-
lick be loft, unaquague amat’ Corrind’ bona totins, &c.
And another fays very well, no Man repines at
that which 1s done for the good of the Common-
wealth., II a Subject then can be enabled without
Parliamert to make Bulwarks and Forts 1n another
Man’s Ground, fhall not the King that is Pater
Patrie, do the like for the Defence of the whole?

My third Reafon is to confirm, or rather mind
your Lordfhips, that the Crown hath many Pow-
ers and Prerogatives over the Eftates of private
Perfons. May not the King enter into another
Man’s Houfe, or at lealt Out-Houles, and dig
for Salt-Peter, becaufe it is for the Defence? 11
Report fo. 81. Bowles Cafe, and enter into his
Lands and dig Royal Mines ?

There 1s Proprietas Dominii belongs to the Sub-
ject, but he hath not the Power over all, without
the Property Ratione Protefionis, furifdiciionis,

37. The King againft John Hampden, Efg; 13 Car. 1.

¢, Private Intereft mult give place to a2 common
Good 5 the private Prejudice that any Man hath,
15 very well repaired by the publick Utility that
comes to the Kingdom. Fifhermen may juitify
their going nto the Lands of others, to fifth, be-
caufe 1t is pro beno publico, § Id. IV, 18, 19. 29
Hea VIII. Dyer 36, 21 Hen. VIL 28, A Man may
pull down the Houfe of another Man, when tht:
next Houfe to it is on ¥ires Yam tua res agitur pa-
ries cum proximus ardet, the private muit fuffer for
the publick Caufe. 22 Ed. IV, fo. 2. d. 26 Ed. 1.
fo. 45. If two Men are ighting, a Man may part
them, and put them mto feveral Floufes, becaufe
1t 1s for the good of the Common-wealth. [t a
Madman be abroad, he may be taken, whipp’d and
imprifoned, left he do Violence to himiclf and o-
thers. 22 Ed4. 1V, fo.45. A Chirurgeon may cut off
onc Member to fave the reft, 22 Aff. Ploseder 6.
Neceflity 1s the Law of the Time and Action, and
Things are lawful by Neceflity, which othcrwife
arc nots Quicquid neceffitas cogit, defendit: and the
Law of the Time muft regulace the Law of the
Place in fuch publick Things. It a Storm arife at
Sea, to caft our Goods i1nw the Sea is lawful for
the Safety of the other Goods; and they whote
Goods are not loft, fhall be Sharcrs with the others.
It it be for fafety of Lives, all muft be ~2ft out,
Duffeild’s and Mewfe’s Cafe 5 but it the Paity hath
taken more in than is ficting, and that be the Caui
of cafting away the Goods, and nct :hz Tempelt,
there the Party hath his Remedy. 48 Zivn 111
there was a fudden Summons to be i Arms beth
at Sea and Land; they plead, that there was not
a Juft time of Summons; the King teils them, that
no Man fhall excufe himfelf for wart of conveni-
ent time of Summons; nay, they fhall not aliedge
the ime of Harvelt, &e, it being fater to be fome-
what dimmifh’d 1in Eftate, than the Publick to
fuffer : Neceffiuas ¢t Lex teimporis, whatfoever is
done for publick Safety is beft ; other Laws are
‘Tnibutary, and muft give way to the Law of Ne-
ceflity: Whar talk we of Formalities, when we are
lie to lofe the Kingdom, when the keeping of the
Laws would end the Common-wealth,

But this needs not, for I fhall fhew that his Ma-
jefty hath trod in the Steps of all thofe Kings who
have worn the Diadem, and fwayed the Scepter
of this Kingdom.

In the next place, I thall thew divers Exemp-
tions 4 Cuffodia Maritima, not only antient but
late : T will put you one, that is, King’s Collcge in
Cambridge, o1 Hen. VI, When thefe Grants are
made, 1t extends to the ordinary Defence of the
People, and not extraordinary ; no more than if
the King grants an Exempuon to a Man that he
fhall not be of a Jury, yet if there be no other,
that fhall not excufe him.  Matth. Paris 838, he
{peaks of Privileges granted to the Archbithop of
Canterbury, London, &c. Allare granted in /be-
ram Lizemnsfynain 5 they are bound to do nothing
but to pray, and yet arc .ot exempted from pub-
lick Detence, Nec adeo lizertates & proper publi-
cam utilitatem Regni & per ea refiflerct hoffon. 1
fhall give Mr. §¢. Fobu’s Argnment,an An:eer by
and by ; yet by the way, if Tenures feod” V.2litar”
did begin as was alledged out of Biizfox in the Con-
queror’s Time, how was the Kingdom defended
betore ? If Wards and Marriages, and Accidents
thereupon did not go-to the Foundation of the
Kingdom, what was before 2

The King 1s as much Lord of the Sea as Land,
egue Domings Maris & Tellyris,  Selden A

Clat 1,
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Claufuin, 6 Ric. 1L Declor and Student, 1ib. 2. fo.
g1. 5 Report fo. 108. It is oblerved by a great
Lawyer, of what Conleguience 1€ 1S to have Power
at Sea. The Naval Dominion of Exgland is of
areat Confequence and Ule; for 1t 15 called Doten
Regni. It therefore the Kingdom of Eugland con-
fifts of Land and Sea, I hope we fhall not ftand at
half Defence, to defend the Land and leave the
Sea. Rt Parl. 2 Rich. 1L M. 25. It is a grear
Advantage to have Defence at Sea, elfe we fhould
have hot War at our Threfholds ; while the Sea is
open, Men may go to plow, and have the Courts
of Jultice open.

The Kings of Euglard of themlelves, by their
Prerogative Royal, i Times of War, denounced,
intended or fufpeted, for the prefervation of the
vublick Safety, may feize the Lands of Prior Ali-
ens, +3EALL fo.v0. 22 Ed 1V.43,44. 14 L1V,
26.  And can a King of Englend take the Poflef-
fions ¢f Aliens, and cannot he inforce his natural-
born Subje&s to defend the Land and Sear God
forbid ; Iia}r, if we would parva componere magnis,
we fhould find in Cafes of lefler Confequence, 1f
they have relation to the Defence, he may do it.
As the King may lay a Charge upon the Subject
{or walling a Town, the Realon 15, becaufe they
have Benefit by it in time of Danger; and hath
not all the Kingdom Salety by the Navy at Sea ?
3 Ed UL Al qa5. Weftir 1. cap. 3. 13Hen 1V, fo.
t.i, 15. Sir Fobn Davies Reports fo.13. Littl. fo.
58. 33 Ed. 1105, Parl Book, Welfingham, 14
Ed. 1 6o. 7 Ed Il Pat. M. 2. And the King
did not only command it, but took an Account of
it, if 1t was not done, and took 1t into his own Hands,
Trin. 27 Ed. 1. M. 14. ex thefary’ Murage of Car-
lifl: taken into the King’s Hands. Pat. 14 Edw. L
pars 1. M. 1.+, and the Surplufage paid into the Ex-
ehegaer.  And this agrees with the Reafon of all
Laws, where they have a Benefic they muft con-
tribute to the Charge; 10 Report fo. 121, out of 4.4
Ed. TIL ray for lefler things, as for Paveage and
Pontage, the King may impofe that for a publick
Good, and the King may diftrain all the zers”’ te-
aeuts, and Land-Owners, to make Contribution
fectiadum fatuin & Facultates.

The King may difpofe of the Preparation for
Defence, he may compel Men to be Knighted,
becanfe it was for Defence.  Rot. Clanf. 19 Iid. 1.
M. 16, Mat, Paris, fo. 12. 37 Welti, 465, no
Man is exempted from Delence, judges are not
cxempted, yet judges are not to fight ; yet when
it comes to neceflity, they are not exempted.
Trin. 5 Ed.IV, Moyle, 13 Hen. IV, fo.23. Clergy-
men compeded; nay a Serjeant ar Common-Law
fworn at Common-Pleas, 15 compellable, Sir Fobu
Hulbert 1n Hen. VII. Time was compelled to be a
Kmght: g or 29 Hen., V1. Rolfe a ftour Serjeant
pleaded that he was a Serjeant at Common-Law,
and not bound to be a Knight, but heis forced to
it.  But why talk we of thefe ? there ought to be
a Commonwealth before there are Laws, and Pri-
vate ought to give way to Publick.

Agam, 1mminent Dangers and Perils to a State
do diipenfe with ordinary Proceedings in Law; inser
Arina filent leges. Nay, if there be but Rumours
of Wars, Laws are {ilent; we muft look then to
the Kingdom, upon Rumours and Opinions of
Wars. Pafch. 15 Ed. 1. Bauc. Regis Rot. y0. deif.
the Scotch Army they befieged Rippon, the Peo-
ple they promife a Sum of Money to them to de-
pari, and give them in Hoftages, and that Money

fhould be levied among themiclves; when the
Vor. 1.
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Wair was over they would not do it, but were
compelled to 1t. In 14 £d.II. Baue. Regis Rot. 6o.
The Scots beliege Durberm, but they muft have
rcady Money, they would not take Hoftages to
depart 3 while this Peril was on them, they mct
together and {wore, that what fhould be agreed
amongft themfelves every Man would ftand to.
It was ordercd they fhould go into the Houfes of
others, and take what Money they could find for
that Purpofe; they took from one Man 60/. oh, he
was not fatisfied, he had a Property in his Goods,
he brought an Aétion, and at Duibam it was ad-
judged for him; but when by a Writ of Error it
was brought to W cftminfler-Hall into the King’s-
Bewneh, Judgment was reverfed.  And in the ame
of Queen Efizabeth, greater things were done up-
on leffer Occafions, .

The next thing is the Ships taken from time to
time, and the Command of Perfons, Warches,

cacons, fhutting up of the Ports, which are the
Gates of the Kingdom. 14 or 10 Ed. IV. Pafih.
M. 12, devf. 3 Hen. V. 18, doif. A number of
other things commanded by the King for Safery ;
when the Law confiders what may happen, it is
not material what doth happen s pay, if there be
but a wulgaris opinie, it is enough ; much more
when the King, by his own Judgmient, forefecs it.
6 Report fo. 64. Clark’s Cafe, there they are com-
pelled to build 2 Hall at §¢. Albaus for the Judges
to {it in, much more in this Cafe. See Clegate’s
Cafe for Triumphs ; and if for State, fhall not the
King command for Safety of the Kingdom ? 777/,
12 Jac. Hawks's Cafe, for paving of the Way, he
may take Corn out of the Sacks of thofe that come
by. _ |

Again, it is a Droit Royal to meddle with War
and Peace, SubjeCls have nothing to do witly it.
Rot. Parl. 19 Ed. TIL M. 5. 19 Ed. IV, fo. 160,
or 6. Brian, Chief Juftice, faith, That it all the
Subjeéts of Euglend do war with the Subje&s of
another Kingdom, this 1s no War; but if the
King denounce it, it is War. 22 Ed. 1. Rot. Vaf.
coir. M. 10, or 10. they muit have a Power from
the King : True, Hen. V1L brought Mulitary Diff
cipline to the Parliament to advance his own Ends:
Sometimes Dangers are fit to be communicated to
the People, and fometimes not. The King thould
beft know what 1s done abroad, who hath his clofe
Council of War; he knows what i1s done abroad,
what can the People tell of thefe things ? and it 1s
very fit that Preparation be made before-hand.
It 1s not good o find the Kingdom without a Na-
vy, efpecially when fuch Combuftion 1s abroad.
18 Eliz. cap. 23. It 1s as much to prevent Danger,
as to remove it when itis in being, 1 Ed. VI &
1 Mar. A defired Provifion to be made before-
hand, and this hath been the Pratice ot all Times.
Gervafius Tilburicnf. Black Book Hen. IId’s Time.
Daiegelt before the Conquelt paid annually ; but
afrerwards, when there was Bellum, or Opiniones
bellorum, Datun eff nobis tutelligere, andito vumore,
{5¢c. are frequent in the Records; nay, if there be
but valgaris opinio. Ay, but perhaps Dangers will
not come 3 but if they come unawares, where are
we then? In the Cafe between the Earls of Glo-
cefter and Hereford, there was a great Turnult be-
tween them about the Marches of #alesy and this
was contrary to the King’s Command, and Ex--
ception was then taken; that there ‘
was no Record to warrant the Scir
Facias y the King did affirm it, Ef
Dominus Rex in multis cafibus eft fu-
4 A 2

Na' que fut
par Salvatisne

del Royalme,

pra
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pra legent, &c. Dominus Rex eft Recordui-fuperla-
tivion €9 preeseellens. It is Treafon for any Sub-
ject to raife an Army, unlefs a Town be befieged.
Henyy the Seventh was a wife King, and he had
his Spies abroad in times of Peace to fee how things
went; and his Army prepared; and tlie Prepara-
tion of a Navy does much more Good than the
fpilling of Blood. And fo hath our Navy thele
two Years done a great dedl of Good to the King-
dom; and Honour to the King. .

Now I come to the Authorities ; but firft we
thall obferve what an Authority fhall be in this
Cafe. Firfl, 1 conceive there may be, and are
diret and full Exarhiples in Point, for compelling
the Subjects at their own Charge to guard the Sea
and Land, tho’ they are not ruled in particular
Courts of Juftice; nay, under favour, they are
ftronger than any Judgment: there were then no
need of Suits in the Courts of Juftice ; if Menwould
pay, what need Judgments

Secondly, I conceive, that tho’ I find not direét
Authority in printed Books, yet Records are as
goad Teftimonies, and greater than Reports, that
are but Extracts, and fecond Authorities drawn
out of them; and thofe that concern Fus Publicum,
come not into ordinary Debate, but remain sunfer
arcana Imperii, and thofe will fpeak fully.

Thirdly, ] thall obferve that our Precedents are
not only in open War and Hoftility, but upon
Opinions, Rumours, Relations, and Informations
of Wars.

I thall thew this in all Ages to Queen Elizabeth’s
time; and if it be not fo full in the Years of King
Stephen and Henry IV. who were Ulurpers, 1t’s no
wonder. If they had had Right to the Crown, as
his Majefty hath, they would not have ufed Compli-
ments, but Fide & legiantia quibus nobis tenenini.,

Before the Conqueft, I find that King Edgar
had his Tenants, who fwore to co-operate wich
him, per terram & per mare. King Ethelred he
did command, that he that had 310 Hides of
Land thould find a Ship, and thofe that had leficr,
thould find other Arms, and at their own Charg,
for every Ship eight Oars, ut tempore Patris, that
was Canutus 3 and it was Tributum Claffale.

My Lords, for Danegelt, if thole Kings that
were called in by the People, did lay this on the
People, much more our natural:born King, which
fhews it to be an undoubted Right; for it is not
likely they would put that in practice which was
not an undoubted Right, In the Laws of the Con-
feffor by Mr. Lambert, and the Black Book in the
Exchequer, it was fometimes one, fometimes 2.
annually, iz wufis Maritin? 5 and fhll the Charge
lies on the Subject: this fhews an inherent Right
in the Crown, and i1t was paid for feveral Purpo-
fes, but ftill atr the Subjedts Charge. And to fay
it fhould not be fo becaufe of the Word Statutiis
(De Regibus Anglie flatusum) cannot be, for n
thofe times fatutum, as in Cicero, was a Confiitu-
tion, there was no Parliament then ; and if it now
doth alter from that way, truly petty Circum-
ftances, when the Subftance is obferved, alter not
the Cafe. There muft be a Defence, and it was
not certain 3 doth not the Danger fufcipere majus
£ minus 2 and the King may fay as Edwaird the
Firft faid, nay, I have heard him fay, that he hath
bought neither Manors, Lands nor Caftles with it.

After the Conqueft, Danegelt 1s {uppofed to be
releafed by the Conqueror, becaufe he dreamed he
faw the Devil dancing upon the Danegels 5 but the
Black Book faith it was paid in the Conqueror’s

time. It was then quitted, till there was Bellur
or opiniones Bellorum 5 neither was it releafed by
William Rufus, or Henry the Firlt.  King Stepber
fwore that he would releafe 1t at hus Coronation,
but #ibil harwin tenuit y vay, it was paid i Henry
the Second’s time, 4 Hew. IL Pipe Roll: and tho’
the Name be alter’d; yer other things came in the
room of it

And now T will begin with Doomfdsy-Book,
whicl begin in the 1446 of the Conqueror, and
ended the twenticth Year. There were divers
Towns and Shires charged, and thiere we fee what
Aflitance they did give both for Sea and Land.
In the Black Book fo. 56. he that waited on the
King’s Revenue, /iber son erit for publick things.
And in King Fobi’s time, which was a troublefome
time, 5 Jobannis Pat® A, 17. and Jobanuis Clayy.
Al g. they gave a tourth part of their Revenues
for Defence 5 and there was a Command for ftay-
ing of ail Ships, and to iepair to a certain place
appointed. _

And to come to thofe great things when King
Fobn was depofed by the Pope; the King of France
made Preparation, and the King of England made
Preparation, and all Ships were imbreviated, be-
caute he would not puc ail upon Land-Forces: and
io in 88. Adat. Paris fo. 312. it is faid, the People
were ad lilerationes poffras 5 but that Voyage was
to Pordlon 5 1f it were ad liderationes iofiras, yet the
Command of the Perfonsand Ships were the King's;
and true, all Mariners were o be paid, and no
queltion immediately at the King’s Hand, but 1t
was il raifed and levied of the People.

Whereas tor Efcuage and Knight's-Service, the
Summons was guod faterfiiis cum equis & erinis, &c.
exindz proficifeend” wobifeum 5 but this was only to
come with their Horfes and Arms, by reafon of
thelr Tem']rffs. And 1t further appears, that Farls,
Barons, Knights and Ireemen, and all that had
Arms, Were to comie ad defendendum caput funm &
Regis, & quod mullus reinaneat qui arma poriors
poffit 5 nay, thofe that had neither Lands nor Arms.
yer all mult come, and if they had nothing to
maintain themielves withal, they were to be ad
folidatos noffros, which fhews all the reft were not
at the King's Charge. 5 Fobamnis Clauf. M. 1.
Luia ad arma jurat vel qui boworem pofs’ : if the
King could command for Land, he may for Sea,
for both ar: one Kingdom. In Henry the Third’s
time there are divers Arrays. 14 Hen. 1L Clauf
7. dorf.  When the King went into France, there
went & Command to all the Sheriffs of Euglas
to fwear thofe that ftaid behind, as they were fworn
I hing Febn’s ime; all this thews they were bound
to Arnis.

In the Statute of the Conqueror, which they
ftyled a Statute, that there fhould be no Taillage,
Taillige muit not be underftood of thofe kind
of Aids. "That famous Year of 48 Hen. IIL. (and
obferve when) that Year is not only after Magne
Charla, but aiter it was confirmed by him, 20
Hen, 111, when hie was of full Age. 48 Edw. 111,
Clawf. M. dorf. Divers Captains and others not
able to maintain themfelves, the Kine commands
they thould be paid.  De Comm’ Comitatis. 48
Ed 1L M. 2. de pecunia levand' circa tuiticicr
maris, the King commands there, that they fhould
come out of their Counties : the Summons is two-
fold ; Firft, of Efcuage, which is fecundum debi-
suin.  Secondly, General for Defence, Cum neceffe

fuerst. 48 Hen 111 Clauf. M. 3. pro Militil’ Saufii

Fobanuis & M. 6. dorf. quod ompnes qui 10bis & Co-
rone
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aoltre jure aftringant, &C. all Freemen muft
fohia gcrv{ce. 48 Hen. 1L Clauf. M. 3. dorf. Nul-
Jus excludatar [exus el ordo. 48 Hen. 111, Clauf.
M. 7. the Citizens of London, and the Men of Green-
qwich, Were commanded to keep the Thames that
none fhould enter per ora eorund’s th_e Men of
Greenwich plead, that they were _di[_tramed upon
common Summons for their Service 1n Kexnt 3 and
the King commanded that they {hould be freed in
Kent, and join in Defence of the Thames. Clauf.
48 Hen 1L M. 11. dorf. to excufe one who pre-
cended he did attend at another Place with all his
Strength 3 this fhews that he ought to attend the
Defence : nay, 43 Hen. III. M. 4. when they re-
fufed to come, the King commanded to feize their
Lands, and take the Profits, and anfwer them 1n-
to the Exchequer. 48 Hen, 1L Pat. M. 5. he com-
mands them to attend, fetting all things apart.
48 Hen. HL Pat, M. 10. or 5. like Writ to Ipf-
wich, Dover and per Coffera Marts 5 nay, when
fome went away when their 40 Days were expired,
the King tells them, that propser inopiinates canfis,
they fhould ftay. Paf. 48 Hen, 111 M. 4. one
hundred Marks by the Abbot of St Auftin’s for
Stipends for thofe at Sea, for Defence of the Sea.
M. 3. dorf. when they would have gone away,
they were commanded upon pain of Forfeiture
of all they had to ftay. Brafl.lib. 5. fo. 336.
Cum fuer’ in exercitu cuin Domino Rege, &c. {peak-
ing there of Law-Suits, what may be a good
Excufe for Abfence, faith, ex caufa necelfitatis Rei-
publice caufa, aut cun Kege in Armis.  In the Time
of Edward the Firft, Statute of Winchefier, find-
ing of Arms began not upon that Statute; but
how, and in what manner they ought to be rated,
was there appointed. 23 Edw. L. Clauf. M. 4. ae
contributione faciend’ to e armouth, a Command to
the Colleors of Money ad Cuftod’ Maris; and
he that was in Gafeafgne was difcharged of Grace,
but not of Right, Pat. 23 Ed. L. M. 4. Ila quod
omnes compellere poffitis ad cuftod® Maris cum neceffe
fuerit. Pat.23 Ed. Y. M. 6. pro Willielino de Stoaks
fuer’ cuffodes Maritime & M. 5, (5 7. Cuffodes
Maris de Fernemouth, and divers Men taken both
Archers and Slingers. Pat. M. 5. de bomintbus eli-
gendis ad arma, M. 7. omnibus & fingulis Mari-
weitis, between Londor and the Mouth of the
Thaires. M. 6. de Navibus capiendis, Clauf. 29 Ed.
U M g Maritt faciend’ in diverfis Civitatibus.
Pat. 24 Ed. 1. M. 16. de partibus Maritimis in-
wentend & cuffodiend’. M. 0,5 19, de Navibus &5
Galleis inter villam de Lyn & Barwicke, Trin,
a4 Edw. 1. Rot. 62. Inter B. pro Rege; there a
Writ ifTued to fuch and {fuch Men to find ten
Horfemen ; one -affirmed, that he had fome in
Scotland, and fome at Cobbam in Kent 5 the King
makes Inquiry whether it were fo or no, and
finding he had not fo many as he faid, commanded
that he fhould be diftrained, not only for the
Contempt to the King, but for the Danger the
Kingdom might lie in for want thereof, 24 Ed.
I. Rot. 78. Power to compel Men to make De-
fence fuxta facultates ; and the County of Berks,
which i1s an Inland County, upon refufal a Capias
in manus was awarded to anfwer it in the Exche-
quer, and the form of Wages to be fer down.
24 FEd. 1. Lord Trealurer’s Remembrancer, A
Writ from the Barons to aflefs all the People
without the King, News being of 10000 Men

coming, Clanf. 25 Ed. 1. M, 26. dorf. Williaw de
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Ripo. Tt was recited, that the People have been at

a great Charge ; ‘and becaufe Winter came on, the
King willing to {pare them, Watches and Beacons
were commanded to be fec up and kept, and the
People to depart, but to return again upon no-
tice. Rot. Pat, 25 Ed. 1. M. 5. Cuftody of the
Marintine was with fix S1.10s 3 by which it appears
that Cuftodia Maris, and Cuffodia Marintina, are
Terms convertible, The Abbot of Rebertfbridge’s
Cafe, 25 Ed. I. Rot. 70. the Abbot brought 2
Replevin againit one in that lies in the Con-
fines of Kent and Suffex. The Oficers did own,
by reafon of the War between France and Eng-
land, the Abbot was affefled three {everal Years,
at feveral Sums, nay, the fourth time, and no
hurt done ; but now 1if the Writ goes out but two
Years together (06 fnanditum) bur what coth he
plead, doth he deny the Writ? no, he pleads he
was afleffed for other Lands ; he found 2 Horfe ad
cuffodiam predifiam, fo that the Horle was for the
Land Service, and the Money for the Sea. I
conclude as Selden, aut ad ipfum Mare, aut ad tam
listus quam Mare.

After the Statute de tallagio non concedendo, Pat.
27 Ed. 1. M. 3. de Navibus congregandis.  Pat. 31
Ed. 1. M. 20. Malefacientibus in Marchiis dnglie,
a Commiflion went out that all fhall be in Arms
againft Scotland.  In antient Times there was fuch
a Conneftion between France and Scotfand, that
we had always a double War, and therefore could
not expect all Forces in one Place. In the Time
of Ed Il. Pat. 2 Ed. 1. pus . M. 26. pro Rege
de Navigio providendo veftris funptibus faciend’, 1
fee with what Policy Mr. S¢. Fobu went, and what
multiplicity of Records he cited, and opened them
with as much Skill as ever I knew any Man ; but
I defire to go in the Path of naked Truth. I thall
make it appear to all the World, that the King
hath done nothing but what his Predeceflors have
done; and that there 1s not more Teltimony to
prove Littleton’s firlt Cafe, that the Heir at Law
fhall have his Patrimony, than there is to prove
this the King’s Right. Pat. 15 Ed. II. M. 15. dor/.
all between fixteen and fixty to be ready. Parf’
Rot. 5 Ed. II. M. 4. Ordinance that the King -
without the Affent of the Barons could not make
War, but that was repealed and damned. Rot. Par}*
15 Ed. Il M. 31. It’s faid it was prejudicial to
the Royal Power of the King, and a Blemifh of
his Royal Sovereignty. Rot.Clauf. 17 Ed. 1. M. 10.
when they were warned to be ready. 19 Ed. 11,
Rot. Pat. pars 2. M. 6. to all Bifhops in England
to be ready for the Defence, Clanf. 20 Ed. 1. M.
2, & 7. de bominibus qui aomi remanferunt, &c.
fhould contribute to thofe that went, 1t was to
forty or fifty Counties; Nos confiderantes, quod

Juftum & confonum rationi non eff, that thofe thould

expofe both Body and Purfe for the Utility of the
Kingdom. In the Time of Edward the Third,
Rot. Clanf. 2 Ed. 111. de Navibus inveniend’, 2 Com-
mand that all Ships of 40 Tune and upwards,
with Men Munition and Victuals, fhould be in
readinefs at their own Charge. M. 2, Mariners
are warned to come per duos menfes, at their own
Charge. 7 Ed, 111 Scotch Roll M. 19. de Portubus
contra adventym, &c. & datum eft nobis intelligs, &c.
it appears It was done fam per mare quam per ter-
#am 3 and a Dire&ion to all Archbifhops to be at-
tending, and the Poffe Comitatus to be array’d, fe-
cundum fatum & facultates. Clauf. 9 Ed, JIT. M. 13.

dor.
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dor/. all from 16 to 6o, to be array’d armis compe-

Zentibus. +
And now I come to that famous Year of io

Ed. 111, Rot. Sco. M. 21, or 33. Men for Land and  2o7%.

Sea. Rot. Sco. 10 Ed. 1L M. 21. doif. oinnes ex
debito defenfionesn aftringuntur. Rot. Sco. 10 Edw.
MI. M. 23. De proclamatione faciend’, to all Inland
and other Counties. M. 20. to Lynie. M., 14. dorf.
to all, pront freri confuevit to all Counties, #os con-
Sfiderantes quod ratione legiantie fue affringuntir.
M. 1. dorf. through all Counties the like obferved,
cipecially #wequimus refiffere Correftiones, &c. fine
anxilizs veflris, M. 2. de Navibus fupervideindis, and
in that are the very Words of the Writ. AL 25,
de portubus cuffodicnd’ Inland Counties as well as
others, Berks, Wilts, Liceft. Novtham. &c. M, 16.
Navibus fupervidendis nos atvertentzs circuinguague
aut hec tempore. Rot. Alman. 10 Ed. 1L, pars 1.
M. 13. Rot. Clanf. 12 Ed 1L pars 1. M. 13. dorf.
Rot. Alman. 12 Ed. 111, M. 33. pars 2. veifus bo-
rveales duplici efkippamento 5 and to contribute, and
thofe that refufe, to aflels them juxta fatum, Rot.
Clauf. 12 Ed. 11, M. 14. Archers. Rot. Almen,
12 Ed. 1L pars 2. M. 6. Order that but one Bell
thould be rung. Rot. Alm. 12 Ed. IIL pars 2. M. 3.
fupervidend quod omnes’ ariat’ confiderantes quod oi-
nesy, &c. [e & fua exponere affringuntur pro falva-
tione, Alman. 12 Ed. I, pars 2. M, 10. becaule
boftes noftri multitudine non modica, &c.  All that
have Redditus, 8c. were to attend. Alman. 13 Ed.
101 M. 1. de fupervidend’ will’ Southamp. Clauf. 13.
Ed Il M. 38. dorf. A Wnt direCted Cuftodibus
terre maritime. ‘The Abbot of Ramfzy hved at
Huntington, yet diftrained for Sea-Service in Npi-
folk, Rot. Clauf. 13 Ed. IIL M. 14. the County of
Oxon, an Inland County, and yet commanded
Cuftod’ terree maritime. M. 17 Ed. I1I. Baico Regis
Rot. 15. a Superfedeas granted one. 17 Ed. I, M.
24. Wages recovered ot a Town for forty Days.
Scot. 20 Ed. 11L. M. 1. v2rfusScotos. M. 21 Ed 111,
Rot. 4. Baico Regis quam, detetne Soldicis pay, er-
g0, complamn, M. 31. Payment of Wages. Ros.
Parl. 22 Ed. I11. M. 4. there the Commons were
at great Charge for guarding the Sza, and pray
Remedy, but not for the Right but for the Excefs.
Rot. Franc. 21 Ed 11, M.24. dor[. 22 Ed.IIL. Ros
Pat, pars 2. M. 1. Rot. Franc. 22 Ed. 111 M. =,
dorf. pro Johanne Coke.  Rot. Franc. 26 £d, 111,
M. 5 & 4. quia eff vulgaris opinio ;5 and this reci-
ted, o5 confiderantes, &c. quod omiies per juraniei-
fuim, &c. and this was for the Sea, and goes to all
Inland Counties. And as they talk of Kings in
the Field, Kings ufe not to go into the Field in
Perfon. Rot. Franc. 34 Ed. 111, M. 34. piro Clero
arriando. Rot. Clauf. 33 Ed. 111. M. 89. doif. Rot.
Clauf. 43 Ed. 1I1. M. 1. de Navibus arrefland’. Rot
Clauf. 43 Ed. 111, M. 14, or 13. de bominibus arii-
andis. Rt Clanf. 45 Ed. 1L M. 8. ut tntelleximus.
Rot. Pasl. a6 Ed 111, M. 20. the Commons com-
plain of their Charge, and fay, that the Sea was {o
noble, that all the World called the King, the King
of the Sea, &c. they pray as of Grace, &¢. Ro.
Franc. 47 Ed. 111 M. zo0. for guarding of the Sea-
thore. 50 Ed. 111 pars1. M.105. 31 Ed. 111 pers 5.
M. 25. the Charge s not put upon the People
without common Confent. The King 1s not to

do it but for the grand Neceflity and Defence of

the Realm. In Richard the Second’s Time, Rot,
Clauf. v Ric. 1L. pars 1. M. 7. Scarborough. Rot,
pat. 1. Ric. I pars 1. M. 12. Rot. pat. 1. Ric, 11
pars 1. M. 42. dorf. Beacons. Rot. pat. 1 Ric. 11,
M. 13. dorf. Rot. Frape. 2 Ric. 1. M. 15. Rot. Scot.

4 Ric. I1. M. 9. King of Caftile, pro compellends
bomines pro cuftod’ mariting’. 7 Ric. 1. M. . Totns
Clerus apponere manus agyulrices, Archbithop of
8 Ric. 1. M. 5. Archers,

The fecond Day's Argument of Sir Edward
Littleton, Kuight, Lis Majefly's Sollicitor-
General, before all the fudges, in the
Exchequer-Chamber, on the bebalf of his

Mayjefly.

Mey it pleafe your Lorifbips,

Pl it Day T lefc off at the End of
T Richard the Sccond : I do not love to re-
repeat, yet i regard the Records that are of weigh-
ticft Evidence for the King to Men of Under-
ftanding, are perhaps not fo clearly underftood by
every onc that hears them, I fhall fum up what
hath been read. It hath appeared by the Re-
cords that have been read, that che Sea and the
Land have been guarded by the Commons, when
Danger did appuar to the King: I the Danger
was great, all the Commons, no Age, no Sex,
no Oraer to be fpared, all Feclefiattical Perfons
bound to defend. It the Danger were lefs, thofe
Parts nearclt unto it to defend, no Reafon to
trouble the whole Kingdom, when a few will
ferve the turn: Thole that refufed were com-
pelled by Imprifonment, Seizure of Goods and
Lands.  The Writs have exprefled fully and fig-
niiicanty, that no Wages ought to be paid by
the King 5 that when there was apparent Danger,
it appearcth by fome Records, that one Man
thould not ferve for another; Care taken by Com-
miflion, that all Equality thould be ufed in mak-
ing of Contribution ; and when Complaint, as 25
£d. 1. was made againt ir, it was remedied ; yer
it was not Ratione Contributionis, but wioleinte
exicriionts.

This conftart Ufige of former Kings 'is of
much more Authority and Weight, than fcacter’d
Judgments here and there, or judicial Proceedings
m any Court, and theft are not wanting, Not-
withitanding, I thall now proceed and come to
the Time, wherein fo many great Lords did die,
and fo much noble Blood was fpilt in Civil War,
from Heury the Fourth to Henry the Seventh 3 Hen-
ricus Rofas, Regna Facobus. Therewas notthen fuch
great Caufe to look to Preparation for Sea, for
the War was then in the Bowels of the Land; and
the Sea and the Land make bur one Kingdom,
and the Reafons are the farve for both.  And for
Henry the Fourth, when he was newly come to the
Crown, it appears Rot. Clanf. 1 Hen. IV, pars 1.
M. 12, dorf. Writs are direéted to the Arch-
bithops of Cairterbuiy and 2ok, and other Bithops ;
and it recites, that the French had prepared a great
Navy which was feen on the Coafts, and intended
to mvade the Kingdom and that Abbots and
Priors thould be array’d, five deliberatione, &c. &

Jixta fatum & pofleffioiicin, &c. €3 triand® Millenis

centens, Kot viagy begins 1 Hen. IV to 11 Hen IV,
M. 20. de Proclainctione faciend® to go againft the
Rebels of Wales, de airaiatione faciend® in the
lame, and Barons affigned to the Cultody of the
Marches called Battelfeld; lefs Reafon for this
Place of any, for they fay there were Lords
Marches to defend it. A 14, 23. de proclam’
faciend’, 10 go with the King in Perfon againit
Henry Percy a Rebel 5 and there was an Arrdy of
Men by the Sea Coafts 1o refift the Enemies, (<.
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and in the fame Roll, De bominitus congregandis,
divers other Proclamations, de bosiintbus defenfbil’
In the fame Roll, De Militibus f?{ﬁ‘(& Cq;:zft’.;{z;z-
caftrie avriand’, upon the Infurretion of the Earl
of Northuinberlasd, to bring them to Ponfiet. M.
10, &5 27. again to go to the Prince Hewry the Fifeh.
And in 1 Hen IV. this goes to Northuinberland,
Derby, Laucafter, by Rebert Duke of . . . .. to In-
vade the Kingdom. My Lords, Noblemen, Valets,
€3¢, € omics homines defenfibiies, betwg:en 16 and
o, that was juxta flalum, upon warning of two
Days, which was 1 defenfieiic Regini iofivi, to g0
with the King. M. 20. deboininibus levaudis & con-
gregandisy and of this Nature 4 Hen, IV, M. 11.
dorf. & 10. 5 Hen. IV. pat. M. 28. doif. pars 2.
Principal Men joined together to array and mutter
all over England.  This hath appeared by the con-
ftant Common Law of the Kingdom.

Befose Parl’ 5 Hen. 1V, 24. the Commons pray
that the Commiffions of Array fthould be confider-
ed, and the Judges advifed with, and a Comimiffion
made for the future, ad arriand’ &5 triand’ qui de
Corpore funt babiles, &c. juxta fratuin & factitates,
&c. &3 ad afidind’ & propertionand’, with Power
to diftrain, 7 Hen. Iitz. Her. Thorney Title Pro-
teftion, the Subjelts of England not to go out of
England with their King.  This was upon the
King’s going to aid the Duke of Flaunders, Repor!
7. fol. 7. Catvin’s Cafe, not to go without Wages
when they were to follow the King,  In Henry the
Fifth’s time there were great Wars with France
but when the King went, he took great Care that
England thould be provided for.  Pat. 3 Hen. V.
M. 17. dorf. pars 2. de araiatione faciend’, Care s
taken that all fhould be arrayed, and being array-
ed, fhould continue fo arrayed. Stat. 1 Ed. 1. it pro-
vides that they fhall not go out of their Counties
but upon the fudden coming of ftrange Enemies ;
and upon Warning, they were not only to array
them, but to lead them to the Sea-Coafts out of
their Countries, when and where 1t thould be ne-
ceflary, cuin alignid periculwn eveniat, notwith-
ftanding the Statute, which 1s our Cafe 5 nay, our
Cafe is much ftronger: And 3 Hen V1. is werdatim
with the other. 6 Hen.' V. Pat. M. 8. desf. pars101.
o Hen V. 16. dorf. this was upon the Threatening
of the King of Caftile, to all the Counties of Eng-
land. 7 Hen. V. FVaga Regis, divers Privy-Scals to
all the Countics of Ewgland, to mnform the King
what able Men of Aucefli-y there were; ad defenfioncin
205 i1 propriis perfonis fuis ad defenfionem Regni, and
the Return is pur defence de fon Roaliiz, In the
time of Hen. V1. Rot. Pat. M. 37. dorf. pars 2. de
Araiatione faciend’, 7 Heir, V1. pars 1. M. 7. desf.
Rot, Pat. there is quia datum eft nobis intelligi, for
the Ifle of Wight. Rot. Pat. 7 Hen. V1. M. 5. dorf.
pars 1. 13 Hen. VL M. g, derf. de Militibus congre-
gandis & ducendis verfus Scotland. Pat. 13 Hen VI,
pars 1. M. 13. dorf. Contra Militiam Inimicorum, a
full Command to array all, and to bring them ad
Cofteram Meris and other Places, & juxta gradus
fuos. 14 Hen V1. pars 1. M. 20. 21 Hen V1. M ac.
derf. Rot. Pat. 28 Hen. V1, M. 11. derf. Rot. Pa.
ag Hen. V1. pars 1. M. 45, dorf. Rot. Pat, 37 Hen.
VI M. 6. pars 1. dorf. all Arrays, A Book-Cafe
28 Hen, VI 11. 0. pl’ 22. Divers of the Clergy had
Churches to be freed from the Payment of Tenths
for the Defence of the Kingdom, and the Clergy
did grant i1 s, in the Pound without A& of Parlia-
ment, and this fent by Mittimys into the Exchequer,
P. 206 Hen. V1. Rot. 10. & Trin. 11. for levying of
Money upon Sciri Facias, 36 Hen, V1. M. 2. dor/.

in the Cofe of Ship-hlonej;. '
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Regis 1. Part. Array in the Ille of Thanet, and
compel thém by Diftrels, pro defenfione Regnis 37
Hen. V1. Pat. M. 1, & 6. derf. A Writ to many
Counties, becaufe of the great Hurt done to the
People by the Sea-Coafts, and the great Prepara-
tion to do more Hurt; thercupon Command to
train and array all Parts of England, pro defenfione.
And the 39 Hen. VI. Pat. de potefiate to array the
Ifle of /7ight, being invaded juxta gradus & conds-
tionesy &c. 39 Hen VI M. g, & 11, dorf, A Com-
miflion to Edward Duke of 1%+%, who claimed the
Crown, and it was adjudged him. 21 Hen. VI, Pro
araiatione faciend qued perfon’ fil’ intguitatis diffen-
tientes, &c. theretore is a Command pro fecurirate

peifonce noftie &8 populi noflri ad invecandum omnes

defenfibiles 1o deftroy them.  Pat. M. g. dorf. de
villa de Stamford ad cuftodiend’. M. 1. dorf. a Com-
miffion and Command given to £dward Duke of
York, Ed. IV, which gave Power to raife Men and
Money at Briftol, Hercford, and other Places;
which was cancelled, and other Commiflions given
in the Room.  In the Time of Edward 1V. Ros.
Pat. 1 Ed IV, M. 8. dorf. tor reducing Henry the
Sixth’s Power, Congregare all the People. 1 E4.1V.
M. 8. South-1¥ales on the Marches 1 E4.1IV. Scor.
Rich, Duke of Zork, Cuftos W.t-Marchie ad oiises
bomines defenfibiles, i Cumberland and IV efbinorlaid
between 16 and 60, fint proimnpli in defenfioncin May-
chiaryin, &c. againtt Peroy Earl of Nerthumberland.
Rot. Scot. 10 Ed. IV. there are Cufbodes generales
verf. Scot. for arraying all Men as there fhould be
Caufe. Pat. 3 Ed. IV. M. 3. dorf. continue parat
ad defenfionem perfone noftre & Regni. 8 Ed. IV,

fol. 23. a Book-Cafe, a Subjeét hath Power to

make a Bulwark in another Man’s Ground ; the
King hath as much Power over all the Kingdom,
as any particular Man to make Defence. ¢ Z4, IV,
Pat, M. 11. Arays. 10 Ed IV, Pat. M 13.
Arrays i falvationemn Regii, when he was like to
lofe ins Kingdom. A Commiffion to raife Power
againft his great Adverfary and Rebel Henry V.
who did lately enjoy the Crown by Ulurpation.
22 Ed. IV, Rot. Pat. pars 1. M. 2. pro Conduto-
ribus G Waffatoribus Pifcatorum, and at the Sub-

jeéts Charge. Pat. 1 Rich. 1IL pars 1. dorf, a-

gainit the Duke of Buckingham quocungi® Comitas®
and this juxta flatuin & facultates.  In Henry the
Seventh's Time. Henry VII was a wilfe Prince,
his Majefty’s Progenitor as well as his Predeceflor ;
he ftaid not till he {aw the Tops of the Ships, or
the Drums beat; he provided for the Safety of
the Kingdom betimes; when the War was de-
nounced between Charles King of France and the
King of the Remans, tho’ he was allied to both, he
prepared to defend his Kingdom. Rot, Pat. 1 Hen.
VII. derf. a Command to the Sheriff to make Pro-
clamation throughout all Zugland, That becaufe we
are informed of the War berween Charles King of
Frapce and the King of the Romans, and great
Hurt may happen to this Realm, and the Subjeéts
thereof ; commanding all Subjeéts to keep Warch
and Ward upon the Sea-Coafts, and all Beacons
to be made ready to be fet on Fire, as in old
Tnes, and this after Tonnage and Poundage was
granted to him for Safery : and Iam fure there
are greater Wars about us now, than there were
at that Time, Roz. Pat. 7 Hen. V1. Intusde potefate
coimiffa to the Earl of Surrey to go to conquer
France. 7 Hen VIL cap. 1. a Statute in Print. 8 Hex,
VII. Rot,Pat. pars 1. a Command to Richard Fitz.
Hugh and others, to keep all in Array for Defence
agamnft Scotland, which intend to invade the Realm,
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ut informatur, Stat. 1 Hen V11, cap, 16, every Sub-
ject 1s bound by his Allegiance, to aflift when need
requires, In the tune of Hen. VIII, Rot, Pat. 4 Len.
VIII. a Proclamation to the Maritime Countics to
ke 1n a readinefs, confidering the Fench King had
in readinefs a great Navy to enter this Kingdom
the next Month enfuing, e, and certain Caprams
deputed to lead thery; and they were all to be m
a readinefs at an Hour’s Warning upon their Alle-
alance. Rot. Pat. 4 Hen, V1L, the fame Commifiion
to Bonchiers, &¢. mLatin, 14th of [{en VI which
1s not 1n this Roll, but a Book of Proclamaziens ;
for betore Zdwaid the Fourth’s time all berween
fixteen and f{ixty were to be ready at an hour’s
warning. 15 Hen VIIL the Inhabitantsof Stasmfsid,
Nottinghain and Salop, &'c. to attend the Earl of
Surieyuponan hour's warning. go fea VUL Pallace
treafur’ omnes boinines ad arira, to be ready ad for
wviend uebis 1 Scetlend, as need fhall be,  Siat.
a5 Hew VI cap. 13. Remutliens of Loans, reoiting
and conlidering, ¢f Duty & lonor del People, to
aflilt therr Kimg in Body, Goods, Lands and Sub-
{tance 1n his Wars; and there it was only for of-
fenfive Wars. Ros.Lat. 36 Len N1IL pais 2. 37 Hea,
VIIL m Mr. Moyle’s Book. 4 & 5 Phil. & Mar,
Commiflions of Array to go to all Gentlemen, but
now but once Licuienant of a County ; and that
Power which the Licutenant now hath in Eangland,
was the fame with the antient Cormimiflions of Ar-
ray in Subftance, for it is no new thing,  Thefe are
i force by 5 Hen IV, and Common-Law in Queen
Aary and Queen Elizabeth’s ume s and they did
not go by the Jegal Array, but by the Power of
the Council-Board, 3 & 4 Phil. & Alar. 1557.
Council-Board. Calais was belieged on the fudden,
the Linemy making Pretence of going into the
Low-Countries, there went prefently a Command
to the Lord /7aricir of the Cingue Ports 5 Fan. 1o
make Proclamation in Avas, thac all from 16 to
60 thould repatr to Dever to fave Celars, upon pain
of Death. 8th of Fvb 1557, Letter of Thanks
given to Sir Yebir Edzecombe for diligently mufter-
g 1000 Men, 19 §cpr. 1558, Northuimberlond
lerved without Wages. 1 §ops. To continue Watch,
8 April 1558, Whittvposle for not finding Deiiry-
lance, 15 called to the Council-Table, Thele are
to thew what Proccedings there have been in for-
mer tmes. Rot. Pot, v Lz, pars 5. A Com-
miffion to mufter all Mcen againtt Scotland. 11 E-
fiz. Rot. Pat. tho’ not on Record, yet na Book in
the Crown-Ofce 1n the Chaucciy with Mr. #illis
A Commufion to array Men, and to provide all
things neceflary, pront Neceffitas, (e, and to In-
form themfelves what Armour they had, and this
to be done for our better Service : but with thofe
Commiflions there went Inftruttions, amongft
which, obferve this onc; ¢ We require you to
¢ confider how neceffary this Service committed to
¢ you 1s at this time, for the Benefit and Safety
¢ of our Realm, wherein we think the more Ear-
¢ neftnefs 15 the more requifite, becaufe of our
¢ Subjects long continuance m Peace, and the
¢ notorious being in Armis of our Neighbours a-
< bout our Realm.” If thele Times be not worle,
I leave it to any indifferent Man’s Confideration.
27 Lliz. Watlon Rofl. A Warrant to the Lord
Chancellor to make Lieutenants and Depury-
Licutenants, which are the old Commiffioners
of Array turned into Euglih. And in 1588,
when that great Armada came, all the Realm
was In Arms, and at the SubjeCts Charge. 31

57. The King againft John Hampden, Efg; 15 Car. 1.

Eliz, cap. 14, 15. the Subjedts oranted 2 Subfi-
dy, In Confideration of the Queen’s Charge.
And the Subjells were then at great Charee,
bothh for Land and Sea, and fhe took it by the
Power of her Council-Table, The City of Lsa-
doir was defired to find ten Ships, and of them-
felves they defired to find twenty 5 this was the
AffeCtion of thofe Times, they did not difpute
but were ready to obey. 28 Ll 1358, a
Letter to Sir Robert IWingfield, whereas divers
Towns in Suffolt were charged wo fic our a
Ship, and that divers were poor and ceuld not,
a Command that the richer theuld do 1. &
Letter to the Larl of Huntizgion, that 2erk thould
contribute to a Ship charzed on Heull. A Let-
ter to other Towns to centiibute to o/ bef-
teir 5 they refufed, yer were compelled tw do i
for advancenient of fo neceffary a Service.
The Clergy in cighty eight joined, and the
Archbifhop was Captan,  And there were Lot
ters for demolifhing of Suburbs.  Stafire 3 Fa.
cap. 0. wheie the Charge of the People in Queen
Llizabeth’s Time was remembered, Loiden was
charged, and Foreigrers and  Strangers were
charged allo to contribute, for that the Charge
was common.  In 1588, 3000/ Conduct-Mo-
ney levied for the Tarl of Dard; they did not
flay here dll the Tops of the Ships were feen,
but they made Preparationsin 87, In 1594, oreat
Troops were affembled av Loudon, for Delence
of the Queen, when the Tumult was about the
Fard of Effex s and in 1598, the Charge being
common, the Charge ought to be borne in com-
mon : Nay, the Inns of Court were charzed
with Arms s upon the apprehending the Farl of
Liffex, a Letter went te the Benchers of the Tnier-
Temple for that purpofe, and all the Gentlemen
found Arms,  Amongft thefe Letters grcat Le-
vies of Florfe and Feot at the Country’s Charse,
And where fhe would not have their Perfons,
the had their Purfes and Power to cxtend ac-
cordingly. 1595, Amongft the Papers of the
Lord Nottinghair, the People fet forth a Ship at
their Charge 5 we have the Letter only to fhew
they did 1t, and how much each Man did con-
tibute.  Jn King Femes's Time there was not
much ; the Times were not only peaceable but
pactficous, his Motto was Beat: Pacifici.  10th of
July, 2 Car. A Proclamation ifiued, that all People
thould make fpeedy repair to feveral Places, and
fhould continue during the Danger. And for a
binding Authority, 12 Car. the Refolution of all
the Judges under their Hands, and inrolled in
every Court at Weffminffer : a Man  thould
have thought thar that fthould have given Sanf-
faction, 1t weuld have done fo in former Times.
And truly, that the King hath done nothing
more, but what the Kings of this Realm have
done before, 15 moit apparent to all thofe whe
will rcad our Law-Books, How often have the
Judges been affembled by the King’s Command,
both in the cutward and irward Star-Chamber,
and there afked Quefhions? 2 Rich. Il fo. 10,
§ Hei, VIIL 1go. 0. 101. the King was there,
and rcafoned there.  Is this 2 new Thing for
Judges o deliver their Opinions? But his Ma-
jelty hath been pleafed likewife to give way, that
it mught be brought to a publick Debate in a
judicial Way ;s he hopes there are very few that op-
pole 1t, do it out of any averfenefs from the publick
Service, but to fatisty themielves, and fo to fubmit.
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To anfver Mr. S8t Fobi’s Argument 5 before 1
come to anfwer In particular to what was objected
by this learn_ed _Gentlcman, who hath taken a
areat deal of Pams, and mfldc_as much ufc of 1t
as was poflible for a Caule of this Nature to bear ;
I fthall in the firft place give a general Anfwer,

I fay, that the T'eftimony by Records given on
the other fide, whereof many are vouched, which
[ am glad to hear of ; and that Men look into a
Rufinels of this Nature. To make fuch a Search
is for the Honour of the King, that there 1s,
according to Law, the freeft Accefs to the Re-

cords, that ever was mn Lugland ;
* The Lord of and that great * Lord doth know
Holland. that the King commanded with
his own Mouth, that free Accefs thould be to the
Records in this Bufinefs; and I appeal to the
Officers that kecp the Records, whether I did not
only deliver that Command from the King unto
them, but defired them my felf to fhew o the
other Party whatever I had.

I fay, thefe Records, take them at the beft,
they are not of fuch Weight n pomt of Right,
as the other are which are for the King; for
if a King fhall voluntanly, and i cafe of Ius
Subjects, or fpecial Grace, do any thing, yet I
conceive that 1s not of fuch Weight, as when he
produces a conftant ufe of compulfive Power from
the Crown, and obey’d by the People : for if any
of the Kings have fpoken in gentle Language, as
King Fohir when he was depofed from his Crown ;
I conceive that will not be fo much as gentle Words
ufed n the Writs,

I fhall anfwer particularly to all the Records
that have been cited : 1t doth much concern the
King, that this Argument be anfiered fully,

The firft Thing that was faid, was, that to
feize Goods without Suit or Caule, 15 voud in Law
but this was not ufed as an Argument, but an In-
troduction. But in the next place, he comes to
a high Objection, that in his Majefty there is wo-
Tuntas inlerna, and externa 3 s inward Will which
he doth declare in his Chamber, and his legal Will,
and withal, that the King cannot judge himfelf,
2 Rich. 2. fo. 10, 11, which was grounded upon
that Book-Cale.

The King cannot judge in lus own Perfon, but
hath left it to your Lordfhips, that are fivorn to
do equal Juftice between him and his People ;
but to fay, that the King cannot judge himfelf, I
queftion. Can that be wanting 1n the Fountain,
that iffues in the Stream 2 that I utterly deny. I
it not fad, Corain Rege n the King’s-Bench, and
in the Star-Chawber, Corain Concilits noftris 2 This
15 a new Doétrine; and f(hall not the King judge ¢
Did not Ed. 4. fit in Perfon 1n the King’s- Beuch,
in a I'rial of Reape 2 and that famous Juttice Pgp-
bain fat at the King’s Feet, and other Judges at
the King’s Side, and therciore called Fufliciarii a
latere Regis ? Sure he foreot King Faires, who ad-
yudged two Cafes in the Star-Chamber, that of Bel-
linghanr’s and Sir Tho. Lake’s Cate. The Book doth
no way warrant his Inference ; the Book doth fay,
the King fthall not judge, but faith, that if a Man
be convicted before the Judges, the King thall not
fet the Fine, becaufe he heareth not the Cale.
This no way concerns our Calfe.

That no Law can be changed but by A& of
Parhament, as a Naturalizatton, and a Legiti-
mation ; nay, no Writ of Frror but in Parlia-

Vor. L ‘

in the Caf of Ship-Money:
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meat, till by the Statute of 27 E/iz. and that the
Parliament is Curia Regis, and cited 34 Hen, 8th
Crompton’s Jurildiction ; the King 1s at no ame
1 fuch State-Royal as m Parliament: All that
was made out of this, was, that this was a Change
of the Law, oz, the Writ for Shipping.

We bcheve 1t 1s fo far from being a Change
of the Law, as that it was the Cofton of all Ages
i former Times.  Now he fays the Parliament is
the highelt Court, and the King is there at higheit
both for Magnificence and Power 5 but yer out
of the Parhiament, tne King 15 King of Enslaad.
It doth not follow, becaufe he miay do it in Par-
lament, thar therclore ke can do it no where ¢lfe s
and 1t 1s to prove a Compartlon, to fay, that the
King thould have the ordzring of War as @ Gencra-
ifimo over his Subjelts and Vafials ; all the
Generals have their Power from i,

Oh! but the King hath Fiovificn for War.

This 1s bur a cunning Inlinuation, to make 2
Survey of the King's Revenue, and to infinvate
with the Peopie; and he begins with Knight’s-
Service, Tenures, and thefe in dangerous Places,
as Dover, Durbain, Chefter. 35 Hen 6. Britt. that
the King fhould not only have his Wards Lands
to breed them up, but to maintain the Wars in the
mean time ; and that Knights-Service 27 Hea. 6.
were inftituted for ordinary Defence as Horfemen.
And becavte the Kings of Eugland, out of their
Care to have Men tramed up, had Horfemen to
follow them, that therefore they fhall have no Aid
when the Kmgdom 15 in Danger, is a ftrange In-
ference 5 fhall we have no Footmen, no Archers,
no Slingers to be ufed in War, no Guard at Sea,
becaule he hath fome Tenures of Horfemen 2
This doth not difcharge the Subject ; this is but
for forty Days, and was inftituted to fupprefs
the fudden Incurfion from Stotland. 19 Rich. 2.
Guard. 165. p Tenure; they do reftrain parti-
cularly Efcuage and Knights-Service to Scot/aind
and Heles. 22 Ed. 1. for Gafroigne afterwards dif>
charged, but not for Mr. §z. Fobi’s Reafon. Rot.
Clavf. 5 Ed. 2. M, 24, thefe were difcharged of
Lfcuage, becaufe the Kingwas not there in Perfon,
and becaufe 1t was extraordinary.  Ret. Scot. 5 Ed.
1. M. 27. that Record doth fhow the Kings of
Englaad did concerve that they were fomewhat
lefs than Enemics that refufcd it; for foreign Ser-
vice I never meant to object 1t |

Then he faich, that Efcuage is to be affeffed
in Parliament, though for the Defence cf the King-
dom.,

If that were the proper Queftion, 1 could
fhew when Efcuage was not by Parliarent, for
it was by another Reafon. Itwas altered by an
A of Parliament, 17 Jobannis Statute de Rusning
Mead, Nullum Scutagimi 5 for it was not fo be-
fore.

Alfo it concerneth the Subject as well as the
King. g9 Hen. 3. cap. 377. The trie Reafon of af-
fefling 1n Parliament 1s this, cther Men were 0
have Efcuage as well as the King 5 now it is truc
that Rule, No Man fhall be Judge in his own
Cafe, but therefore not the King ; that helds no
Proportion : and Kings are faid to do no Wrorng.
The true Reafon why it was affefled in Parllament,
was, becattfe the Lotds would t2ke too muich.
‘This 1s from the Bufinefs, Ipafsitover.

Then he alledged, that the King is 1n altual
Pofleffion of the Wards.

Ccce
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That they fhould go towards the Maintenance
of the War, he cannot thew any Authority worth
the valuing, neither Brafon nor Britton hath any
fuch Thing ; for 35 Hen. 6. the Words are pur-
20, &c.  The Argument will be but thus ; be-
caufe the King out of his eipecial Care, out of
his own Land provided fome Tenures for that
Puarpofe, therefore he fhall have nothing {rom the
Subject. The King did never give, nor could
aive other Mens Lands for thofe Tenures ; for
it 15 moft apparent, the Nersians came not in by
Conqueft.  /Z#iicis was no Congueror ; for after
he came 1n, Men did recover the Lands which
were therr Anceftors. That was the Wildom
when Henry the Fourth took the Crown by Con-
queit, when he would have alter’d the Laws
No! take our Laws, and take our Lives. This
15 an Argument no way conducing to the Purpole,
becaufe he hath fome Horfe by Tenure, there-
fore neicher Foot, nor Provifion for Sea-fght,
nor Trained Bands, becaule Provifion 1s made by
Tenure.  This 1s conmary to all Reafon and Ex-
perience © What Obhgation hath the Soakman and
the Plowman’s Tenures, what do they pay to
detend them ? no Confideration for 1t 5 thefe are
rather Infinuations than Arguments.

Then 1t wos faid, there were like Tenures for
Sea, and he cited two or three 3 one to hold the
King’s Head at Sea, and fome fuch like, as if
two or thiee Tenures were like to defend the
Sea.

It was aifo faid of the Cingue Poits, that they
have many Privileges allowed them for that Pur-
pofe, 13 Ed. 3. fer” Reli 11.

Is the Cingue Poits Scrvice a competent Provi-
fion to defend a2 Kingdom again{t Hoftility ? I
know no Reafon but the whole Body fhould de-
fend wfell. 13 Ed. 3. A 9. 1t appears exprefly,
that the Commons made Defence at thewr own
Charge. No Man can be ditcharged of keeping
2 Thing, that he did not keep; fo becaufe the
Subject 1s faid to be dilcharged, 1s an Argument
that he was charged. That of the Cingire Ports
is not for the Defence of the Kingdom, bur for
Intercourfe of Merchants, not Quando Salus Regni
periclitabalur.

Then they object, that Tenures in ancient
Demefn were talliable without Confent, and their
Service for the King’s Provifions in their Houfe.

No Reafon that thould excufe them from the
General Service; for tho’ 1t be true, that the
King’s Houfe employs fuch Tenants, yet the
Kingdom muft be fupported by them and the
reft of the Subjects together.

Then he did objet, there was another Way of
Supply of cxtraordinary Means, as Mines in o-
ther Mens Lands ; and here he remembered M.,
3 Rich. 2. Prerogative Corn’y difference taken
between annual and cafual Revenucs for Defence.

Then he objetted, Rot. Parl’ 6 Rich. 2. 11,
2. that the King would live of his own Revenues,
and that the Mines, &¢. fhould ke for the De-
fence of the Kingdon.

Onflowe, who argued the Cafe, faid that the
King was the moft excellent Perfon both at Sea
and Land ; therefore the Royal Fith at Sea, and
the Gold and Silver Mines at Land, were given
to him, becaufe he was able to give a Stamp on
Moncy. And fo 2 Rich. 2. they of Loudon pray’d
that the King would not put them to Charge, but
live on his own, and fo your Authority vanitheth
nto Smozak. *

am, The King agarnft John Hampd‘en, Efg; 15 Car. i

The King muft live, forfooth; of his ordinary
Revenues. M. 3. Rich. 2. which cxpreficth, that
the King at that time would do fo; that the King,
by Advice for Salvation of the Kingdom, would
ule thefe things given unto him ; that indeed was
a reafonable thing for that time, Lut mult it be
now turned for a Neceflity

6 Rich. 2. AL 42. pars 42. that good Govern-
mient be about the King 5 then they petition that
he would live upon the Revenues of the Crown,
and that all Wardfhips, Releates, Marriages, &
fhould be for the Defence,

The Kimg is very willing to do and ordain in
this Cafe, as by the Lords of the Realm may be
thought beft for his Honour and Profit ; this is
not 2 granting of the thing, but a referring it to
his Lords, at beft it is but a temporary Defire!

But oh! he hath the old Cuftoms, and Petty-
Cuftoms, Tonnage and Poundage 5 of the Lega-
hity of taking of it he will not fpeak.  If the King;
doth impofe it on the Merchants, he needeth not
to take it of his other Subjelts. Dutics to the
King in this Year, came to 300,000/, and that
Tonnage ard Poundage was granted for ordinary
and cextraordinary Defence. 3 Réch. 2. 5 Rich. 2. 1
£dar. granted on Condition, that by the Statute of
Winchefter, they were bound to have Arms, and
no {uch Statute for the Sea.

I thall anfwer all this; but for Tonnage and
Poundage, I fhall refer it for a particular Place.
They izy, the Courts of Jufiice are maintained by
the King, the King hath a Prefit thercby, bur the
Mantenance of them cometh out of the SubieSs
Purfe 5 and the Firft-Fruies were for the Defence
of the Faith, that no Ferefy fhould creep into the
Church.  "Therefore, becaufe the King is Lord of
the Laglifs Sea, he mufk deferd itachisown Charge,
and not command the Body nor Purfe of his Sub-
jelts towards it. A pretty Argument! Fle faith,
the King hath the old Cuftoms, which are the an-
cient Inhcritance of the Crown, and fo for Petty
Cuftoms, and that thefe muft go for the Defence
of the Sea.  See a Judgment in the Exchequer, in
Edward the Firlt’s Time ; fearch into the Fine Roll
3 £d. 1. and fee for what Caufes thefe old Cuftoms
were.  Itwas never faid ull he fpake it, the old
Cuftoms or lefler were for this Purpofe.  And for
this faying that the Statute of Winchefier, 13 Ed. 1.
doth enjomn keeping of Arms, and thereupon all
Defence comes, that Statute was repealed by Phi-
fip and Mazy, and fet a foot by King Fasmes, and
again by him repealed. T fhall fhew before the
13 £d. 1. many Records for Land-Service long Le-
fore; for that Statute doth only fet a Form of
Arms, and is not the Beginning of Arms.  So for
the Objection of the King’s Revenues, be it mor
or lefs.

Now T fhall come to Tonnage and Poundage,
the darling Argument; which I affirm was never
given nor taken, of itfelf fimply, on extraordi-
nary Defence ; 1 have feen ali the Grants of ic: it
may be when there have been Wars abroad, and
then the Subjects in Parliament have given Ton-
nage and Poundage with Tenths and Fifteenths,
they have been all faid to have been for the De-
fence.  Tonnage and Poundage hath been given
and taken merely for an Intercourfe of Merchants -
and 1n that Senfe the King faid, we do and muft

*-Tn

il

purfuc thofe Ends for which it was granted to the

Crown. I fhall make that appear by Reafon, and
out of the Grants themfelves and other Authori-
£1¢s,

It
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If Tonnage and Poundage were merely for the
Defence of the Sea, how was the Kingdom to be
defended before in the Time of the Saxons 2 At
the felt it was 64. a Year, then to 25, and 3.
for Tonnage and Poundage; then 35 upon a
Ton of Wine, and 84d. a Pack on Merchandize,
that was all for Tonnage and Poundage, the reft
was for old Cuftoms. If this was for Extraordina-
ry, how was the Kingdom defended when this was
given for half a Year ¢ Truth, it was for Defence
of the Kingdom, that is, with relation to the In-
tercourfe of Merchandize; the Recital 1 Fac. faith,
it hath been taken time out of mind. Hath Ton-
nage and Poundage been.given time out of mind ¢
Then it was before Richard the Furft’s Time: A, VI,
he had it for Life, the Statute doth exprefs it as
plain as may be ; Time out of mind 1§ beyond the
Memory of any Man living. The very Interpre-
tation of the Statute explains it to be for the Safety
of the Sea, and Intercourfe of Merchants, 1In all
Ages before the granting of Tonnage and Poun-
dage, the Kings, upon a gencral Defence, have
had other Aids than this by their own Power, Or-
dinary Charge for an ordinary Defence,

I could have given a legal Anfwer, that it was
not given unto the King ; no Act of Parliament
for 1t.

Yea, but it is taken d2 fafto. Shew your In-
ftruments then by which it was taken ; that had
been a general Anfwer.

But I fhall carry the King’s Honour along with
his Power and Prattice: Rot. Franc. 2 Rich. 2.
7 Hen, 4. M. 23, Rot. 11, Tonnage and Poundage
granted to Merchants to guard the Sea for Inter-
courfe of Merchandize 5 which fheweth plainly it
was for that Purpofe. To put it without all man-
ner of Queftion, 6 Ric. 2. M. 8. Franc. Rell. pars 2.
Merchants and Mariners had Cuffodia maris, and
the King granted them 64. a Pound: Doth any
Man think that he would truft the Safety of his
Kingdom with Merchants and Mariners ¢ It was
merely for the Guard of the Sea for Merchandize ;
exprefs Ixception in the very Grant, that they
fhould not be bound by this to help againft Inva-
fion of Enemies, unlefs a Royal Power come, 7e-
gali poteflate excepta 5 therefore this was no extra-
ordinary Service. 7 Hen. 4. Rot. Parl, is m the
fame manner, And in the Clofe Roll, that the
Cuftodes maris Thould put there a lawful Power for
the Safeguard of the Sea againft the Enemies of
the King, except a Royal Power ; then Notice to
the King, fo it muft be underftood merely for In-
tercourfe of Merchants, I can thew you a Book-
Cafc for this, g Hen. 6. 12, Quer. Cafe Title Cuf-
tom. Braf. 26. he faith, That Aids and Sub-
fidies are granted to the King, to the Intent that
the King, by his Admiral, fhould guard the Sea,
to the end that Merchandize may pafs and repafs ;
not a Word of the Defence of the Kingdom. And
n Anie 11. the King was at great Charge with his
Navy ; caft.up the Accounts of the Sea-Duties,
and then it will appear there is not left to him a
Penny for the Defence of the Sea.  Impofitions
and Prizage of Wine was to furnifh his Houfe, and
not {or Defence of the Sea.  Not only upon this,
but there was an ancient Writer that wrote the
Doftor and Stndent, whofe Name was 8z, Fermine,
who wrote 1n Heary the Eighth’s Time ; he tells
you, /b, 2. cap. 15. fo. 153. The King, out of the
old Cuftoms of the Realm, as Lord of the Narrow
Seas, 1s bound twice 1n the Year to fcour the Seas,

but not againft all outward Enemies, but only to
Vor. L

i1 the Cafe of Ship-Money. .
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put away Pirates and Petty-Robbers.  Hiftory of
Tonnage and Poundage. 25 Ed. 3. Parl. Roll.

‘M. 11, the Commons did pray, that 64, of the

2.5. 2 Sack of Wool, and of a T'on of Wine grant-
ed, that the Merchants might have fafe Conduét
over the Sea, if it would pleafe the King ; the
Merchants for that would make their own Conduct.
All the Rolls go in that manner. 3 Rich. 2. 2 Hen, <.
and thzy cannot thew that Tonnage and Poundage
was ever granted for extraordinary Defence, unlefs
for fome great Defence,

Next he alledged that Sea-Duties were born
by every Man in the Kingdom, and that fecundum

Sfatum. 22 Ed. 3. M. 4. Parl. Rell. which fays it

was 1 Charge of the People, & sizmy des Mer-
chants,

All Men muft bear proportionably their Share
i the Charge of Detence ; what Confequence is
this? becaufe the firft or fecond Year out of the
Subjeéts Purfe for their Commodities, therefore
their Lands fhall be difcharged in Cafes of extra-
ordinary Defence,

Oh! fay they, but this 7ay Je done by Parlia-
ment,

By a May-be aMan may anfwer any Argument &
but a May-be will never anfwer a Bill. 23 Ed. 1.
Rot. 3. dorf. the Writs were in O&ober, the Parlia-
ment at St. Martin’s mn Wincer.  In that to the
Archbithop of Canterbury, the King doth but a
little compliment with the Clergy, and telleth them
he knoweth what Dangers were abroad ; the Bufi-
nefs of Shipping was done before the Parliament,
fo the Parliament might confider of it afterwards.
That 1t was done afore, appears ; this Parliament
was not held at the Day, but the King doth pro-
rogue 1t till after St. Andrew’s Day, becaufe he was
bufy m preparing his Shipping ; fo they came a-
bout Shipping when 1t was gone to Sea before, for
the Writ of Summons was the 1t of O&ober, the
Day of Meeting after St. Martin’s ; that to the
Archbifhop was the 31ft of September 5 the Ship-
Writs Aug. 28. and Seps. 21. then the reft, the 2d
and 6th of Ofteber ; but all long before the Meet-
ing of the Parliament, and fo all grounded upon
[t may be.] And to fay that the King, becaufe he
did a thing voluntarily, therefore he muft be ne-
ceflitated to 1t, I know not what Argument it is.
Henry V1L ndeed did bring things to Parliament
for the Advancement of his own Ends; did Queen
Elizabeth fend any of her Commands out 'of Parlia-
ment ? and yet the Subjelts gave her Subfidies.

24 Ed. 1. Summons there for the Clergy to
come if the Truce did not hold with France.

I think it not fit at all times, when it ftandeth
upon Intelligence, to communicate it to the whole
People. 26 Ang. Summons to Parliament, divers
Writs in Febiuary and April before, no Money
granted in thefe Parhaments ; therefore to tell us it
might be by Parliament, is a poor Argument.

Walfinghom faith, Allegiance bindeth the King
to Protection, as well as it doth the Subjeét to
Tribute.

The Subjet hath a double Prote&ion from In-
jury and Wrong, in Times of Peace by his Laws,
and in Times of War by his Power : Mult this be
done by the King’s fingle Perfon ? No, it muft be
done by the Bodies of his Subjects at their Charges,
Indeed it is fic that particular Soldiers fhould be

aid.
g Oh! but they tell us, that Fortefcne, Chief Juf
tice of the King’s-Bench, to thew the Law of Eng-
land o be bester than the Law of France, faith,

4 B2 that
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-that nothing could be taken from the Subjects but
by Parliament.

That isin the ordinary Way ; doth he {ay, that
no Man fhall contribute to defend himnfelf in immi-
nentDanger? Neverbumquidein. 29 Ed. 1. M. 7. Pat.
there the King faith he did not buy Lands, Manors,
or Cattles with it, but did i1t to defend the whole
Realm ; no more doth our King, but only to de-
fend himfelf and the Kingdom.

In 33/d. 1. Rot. 10, It is objefled that a Clerk
{ied for his Szlary, and had it allowed him: And
the King fupports his Courts by the Fines.

But they came from the Subject.  And may not
the King give a Salary when he pleafeth ? )

14 Ed. 3. cap. 1. and this were preft to prove,
that Aids, tho’ granted in Parliament for Defence,
fheuld not be brought into Example.

Thefe were not to be {pent for the Safeguard of

Englend, but Scotland and Frauce 5 aud fo 1tcomes
not to our Cafe.

a8 Ien. 2. When the Tenants came with greater
Charge than thewr Service required, #en trabatur i
LECHIPIL,

T'rue, if Tenants by Knights-Service at that time
did no greater Service than they were bound in
tme of Danger, it is but Reafon that it fhould not
be drawn to be yearly, to make their Tenures
higher.

Ploweden fo. 315, Wifeman’s Cafe. A Covenant
to ftand fcized to the Ule of the Queen, in Con-
fideration the is Head of the Commonwealth,
held no good Confideratton to raife an Ufe, be-
caufc there wanteth guid pro quo ; and the King,
ex officio, 1s bound to do that.

Under my Lord Ceke’s Favour, 1t was not in the
Cafe. The Cafe was upon divers good Confidera-
tions, and he put this in by way of Admittance.
I can fhew when this was declared to be no Law.

Next, they alledge, the King is in Poffeflion of
the Service of the Cingue Ports, and of Tonnage
and Poundage, and this appears not to be expend-
ed; and of other Dutics for the Defence of the Sea,
and Lex non facit [ I,

Tempus belli, 1 referve for another Place, for that
1s one of the three Things confiderable in this Ar-
gument. ‘'That learned Gentleman, Mr, §¢. Yobn,
did confefs that (as Necefiity requires) when the
Safety of the Kingdom 1s 1n danger, the Subject 1s
bound. If it were martenial to make 1t appear
whether any thing were fpent or not, it thould
have been pleaded at the £xchequer, it he would
have taken any Advantage upon it.

But admitting they had been all expended, yet
the Property of the Subjects Goods, faith he, can-
not be altered out of Parllament. He did agree
the Kingdom muft be defended, and did yield,
that for the Manner of 1t, 1t did not belong to
the People. 6 Ric.1l. 2 £d. 1. Men and Money
belong to the Wars; the Commons did acknow-
ledge it belonged it to the King for ordering in all
tunes 3 the Caution of former Ages was to demand
it In Parliament.

Wethall fhew 1n all Ages, the King did it without
Parliament. This isa pretty thing, that the King
15 to diret the War, and yet fhall have neither
Men nor Money without afking his Subjeéts Leave,
And for that of Property being taken away, in
the opening of my Argument I cleared it, I {hall
not trouble you with Repetition of 1t. .

Oh! but they tell us, -the King hath borrowed

Moncy to fpend mn the Wars, and promifed to

- repay it, and that without a Safve of his Righr ;

this 15 an Argument they think worth Confiderz-
tion. 48 IHen. 9. 16 Pat.

I know no Law that barreth the King from-bor-
rowing of Money, as he hath Occafion.  Is it not
of Neceflity that the King mult borrow, notwith-
ftanding both Ordinary and Excraordinary ? Muft
the King carry Millions about him? His Oceafione
may be fuch as he muft borrow, and alfo fit it is
that 1t fhould be paid again. Doth any Man think,
that if the King doth borrow 1cc00/. of any par-
ticular Man, he muit not be repaid again ? 48 H. 7.
M. 15 or 16. Power is given to the Farl of Lei-
cefier to refort to the City to borrow Money.
Great Reafon, becaunde i1t is the Chamber ¢f the
King.

But the King’s Money not coming in, he de-
fireth to borrow fo much of the City, and it thall
be paid when the other Money cometh in j the
End was for the Defence of the Kingdom.

But that thercfore the King cannot command
Aid from his Subjects, becaufe he borrows of his
Subjects, 1s no good Argument.

Then he faith, the Law delights in Certainties,
as in the Aids pur file maricr, and to make his
eldeft Son a Knight 5 thefe are cettain, 25 Ed. 3.

All Defence 1s uncertain,. till we know the
Offence 3 certainly he muft be a wije Man that
can do it. How fhall a Man know how to de-
fend, and not know what the Defence will re-
quirc ! whether ten or twenty Thoufand ? and
muit 1t not be proportionable to the Offence ?
Is not this fufcipere majus & minus 2 where is
the Arcument, that becaufe Aids, which were un-
certain at Common Law, are made certain by A&
of Parliament, therefore muft this be certain, fot
which there is no A& of Parliament ?

Oh'! but the Taillage in ancient Demefn and
Burgage, they are certain and Mr. Hampden he
was affefled acxxs. 1t might have been aswell xx /.
this is uncertain, it doth reft only in the King’s
Mercy.

The Writ taketh care they fhall not affefs un-
equally : 1t Mr. Hempden be too high afleffed, Mr.
Hampden might tall the Sheriff in queftion ; but
the Sherift of Bucks is rather to be fined for fet-
ting him at fo low a Rate as xxs. We know what
Hcufe Mr. Hampden is of, and. his Eftate too :
for any thing I know 1t might have been 20/, well
enough,

But to the legal Part, fome muft be trufted
with 1t, and who fhould be but the Sheriff ? and
the Parties not without Remedy if over-rated.

‘Then they come to Authority by Jurifdiétion,
and that they that have Privileges are not Tal-
hable, nifi pur grand Canfe, and that Efcuage muft
be fet by Parliament, which is by Aét of Parlia-
ment; 17 Fobannis, that it was called Magna
Charta y and {o it was in Matth, Paris, and con-
firmed by Hen. 3.

He fpeaketh of it as a Thing of Story, and
thefe were for foreign Wars, as fo not to our
Cafe.

Oh! but 1t was admitted every Man was to
keep Arms. 13Ld. 3. 11H. 4. cap. 18, and
whilit they are mn their own Counties, to be
drawn out of their own Charge ; bur net to be
drawn out of their own Counties withcut Wages.

Henry the Seventh, afraid of his own Tide,
makes a Law, that no Man fhould be queftioned
for being with the King in Arms : this was to take

-away the Occafion of the People’s talking, whe-

ther they went upon juft Ground. |
That
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That mzny Armics have been paid by the
King. 2 Ed. 0. cop, 2, 285&:. 8. the Rebels in
the Norih the King promifeth Satisfaction. 1r
flen 7. cap. 1. the Dury of the Subject is recited
m It.

What Argument is this? we fhew in g}l Ages
where the King commanded his People to attend
him or his Licutenant, and you tell us that Ke
paid other Armics, 19 Hen. 7. doth estend to
Wars without the Kingdom, as well as within.
1t Hen. 7. this laft did expire with his Death,
this doth appear plainly, this was by cfpecial Gift
by the King. 4 Liiz. Dyer 211. Exprefly it did
not cxtend to the Service of any other King but
him. | _

25 £d. 3. cap. 8. None conftrained to find Men
at Arms, but thofe that held by fuch Service,

This muft be wnderfrood with relation to the
“Fenure, they were not to come upon common
Summons for Eicuaze 3 but when the whole King-
dom was in Danger, that they fhould not come,
was no Exculc. |

n! 26 Ed. 1. Reyrwod de Gray dwrft not levy
Men without Pay ™. The Marginal Note clears
this, and fo no part of our Queftion 5 and it ap-
pears by /Walfiaghan, fo. 74, 72, that the King
was actually then in Scotland, where R fol] from
his Herle, and loft two of his Ribs.

In the pext place they fay, Trin. 31 Fd. 1.
there 1s a Refulal to eo without Pay. The War-
dens of the Marches of Cumbertand and Wefbanci-
land writ to the Barons, that whereas the Srots lay
near the Marches with a great Army, that the
People would not march out of their Counties with-
out Pay,

This is eafily anfivered 5 there were the Eaft
Marches, and the /#;# Marches of Scotland, fe-
verai Counties belonging to cach : What Reafon
had they to go out of their own Marches, unlefs
they had Money for the keeping of them in their
Ablence? Rot, Pat. 10, 0r 11 Ed. 2. pars 2, M. 26.
for War of Scotland, 9 Ed. 2. the fame difcharged
in the County of Norfolk, 1 3 Ed. 3. M. 38. the
Abbot of Rarfev, becaufe he rematned ip his own
County difcharged ; it was no abfolute Difcharge,
but dim fic intendit. 21 Ed. 3. Rot. Frenc. Some
are difcharged from the Cultody of the Sea, be-
caufe they were prompti at home 5 fome for find-
ing Hobellers and Archers, and this wac by rea-
fon of a Grant in Parliament; fome were dif-
charged, becaufe of their Stay at home to guard
the Coafts.  This provech the Right of the per-
fonal Service, and of the Contribution,

Another Objeftion is that of 21 Ed 2. Rot.
Franc, that they fhould not be kept continually
in Array, but fuffer them to ftay in their own
Countics 5 but they were to 80 as {oon as there was
any notice of an Enemy,

This was for the Wars of France, and not for
the Defence of the Kingdom.

Ohl but 20 7id. 3. M. 6. Rot. Scor. there were
Lxploiateies & vigiles, which wero Incolarum |
but how de affiufu € woluntats ¢ By this was
nothing, for i was with Aflent in the Nowtheis
Parts, and had been done in former Times a-
onnft Seotland.  Then the 100 Roll of Feverfham,
which I conceive rather maketh for us, than a-
ganft us; for the Caflle of T uitbridge is to levy
157 for the King, 7o [atvatione of the Caftle,
and to kvy it by Diflrels, 14 B4, 4. cap. 1g.

® Barenibus rfrgrm?’?: f13 haminibus Seot,

ey 857
the King cotld not compel the Subje® to felf

Victuals for Wars, nor to provide for the Caftle
in the Town,

20 Ed. I. _—

T'hat was for Scotland for Payment of Victuals,
and Who can ¢ommand 1 Purveyance but the
King ? and that of the Caitle, it vias the Vicual-
ling of his own Caftle, and Subjects were bound
to victual their Caftes. 8§ E4. 5. Rot. gg. the
Marches provided for Victuals, and particula- Meri

pard for Victuals, but they do not fhew from
whence that Money came,

The next is Horfes for the King’s Service mask-
cd, that if they were loft they inight be {itisGed
for. 24 Ed. 1. Rober; loft a Horfe worth xx
Marks, and received Satisfaion in the Excheguer,
{omewhat alfo for Wages, M. 26 Ed, 1. Rot. 1o 54
100. |

Thatis only a Concordar how Men thould be
pad, what the Horferen fhoyld have, and what
the Footmen 5 for Lorkfhire, Northumberland, ang
Cumberland, were to have no W ages from the
King, but to go againft Seorland - yea, that is
another thing, 8¢ comtra Seotos 3 and that Dif
tinction, upon ftating of the Cafe, will go through-
out. 14 Ed. 3. 94. for Caftles, 24 £4. 2, 72,48
dorf: Fobu de Sandall. Berwgick was taken from the
Seots, and for furnithing of Berwich Caftle, the
People are compelled to truft him.

Oh! but the Prifoners taken in the War, and
Holtages, were at the King’s Charge, 8 £4. 3.
Allowances in the Exchequer forit. 5 Ric. . cap.
11. examuned in the Exchequer.,

The King, if he hath a Prifoner taken in the
War, he is to have his Ranfom  fhall not the
King pay for his Charge ? 4 E4. 2. Rot. 1o, Roger
de Safvage, a Scotifh Prifoner, the King bore his
Charges ; {o becaufe the King payeth the Charges
of a Prifoner for which he hath Benefie by his Ran-
fom, therefore he is to defend the Kingdom.

Dyer 162. A Man in Execution cannot be forced
to go to War. |

Our Writ doth not defire to fend Men in Fxe-

there are enough befides

Lhen they object the borrowing of Money,
and the King paid again for ir, pro wegoltiis urgey-
liffunis,

The King may have occafion
and reafon he fhould pay it
tion.

But the Cafe is, whether all the People, for their
Wives, and for their Familjes Safety, and for the
Safety of the whole Kingdom, may not be com-

pelled to contribute to it ? The Abbor of Glocefter
gave Money to maintain a Damfel, the King took
this Money for the prefent, and paid it back
agamn, This was ad exonerand’ confeientiam : that
for things taken away without Warrant, the Mi-
nifter fhould anfiver for it, not pay and repay, but
fhall hold themfelves fatisfied with Reafon,

Bu they objet, that 26 £4. 1. 2 Commiffion
Went out to inquire, de Rebus captis, frve pro cuftos
dia Maris, S, and the King faith, that i/ fera
baunt que fe tenderont a payfe pur Reafon.

Lrue, fe tenderont a payfe, €3¢, which is not to
be underftood, thar the King will pay or repay ;
but “that they fhould hold themfelves fatisGed pur

Reafon, that is, he would give them Reafon why
they fhould be fatisfied.

to borrow Money,
nothing to the Quef-

The
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The Third Day's Argument of Sir Ed ward
Littleton, Knt. bis Majefty’s Sollicitor-Ge-
neral, in the Exchequer Chamber, before

all the Fudges, the Bebalf of his Ma-
7.

May it pleafe your Lordfbip,
Shall go on where 1left; only inform you of
one Record, 1 Her. 4. The Writ that went for
the Array of the Bithop of Canterbury, which doth
recite, that whereas there was Danger upon the
Sea, he and all his Clergy fhould Manus apponcre
adjutrices. T fpeak of this, becaufe it was at fo low
a Time as Hen. 4. and it was pro falu’ Populi.

Coia® PP’ 1.4 Fac. Between Weaver and.lfﬁ'ﬂm’,
Command came from the King and Council, that
the Train-Bands in Londsn fhould be mufter’d for
fhe eraining and making of them ready to defend
the Kingdom. One in the training hurt his Com-
panien, and he thercupon brought his Action
againft him: And this was pleaded in Bar, that he
was mufter’d by fpecial Command ; and this was
adjudged a good Juttification, becaufe it was lor
the Prefervation of the Land. 28 Hen. 8. which
recited that the King did pay them in Lincolufbire s
but for the other, he faith, that he fhall remember
their Pains.

I fhall now go on. It was objected, that by
the Statute of #illiam 1. the People fhould enjoy
their Lands frecly, fine cmni injufta exallione frue
tallagio.

This was for Money to be received for a gene-
ral thing; but that 1t was not for this thing ap-
peareth in one Chapter, that Knights-Service ‘Le-
nures fhould do what belonged to it. The reft funt
Fratres Conjurati ad Monarchiain Anglie defendend’.
14 Ed. 3 Chap. 1. 25 Ed. 5. 1Ed. 1. Walfighan
184, All thefe are fet afide by the Statute, and
concern not our Queftion. Ours is rateable and
proportionable, according to old Practice. And it
is one thing to compel a particular Man, and an-
other thing to fet an equal Rate upon the whole
Kingdom.

Ult, Febr. 2 Car., A Commiffion of Loans for
the Defence of the Kingdom.

They mean the Commiffion, which was a Con-
fideration to levy Monies, by reafon of the Necel-
fity of the Times.

It appeareth in the Journal Book to be for Im-
pofitions, or otherwife to raife Monics not con-
cerning this Queftion. It appears by that, that
the King gave a gracious Anfwer unto it 5 and
that it was done for the prelent time only, a
Warrant for Advice only. It was done to raife
Money in general ; but no Determination of
Right, and faid, at your Defires 1t fhall be can-
celled.

Then there was a Commuflion for Loans, g5 Feb.
o Car. and this they fay was for the Defence of the
Kingdom.

Ir appears it was for the Defence of the Palati-
nate and Demsark, and for that a Bithap was fen-
tenced for his miftaking 3 Mr. Pym brought up
the Articles againf{t him.

I fhall now come to an Objection, worthy the
making by Mr. St. Fobn 5 and becaule itis a ching
not truly underftood, but taken at random, I fhall
crave your Lordthip’s Patience: and that is the Sta-
wte de tallagio non concedendo, 25 Ed. 1, made after

hn Hampden, Efg; 13 Car. I

the King went into [landers, and agrecd upon
here by the Prince as Viceroy, and alterwards fene
into Flanders to be fealed by the King, as it 15 put
in fome Books. The Words are gencral: No
Talliage to ke taken without the Confent of the
Lords in Parliaments,

For this I defire the Liberty to inform you of
the Story of the Times, to make a better Anfwer.
This is not all, in fome Statute-Books 1c 1s not
mentioned ; In others, no King’s Reign men-
tioned. And in £d. I, no Year ¢f it, and now they
would apply it to the 25 £4. 1. and this they would
ground upon the compelling of Aid, 23 and 24
Ed. 1. And the Commilfion m 24 Ed. 1, did tfiue
upon that, and confequently that this Aid was the
Aid complained of, and then redrefied,

Walfingham, a Monk of 81, slbans, they rcly
upon for this, that wrote fome feven-icore Years
after the thing was done.  Sir Edward Coke faich,
Chronicle Law is not much to be regarded.  True
he faith, Chronicle Hiftories may fhew us the
Times, but if it tell us what the Law is, we are
not to believe them. No Hiftorian, thar I ever
knew yet, ever read the Reeords, and therefore
no true Hiftory 5 for the moft parr they are taken
up in Panl’s, or the Street.

To take fomething in Conflideration, by way of
{tating the Cale, upon the Seatute Corfirina, Char.
and the other de Tallagio non concedeindo, that s,
that no Aid thall be levied but by Conlent 1n Par-
liament.

The firlt Stawute 1s, that no fuch Aid fhall be
levied, the Nature of it, and the Acts themfelves
rightly compared, there remains no Scruple againft
the Cafe.

Three things for the true underftanding thereot
muft be confider’d.  Fi#ff, what kind of Aids had
been m we before 25 £4. 1. and for what they are
taken,

Secondly, how and what Remedy was given by
that Statute. |

And Thirdly, how far that Statute de Tellagie
non concedendo 15 1n Force and Authority in this
Cale.

For the Firft, it appeareth in the common Sto-
ry, that m 21 £4. 1. the King of France had lcized
all the Dutchy of Gafcoigne, upon Pretence that he
did not appear at his Farliament at Pesyss upon a
Summons, Thercupon the firft took a Courle for
the regaining of his Dutchy, and the War continu-
ed with various Succe’s, till 25 £4. 1. And he had
alfo War withScotland and Hales.  For tho’ Wales
was taken 12 Ed. 1. yet there was one Madox
who pretended himfelf to be of the Blood of the
Prince, till 23 £4. 1. and uill that Year they were
not quieted. And he having all thefe Wars a-
gainft Manders, Gafeoignz, Scotlend, and Wales, fome
at one tume, fome at another, and moft altogether,
divers Aids and Supplics were taken upon thefe Oc-
cafions of feveral Natres; fome were by volun-
tary Grants of the People, fome were by Impofi-
tions and Levies by the Names of Talliages or
"Taxes 1o be paid to the King, {fome by Affefiment
of La:_]ds, as the Abbot of Rebertsbridge, 2.5 Ed. 1.
All this appeareth by the Commifiion to enquire of
Extortion.

And befides all thefe, fome by Prizes of Goods
and Money taken from the Pofiefiors without any
Payment, Rates, or Taxes. Nay, there was then
ranfacking of the Monatleries, and taking of the
I\‘Ionle§ found there 5 Mr. Sz, Fobi’s Cale for Mo-
ney taken out of their Treafury : and befides all

thefe
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thefe, there were fome by way of Ranfom, as Mr.

§t. Fobn rightly obferv’d, and fhewed his Learning

and Induftry, that the Clergy upon their Denial
were put out of the King’s Proteétion : Audd they

did ranfom themielves by gwving a fifth Part of
their Goods. Pat.2s. Ed. 1. M: 11. pais 2. The

- ‘_1 . - - " ---) .
People being thus grieved with fuch Aid and Prizes

fo exwraordinarily taken for the Maintenance of

Foreign War, obtained that it might be enatted,
that fuch Aid in a refative Term may not be grant-
ed nor taken without their Confent, by the Statute
of 25 Ed. 1. and Coufirina® Char. Oblerve this one
thing, the Markets of Eugland three Years before
had granted the King Subfidium pio guerra, upon
every Sack of Wool five Marks ; three Marks
upon Woolfells ; upon every Pack of Skins five
Marks : And this was granted of their own Free-
Will, and this was to continue for two or three
Years. 22 Ed. 1. M. 2. Sine Roll. where it 1s there
relicted.  Wext Year, before Cenfiring’ Chairta, all
the Laity, except Cities, Boroughs, and ancient
Demefn, had granted to the King in Szubfidium pro
gnerra, the 11th Part of their Goods, 2.4 £4. 1.
M. 2. pat. Pars 2. And the Summer before Cos-
Firwa’ Chart’ an 8th granted by all the Laity, ex-

i1 the Cafe of SEipaMoﬁéjh

cept the Cities and Boroughs ; and they granted
a ifth, and this was {hill for the War, 245 E4. 1.
A, 1. Pat. The Application is this : Thofc ma-
ny Aids of thefe feveral kinds having been granted
fur the War, divers M2n of that Time did doube
and feor, that however they meant 1t but for a
ceriain Timie, yet being not {o clearly exprefied,

1t nnoat bind them for the future; and that they
And

fo doubted, appeareth by Coufirma’ Char’.
forafimuch as divers of our Realm are in fear, that
the Aid and Taxes which they have given us before
time towards our War and other Buofinefs, of their
own Gifts and Good-Wills, might turn to a Bon-
dage to them and their Heirs 5 and hkewife for
the Prizes taken, we do grant for us and our Heirs,
that we fhall draw no fuch Aid, Taxes, nor Prizes,
into a Cultom, for any thing done hererofore, be
it by Ruic or any other Precedent that may be
found.

Then, my Lords, for no occafion fuch manner
of Auls, Taxes, or Prizes fhall be taken, but by
common Confent 5 but it endeth not fo, faving
the ancient Aids and Prizes due and accuftomed.
This being the State of the Cale, be pleafed to
obferve the Complaint of the People 3 this kind of
Aid, it 1s plain, was never meant there, when
falus Populi periclitabatyy, and may be levied not-
withftanding the Statute: For the A& 15 only
againft fuch kind of Aids as had been voluntarily
oranted by the People, fome by Merchants, and
fome by others, that they fhould not be taken
againft their Wills hereafter, but by Conlent in
Parliament.  §w#ch is a Relanive, it 1s not general
no Aids, but no fieh Aids.

Secondly, 1t refers to thofe that were volunta-
rily granted to the King for Seotland and 7 ales,
and his other Wars,

And ancther Reafon why thefe Aids that had
been for the Cuftody of the Sea, could not be
fard to have come of their Good-wills: For ob-
ferve the Abbot of Roberisbridge’s Cafe, it appears
plainly 1t was done againft their Wills, for the
Cuttody of the Sea, by virtue of the King’s Writ.

Auguft before Coifirs’ Char’ thofe that had gi-
ven an Sth Part, they did obtain expreflly Letters
Patents, tnat fuch their free Gifts hereafter might
not be i fervitutem, 25 Fa. 1, that 1s the very

firm® Char. the next Fol,
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thing doubted in Confirin’ Char’ WNow thofe that
had granted an 8th, had no Reafon to do it, for
they had a Charter to free them, but the other had
not: And therefore the Statute might well fay;
fome did fear. So upon the whole Matter, there
are no other Aids but thefe voluntarily granted at
that time, none in the Body of the A&t but thofe
granted with a Good-Will, for thofe Foreign Wars ;
and the Forty Shillings receiv’d by the King upon
every Sack of Wool, with three Marks granted 22
Ed. 1. was by the Merchants only for the War in
Gafeoigne 5 and theredpon it was enacted; that the
King thould not take fuch things but by Confent.

There 15 alfo in the Statute Confirma’ Chay’ an
Exception, that all ancient Aids due and accuftom-
ed were excepted ; and thereforc what kind was
meant in the body of the A&, the Exception makes
clear, ancient Aids excepted ; this was an ancient
Aid ; and therefore never meant there to intro-
duce a new Law, that no Aid fhould be taken,
but no {fuch Aid. No Impofition fhould be taken ;
but the Practice of all Ages fhews this hath been
levied ever fince, {rom time to time, which is an
Interpretation of the Words of the Law. This I
do open, to make way to the Statute de Tallagio
0w coincedéndo,  Thrice in the Statute is this Word
(fuch) but that they fhould make ufe of that Sta-
tute de Tallagio non concedendo, of it {clf, without
relation to that, whereas 1t will appear 1t is a mere
Extraét out of this, and no Statute it felf : For De-
bate of that ; this de Tallagio 1s the fame with that
Coiifirms’ Char’, it 1s a plain Extralt of it, or fome
other thing at fome other time. Sometime in
fome printed Book, nulluim Tallagium, no Aids
fhall be taken by the King ; fometimes without
Notes of Time when made, and at the beft it is no
more, but 1t is faid 1t wasmade in the Time of Z4. 1.

If we fhall compare Confirma’ Char’. and the Ar-
ticles that were in this, we fHall find it to be no-
thing but an Extract out of that Statute, and that
it was no Al of Parliament. And to make it
appear it was an Bixeract taken out of it, obferve
the general Heads de Taflagio sion concedendo.

Firft, The Charter againit Prizes. Secondly,
Another againft Wool. Thirdly, A general Con-
firmation of the Laws and Liberties. Fourthly,
A Parden to divers Lords there.

Thefe are the things in which they would make
it a Statute of it {elf, all exprefled in Conflim’ Char.
they do not differ in Subftance. A fixth Head is
the very Year of the 25 Ed. 1. for the Pardon of
thofe Lords was made 5 Nov. 25 Fd. 1. this fame
was {ealed by the King Word by Word, proved by
the Statute-Roll, the very fame Roll that hath Con-
The Monk did miftake
this Statute. No Man will believe a Monk, that
wrote fevenicore Years atter, againft a Record.

I fhall thew what was fent over into Flanders,
and that was Conflia’ Char. and did bear Date the
roth of Offsber, the King being then in Flanders,
and was there fealed by the King himfelf. That it
may appear, there is no manner of queflion of it,
here is the very Copy of the Stature-Roll; and
the whole Confirit’ Char. is recited verbatim, In
Witnefs, 10 Offober 25. of our Reign: VWhereas
IWalfinghan faith, that this very Charter, Word
for Word, was fealed in Flanders, under the Greac
Seal of England, 5 Nov.2s5. of our Reign, and
fent back into Euglend. For this Statute-Roll a-
oainft that time, doth exprefly fay, that this was
the Charter that was fent over into Flanders; and

hath the fame Telte, Word for Word ; and-this
- Wis
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was flent back into Englaid to confirm it further.
The next thing that tolloweth upon the fame Date
and Roll, 1s the Pardon of the Yarlsy tlus was da-
ted 5 Nov. after this Conffrii® Char. was fealed.

They have not yet thewed that this Statute De
Tallagio non concedends was ever cntered upon the
Roll; nay, 1t could not be enter’d : Who would
think that an Extract of an A& of Parliament
fhould be enter’d upon the Roll ? If they can quit
M. Walfinghain, they are wite Men ; they muft
carry the Practice of all Times. Where did any
Man fee that this A& of Parliament was ever thew-
ed to difcharge Men of the Defence of the King-
dom fince 25 £4. I? Did no body know this My-
ftery to plead, not to defend the Sea and their
Land? Did no Man hear of this till now ¢ Shall
this, againft all the Practice of the Times ever
fince, take away fuch a Flower of the Crown, as
to compel People to grant Aid for the Detence of
themielves ? A harfh Conftruction !

It this fhould be true, itwould deftroy even Acts
of Parllament: To what Purpofe 1s that Stature
made of the 25 Ed. 3. 1t that were torally taken
away before 7 And if no Axd, thofe Aids Pur Fil-
le NMarricer, {Sc. are taken away alfo

Nay, if this be an A&t of Parhament, when
was 1t inade, before the 25 £4. 1. or fince? It
appears not when @ It 1s diedividunm Vagam, 1 know
not what, but in Truth an Extract, Nay, if this
be an A&t of Parliament under thefe Words, no
Taiilage 15 equivocal aswell as Aid ; that is pro-
per Tallage that 1s laid upon Villages. 25 E4. 3.
100 Avowry. Eatries 4006. 5. 8. kd. 2. Exccution
15 £d. 3. 106 Avowry. A Rent may be releafed
by the Name of Taillage: No Mention of this in
all Ages,

Then it was objected, that 25 Ed. 1. M. 7.
pars 2. exprefied in the King’s Proclamation 12
Aug, before ever he was going into Flauders,
that he was forry for the Aid demanded of his
People.

Let him remember for what Reafon he did de-
mand thofe Aids which he was forry for; they
were Alds granted not for the Defence of the
Kingdom alone, but for the Defence of the King-
dom mixed with foreign Defence, by reafon of
Wars with Gafroigne, Wales, Scotlend, and elfe-
where ; tfor that 1t was for foreign Wars. Upon this
followed the Commiffion, 26 Ed. 1. Pat. that went
to all the Kingdom, which makes for us,

There are three Parts in that Commiffion :
Firft, To obferve if the Oihicer did any thing
without Warrant, they fhould return it.  Secondly,
It done wrong, the King would anfwer it, And,
Tbirdly, They fhould be fatishied with Reafon if
the King did warrant 1t. The Anfwer thereunto
given was upon another Conftruttion made of
the Words of the Record 1n the Parltament 2 Kie.
2. The Caufe was this: the Chancellor declaring
the Caufe of Calling the Parliament, he doth fhew,
that the King, in the lind of the Jalt Parliament,
had affigned fome Lords to be of his continual
Council for the Year following ; the Number was
{feven that were affigned, and they were {worn to
oive good Counfel for the Aid of the Kingdom.
Thefe Counfellors treating of the Peril of Ene-
mies from all Parts, and the Matter requiring Dif-
patch, they durft not undertake the ordering of
{o perilous a Thing, therefore ordered a Grand
Council to be affembled. The Grand Council
was affembled, to whom was thewn the great Pe-

ril and Milchief of the Kingdom apart, by War,

27. The King againft John Hampden, Efy; 13 Car. 1.

by Land and Sea ; and that nothing was remaining
in the Treafury for the Maintenance of War ;
For a final Conclufion, that they might remedy
this Mifchief, they fay, that it cannot be done
without Parliament; this was the Eunglifh of ir,
and m the mean time an Army mizht be landed :
And for the prefent Supply of the Charge of fuch
an Army, they lent the King great Sums, which
by great Security and other Things, he did engage
himfelf to pay: Upon this the Lords did advife
how 1t might be done with the lealt Charge to
them all, and how the King’s Righe of his Crown,
and other Inhertance beyond the Seas mighr be
fafe, and the King, Kingdom, and themielves de-
fended, to the Confufion of all thelr Fnemies
To this Purpofe the Treafurer was direéted ro be
ready to fhew what was expended the noxt Parlia-
ment, to be beftowed for the Marches i Siefland,
Wales and Iieland 5 and faid in that grear Counctl,
they could not remedy that Mifchicf without
charging of the Commons, which cannot be done,
fay they, without Parliament.

It is plamn, by the Story of that Time, and the
Words of the Chancellor, that it was for the
Maintenance of the War in France, Scotlond and
freland.  And tho” the Defence of the Kingdom
be mentioned with thefe Wars, yetr the main Sup-
ply was for thefe foreign Wars,

In the nexe Place, a little before in the Parlia-
ment, the like Aid for the Iike Occafion was dcfi-
red by the King, 2 Ric. 2. M. 24, 25. Parl. Roll.
What did the Commons fay now? They ough
not to bear fuch foreign Charges. The King eave
them a fair Anfwer, admonithed them, for Gaf-
coigie concerned the Kingdom cof Ewnglaid, for
that is as a Bulwark to the Kingdom of England
Burbacenr 1s an old Fort de Hors 5 tor the Ald de-
manded 1n that Parlament was wich this Relation
as confonant ; both together concerned the Defence
of the Kingdom, that they might be Bulwarks for
the Kingdom of Euglaixd.

In the next Place, who fpake thefe Words ?
The Lords, {aud they, could not remedy the Mif-
chief without a Parliament.  The Lords affigned
by the Parliamenr, they nuift not do it 5 it is de-
pendent upon the viher Part, the Lords could not
do it that Way,

But fhall we come home, and {peak phin Eng-
2 We know this was 2 Rich. 2. a YOURg
Prince. It doth appear exprefly, that thefe things
were brought into the Parliament for Advice,
which were fit for Royal Authority, for Expence
for Wars, and for Countel, ard for governing of
his Realm. It appears turther, by the very Chan-
cellor’s Speech, that the Council had been herero-
fore ordained for the guarding of the Kingdom,
2 Rich, 2, Rot. Peid. 'Tlus Parllament taking notice
of the King’s tender Age, they tonk much Power
unto themfelves. There was to be a Council for
the governing of the Kingdom in general 3 bue
the Counfcllors thould be chofen to govern the
State for two Years, and thefe Counivllors not to
be removed from the King without the Parliament
and more than that, his Treafurer was to be 0Q-
verned by the Parlament, and his Couniellors
chofen in Parhament.

At the End of the Petition of Right, neither
Lords nor Commoens, jointly nor feverally, can
make a new Law without his Confent 3 and that
your Lordfhips, and none but you, are the In-
t(l:rprctcrs of the Law, wife King Yames did de-
clare.

The
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The next Thing c011ﬁd61*hble‘i:~;, Teinpus Bells
o defend it. Itis when the Coudition of the Time
- % P - Tt ) § .o
is fuch, that the Current of juit.ne and Law is by
fuch Violence flopp’d, as jrises de eot fit, nor
Sheriffs dare execute their Onice, ver any Court
is open, clpecially the Chaneery, vhich s Officdia
Fuftitie,

It was faid there was a Thme waen the King

& L ]
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might command this Levy, to which they did
Agree © They did agree the King might command
this Levy when he hath prociaimed a War, the’
no Stroke frrucken, no Danger, nor Armies, nor
Cpinion of any Force coming 3 this doth put it
mto the King’s Power by thewr own Conlent. And
by all Reafon, 19 Ld. IV. 6. Brian’s Opinion.
How many Wars have been proclaimed in this
Iezeer Age? No War tenounced m 88, tho’ con-
fulted of in Spairr 3 and they did not think fit to
denounce 2 War, faith Siv Welter Raleizh | thole
Days are paflt, Now they begin by the Sword, not
by the Trumpet or Herald.

In the next place, they fay, if the King be n
the Field with his Banners diplay’d 5 this they
{ay was Teipics Belli. Cannot the Courfe of Juftice
fit then, but there muft be a Peacer 29 Ld. I1I.
Rot. 10. Did not the Court of Juftice fic then?
Qur ordirary printed Books fhew what Caules of
Law then were.  And in Hewy the Sixth’s Time;
in all our Civil Wars, and in Heary the Seventh’s
Time, they fat then, But the true Time, to make 1t
Temipus Beliiy is to make a War againft the King,

In the Nesth, towards Seotland, when the Ene-
my approaches, is 1t necefiary that 1t muft be a
Time of Peace, becaufe the Court of Jufhice fits
at [Veftniinfler-Hall ¢ 'There may be then a firong
War in the North and /7eft, as ever was in Eng-
jaitd, when the Court of Juflice fits here. That
Tesipus Belli may be in fome Places of the King-
dom, and in fome Places not, appeareth 39 £4. 111
and who {hall difcern 1t there be any Danger-?

They agreed i general, the King may do it,

and that the Power of Difcerning 1s1n his Majefty :

I fhall leave it in the King, till M. 8. Yobu finds
a Third Perfon to do 1t

19 Hen. IV. for the Murage; they fay that this
doth only charge thole Things that are venalia, for
Men are not compelled to go to Market.

How fhall they then hive ? True, itis not com-
pulfory to gn thither; but it 15 compulfory to pay
the Noney.

1 Kic. 11. M. 176. pars 2. A Petition from the
Ciry of Londen, to have all Owners of Lands to
be rated with them in the Danger of Wars, not
having Lands in Tenurc to do 1t.

This doth make for us; that not only Mer-
chants, but every Man in the lieu of Tenure to do
it. The Lord St Albans faith of Fei. the Seventh,
that Kings may fall from their abfolute Power when
they {ee Caufe, but not be compelled to do it

They fay Supplies arc called thofe things, fine
qua non the Kingdom may not be defended : And
becanfe there 1s a Way by Parliament, therefore no
other Way.

"They fay 1t will not be affirmed, that the Xing
hath the fame Power tor an Offenfive; as Defen-
five War: Tathrm, nor defend nothing ; the Par-
liament 15 a great Body, and the Kingdom may be
loft in the Interim. _

Then they alledge there is forty Days for Efoin-
age, and the like for Parliament. Many - times

Things arc impoffible; and incenvenient to be done
by Parliament.
Vor. I.

o1 the 3;2/3’ qf SthuMoney;
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. Firfty Impoffible ; the Neceflity may be fuch
that 1t will not breok the Delay of a2 Parliament.
48 Hen. 111 Sumimons to the Gigite Ports. Thev
come Day and Night to the King wheh any Dﬂngé‘i
1S, .

It hath been faid, that there are feven Months
berween the Teft of the Writ and the Ships being
at Portfiscuth 5 1 that Time a Parliament might |
have been fummoned, , | .

The great one, and the true Anfiver is; that this
reftech {till n the King’s Judgment, If the King
hath Intelligence that foreign Statcs will fet out the
next Spring a Fleet, and for Conveniency of his
People, fendeth feven Months before-hand to
raife this Aid ;. hath the People anv.Caufe to com-
plamn of this 7 Mr. Hampdeat hath not paid the Mo-
ney yet, being two Years after. : .

If they thould have gone by Parlisment, feé what
Rubs 1n this Cafe might be.  Forty Days are fpent
before the Parhament fits : Then when they meet
in Parliament, there i a Ceremony in chufing of
a Speaker; Solemnities in thefe take up Time :
Then the Lords talke Things into Confideration,
then they muft have Conferences and Difputes with
both Houfes ; before they agree, the Kingdom
may be loft : In the mean time, fuppofe this comes
in fome reafonable time, to make Aflefsments firft
1n the Citiés, then in the Burroughs, then particular
Aflemblies, then Divifions; and after all this,; there
muft be Collectors appointed o levy the Money ; -
what a great deat deal of Timeis fvent in all ths;
every Man may fee. | o

Our County, fay they, is an Inland County;
and they cannot find a Ship fuddenly ; and there-
fore the greater the King’s Mercy and Favour to
lend them his Ships inftead thereof. When all
this 1s done; and Ships provided; reafonable Time
muft be allowed to fail from the North to Portf-
month 5 but this doth folely reft in the Judgment of
the King, |

21 Heun. V1III. cap. 8. An A& of Parliament not
to take away any of their Inkeritance or Lands.

Here 1s no Lands or Goods taken away ; only
let them contribute to the Defence of themfelves,
and all 1s done.  Mr. Hampden hath had none of
his Goods touched.

They fay, for Shipping it was done in King
Fobw’s Time at the Subjects Charge ; but they do
not meddle with Land-Service at that time. 15
Foban. 13. derf. Rot. Clanf. King Fobz had Buli-
nefs beyond the Sea. Thdc this was rather for
beyond Sea, than the Kingdom, appeareth thus.
The Writ {aith, to have fuch Ships as would carry
eight or fix Horles, and that muft nceds -be for
fome foreign Service, and not for Land-Service at
Home. And it appeareth, Rot, Clanf. N 1. dor !
the King was well landed at Rochel.

For the Terms of the Law, whick cdncerns
Hideage and other Things, Braf, 3. and fome

Services introduced by common Confent,.I will not

trouble you with it.

To come to the Cafe of the Abbor of Rebertf-
bridge, that Arms was laid on by the Statute of
Winchefter.  That will not ferve, Arms was long
before that Time, They fay the Affefs was in
time of War; the French bad burnt Dover; 23
Jd. 1. and that the Affeflinent was not made By
the King’s Authority : but it appears it was by
the King’s Authority, by Virtue of - his ,\Writ: 25
Ed. 1. Lo. Treaf- Rememb. Leybourne ivds Adnii-
ral of all the Kingdom ; and was Cuffos Aaris £

4 G ' Mari-
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Maritim’ for fome Parts @ but that it was for Land-
Service, and not for Sea-Service. |

Cuftos Maiis & Maritii? are Terms convertl-
ble ; he that doth one, defends the other. _

They have left no Stone unturn’d to take awa
the FForce of this Cafe. They tell us now, the
Clergy was put out of the King’s Protetion this
Year, and fo it appears in the Excheguer 5 but they
have not thewed any fuch Writ delivered into the
Common-Pleas, only Spencer’s Word of Mouth,
that they fhould have no Privilege there. Sup-
pole 1t were fo in other Courts: 25 Ed. L it ap-
pears plainly, that the Clergy came all to be in
the King's Proteétion, and gave Ranfoms; and
this Caufe was not till Michaclinas atter.  And
whereas it 1s Jaid, this Abbot’s Cafe did only con-
cern the Land-Service, it proveth both the onc and
the other ; Money for the Sea-Service, Horfe and
Man for the Land-Scivice.

Oh! they fay, 29 £d. I. Mag, Char. was not
obferved; and inftanc'd Felw de Giay, and Philip’s
Cafe.

Whatfoever was the Praftice of that Time, Is
not material. And for that of the Charter of the
Foreft, they fay, tho’ 1c be there faid, Nallus ainit-
tat vitain vel membitin pro venativie noftia, yet one
was beheaded.

But what 1s all this to the fafe Cuftody of the
Sea? Nay, they have not fhewed your Lordfhips,
that there was any thing 1n that great Charter
for the Cuftody of the Sea. 51 Hea. 1L fol. 4.
Britt. 114, Flet. & Fitz Her. Lord Coke on Lii-
tleton,  Perhaps queftion might be about this
in the Exchequer at this time ; the Cale of Sheie-
ham difcharg’d of Land-Service, becaufe they found
Shipping.

They that were nearcft Danger, moft fit for
that Defence; as the King, in the tenth Year of his
Reign, fentonly to Maritime Towns.

2 Ric. 1L M. 42. They fay Beverly wasdifcharg’d,
becaufe it was an Inland Town, therefore no In-
fand Town ought to pay. A Writ direled to
Williom Ruffel, Admucl, commandeth only the
Sea-Coalts.

17 Ed. IIL. M. 35. Ro?. Clauf. Part 1. afterwards
difcharged, Dbecaufe of other Service. And for
that of Beverly, a Complaint that they were to
contribute to fuch a Town to find a Ship ; they
fay they have Privileges, but the fpectal Reafon
why 1t was freed, was for Reverence the King did
bear to S¢. Fobn de Beverly.

Mr. §¢. Fobn knows it; 120 Ships granted to
the two Admirals, Noerth and #eff, for Service
beyond the Sea. 31 Ed. 1. de inveniendo Horfes,
becaule of great Bufinefs in his Wars abroad, he
bound them to make Galleys for forcign Service.
True, the King at this time was in Scotland, and
kept his Chriftmas there. Then come to 31 Ed. 1.
as tho’ he thould do 1t by Service of the Cingue-
Ports : Newcaftle npon Tyne at their own Charges ;
but when into Seotland at the King’s Pay, then they
came to this. 10 £d. III. A7, 6. Rot. Clauf. fent for
Ships into North-Hales, and South-Wales 4 the
Writ did fay, that Wages ufed not to be paid for
fuch Service ; and did exprefs in his Writ, Satif-
faction fhould be given unto them, not of Right,
but d¢ Gratia 3 and reciteth that Claufe, that the
People™ were bound unto it. 2 Zd. III. 16 dos .
That there fhould be three hundred Pounds to
relieve the Fithermen, the King thould not have it
of the People of that Town, They fay all thefe
"Records being Matter of Fa&, did occalion the

37, The Jffﬂg dgd!’ﬂﬁ John_ H‘aihpdeﬁ} ¥D f:jé

~cap. 1. great Aid tor Scotland, France,and G

i 5Car. 1.

making of muny Statutes of Redrefs. 14 24, TIL
e
15 £d. 1L M. g. contrary to May. Char, 52 Fi 1L
M. 4. 36 Ed I, 2. g. no Goods o be taken
without Confent : Thele are Things compre-
hended vathin the Petiion of Right, 35 24 111
M. 2. fpeaketh only of the grear Awls. 27 Ed4. 1L
Galleys made: they fay the King paid for them ;
that 15, upon the King’s own Promife 5 but they
fay that is madum paidum.  Then they fay, 1s the
King’s Word nothing ? 13 £d. HI 37 ¢, called
a Parllament, propounded as on the King's
Part; they are not liable to the Dofence of
the Sea. Ii the Commons have ncthing o do
with the Guard of the Sea, why is it prepounded
unto them.

20 £d. 111 A4 That the Guard of the Sea
hencetorward e made at chie Charee of the Kine,
as hath been promifed, and thee the Peopie Qi

charged,  They do not affirm in thear own Cate
there was any Right, 21 £, L Ner Frove, M0,
25, on Merchants Wools, and ¢ ¢, Pounds

age for a certain Time, and to ceale fom
guain, &C. 22 FEd. UL 2 50 upon a Sack of Weol
may ccafe.

All thefe Things were sranted {or forcien Wars,
and 1f the Caufe fthould ceafe, then the Thing
fhould ceafe. 2 Hen. IV, Commifiion fur Building
of Galleys, the King would confer with the Lords
about 1t : Then 19 Hew. IV. 17. 21, touching the
Guard of the Sea, not beund unto it

4 Hen. IV. 28 M, Tonnase and Poundase not
to be taken without common Confen:, ;{ Pic-
teftation of the Commons doth not Lind the
King 3 and concluded with naffuin Fempus eocurit

Regi.

The Firft Day's Argument of Mr. Holborne,
on the Bebalf of Mr. Hampden, before
the Judges in the Exchequer-Chamber, 77

the great Cafe of Sbf'/J-ﬂ:{w;tj'.

May it pleafe vour Lordfi s,

N Obedience to your Lordfhins Commands, T

am ready, tho’ not not 2s I defire, nor as the
Caufe defervedh, to argue it; it being impoffible
for one 1 fo thort a Time to be fitted o make
2 Reply to the Life of the Canfe of an Argu-
ment, fo long, fo learned, and fo tull of Records,
wheran neither Labour nor Learning was want-
ing.  Imay fay of hum, as one faid once, Etigm
bee defenfa fuiffes.

Ihall now rather fhew your Lordfhips what I
fhould do, than what I fhall for the prefene. 1
fhall proceed well, hoping the Subject will cxcuile,
and your Lordthips greater Care fupply my De-
fects, which have been withour any Default,

My Loids, the Cafe upon the Records ftands
thus : In My laft there 1flued out of the Evebe-
gier 2 NVt of Ser7” Fac’ to the SherdF of Lucks,
to warn my Client wo thew Caufe, why he theuld
not pay xxs. aflefled upon him by the late Sheriif
of that County, for the finding of a Ship of War
mention’d in the Writ, 4 4ug. 11 Car, fent into
that Inland Country, and the xx«. certified into
the Chancery to be unpaid, and fint over into the
Excheguier by Mittinus, to be levied ‘there. M.
Hampden hath appeared, and demanded Cyer of
the Writ 4 Ang. of the Adittimus, 8c. and Haleh
the Reading of them al!, hath demurred in Law
generally 5 and the King’s Counfi] have joined in

Lemurrer:
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Demurrer: and I himbly conceive Judgment

ought to be given for my Chient. |
My Lords, I fhall proceed to the ftating of the

~ Ruia datum ef nobis inielliy’ quod predomes gut-

dan Pirati & Maris Graffatores tam Nowminis Chri-
Hiani hofes Mabumetani quam aljj CONGIegati, naves

Queftions, which are three : the firft, which is a
chief one, is this; whether, upon the whole Record,
the Cafe do appear for the King; that4 Aug. 11 Car.,
being the Day of the Date of the Witt, the King
could charge the County of Bucks to find a Ship at
their Cofts and Charges? By way of Admittance, if
he could, yet whether the King can give Power to
the Sheriff to aflels the County as in this Cafe ?
By a further Admittance, admit that the King
have Power to charge and aflefs, whether he can
levy the Money unpaid by this Courle of Ceritorari
and Mittimus, as he might do if it were his own
proper Debt ? Of thefe three Queitions, whereof
the two laft remain untouched, and not argued by
us, | chiefly intend to infift.

For the firft Queftion, tho’ argued fully, yet I
doubt, as yet, whether it ftandeth rightly ftated 5
not but that I conceive MY, Sollicitor had good
Colour to ftate it, as he made it, partly by the
Record, yet fomewhat out of our Admittance ;
yet by Admittance only, and fo exprefied.

Agamn, another Reafon which 1 concerve, there
was a Neceflity on the King’s Part, {o to make
it as Mr. Sollicitor ftated 1t, or clfe to wave the

Debate,

The firft Queftion is, whether or no, upon the
whole Record, the Cafe fo appeareth for the King,
that 4 Aug. 11 Car. being the Date of the Wri,
the King could by his Writ charge the County of
Bucks for the finding of a Ship ot War?

This, on his Majelty’s Part, hath been ftated in
thefe Records, whether the King finding in his
Judgment the Safety and Prefervation of the King-
dom and People, neceflarily and unavoidably to
require this Aid commanded by this Writ, might
not command fuch an Aid by the Wiit, for fav-
ing and preferving of the Kingdom and People ;
wheremn, I confefs, there 1s not one Word but
hath its Weight.

As to this Queftion, thus made, I fhall take
three Exceptions, which are things taken in to
be granted, which I thall not argue if I can avoid
them.

That at leaft, in the King’s Judgment, the
Safety and Prefervation of the Kingdom was in-
danger’d 4 .Aig. that 1s, that the Kingdom was in
danger to be loft. If 1t be fo that the Kingdom
was in {uch Danger, and that the Danger was fo
mftant and unavoidable, that 1t neceflarily required
this Aid by this Wt that 15, 1t required a
prefent Charge of Shipping prefently, 4 Aug. 11
Cer. to be forthwith commanded, and that QOcca-
fion could not expect a Parlamentary Confidera-
tion and Supply ; thefe be Things wherein we dif-
ter. And, lattly, for the Truth of i, the Cer-
tificate was {ufficient in a legal Way.

My Lords, to find out whether the Record doth
warrant thefe three Things of grear Importance.
Firft, I fhall feek for them in the Writ 4 Aup.
and next 1n the Mittimus 5 there 1s no Colour elfe-
where to look for them.

T'o open the Writ nightly will clear thefe Dif-
ferences, as I humbly conceive, without any great
Argument.  And firft, for the Writ dated 4 Ang.
11 Cer. 1 fhall read the Words, whercin the
Danger of the Kingdom is expreffed, and then
explain what Words give that Senfe that is taken
out of them. |

Vor. L.

G bona & mercimonia, non folum [ubditorun iofl’
verttin etiam fubditor’ Awmicor’ nof’ in Mayi gitad per
Gentein Anglicanam ab olim defends confuevit nefaiie
diripientes, & fpoliantes : ac ad libitum Jutiisi depor-
tavere bominefgs in eifd’ in captivitaten 1 e imam
amancipantes.  Cutigs ipfos confpicimus N vig’ in-
dies preparantes ad Mercatores noft® ulterius mole-
Jrand’ & ad Regn’ gravaud® niff citins rewediumg
apponatuy, eorting; conatui virilins obvietur. Er
confideratis etimin periculis que undique bis gucirin’
lemporibus imiminent, ita quod nobis &3 fubditis noftris
defenfioneiin Maris &3 Reg’ omni feftinatione quam po
terais accelerare convenit, nos volenles defenfione
Reg’ tuitione Maris fauritate [ubditor noft’ felve
Condultione Navidin, &c. Here are the Caules and
Occafions; all that comes after is not macerial to
the flating of the Queftion,

My Lotds, in the opening of this Writ, it is
true, there was mention of lofs by Merchants of
fome particular Members of the Kingdom. And
this lofs by predones Pirvati quein Mabumetani &5
al” ;5 and tho’ alii, yet Pirate ftill and no mote ;
then it faith ipf, full thofe Pirates daily prepared
Ships, but not armed with Men. What to do ?
To moleft the Merchants, and, ad gravandun Reg’
as Pirates {tl hitherto. I conceive there is not a
Word of Danger from any Empire, but from
Pirates ; not a Word of Danger to the Kingdom,
but to Merchants : however, all this is qitod intel
leximus. The Record goeson thus, Confideraris etiam
perseulis &c. imminey’.  This Pare, as I conceive,
1s not fo pofitive, the Dangers are but Confideratis,
nor the Danger to the Body of the Kingdom. No
Word of that; or if to the Kingdom, yet no-
thing in point of Safety, only but in point of Mo-
leftation: none of all thefe appears. And befides,
the Claufe is too general, not exprefling any parti-
cular Danger, from whom or how. However, be
the Danger to the one or to the other, be it to
the Kingdom or to the Merchanes, be it for Trou-
ble or for Safety, hitherto I may fay there is no
mention of any fuch inftant Danger, as neceffa-
rily did require this inftant Command in the Writ,
not fo much as i the King’s Judgment. For
ought that appears, a Parliament, even in the
King’s Judgment, might have been called, and
Confideration taken for a Defence. Here be al)
the Premifes upon which the Conclufion mufk
artfe ; and hitherto nothing material to make 2
Danger to the Safety of the Kingdom, and fo
inftant, that a Supply aunc ani nunquays muylft
come 1n,

Altho’ the Premifes, T conceive, are only con-
fiderable, yet the Conclufion will be but this,
convenit accelerare 5 but it is fitting to haften -
but no {uch Neceflity, tho’ it be convenit accelerere
pro defenfione Reg’. It that were material, it cannot
be conftrued, but with relation to the Premifes on
which 1t 1s bult. And whether in fear of Trouble,
or Danger, or Lofs, #on conftat : and tho’ it he
cum oinz feflinatione, yetit s que poterinits 5 and
that 18 poffimns quod jure poterimus 3 thatis, wich
all the Halte that by Law you can make : which
way this is, your Lordfhips have heard.

Now, my Lords, 1t appears on the Record, that
there was no fuch inftant Neceflity, but that a Par-
Jiament might have been time enough ; for that it
was obferved between the Teft of the Writ and
' 4 C 2 - the
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the Rendezvous, there were two hundred and odd
Days, whereas a Parliament requireth but forty ;
in the Remainder of thefe two hundred Days, the
Parliament might have confidered of the Means
of Defence. But I leave it to your Lordthips to
judge, notwithitanding thofe Expences of Time
cunningly reckoned up to your Lordfhips by Mr.
Sollicitor ; and tho’ it be true, that Things are
oftentimes long in Dehberation, yet Nature t.E”S
us they can be fooner. If there be a Neceflity,
we know that will torce,

I have but opened this Writ 4 Aug. 1 am now
come to the Mitzimus : The only Doubt which i
concelve in the Mittimus 1s, that where the Cale
ftands but thus, in this Writ 15 recited the Tenor
of the Writ 4 Aug. and then the Writ goes on,
and faith, Quia falus Reg’ periclitabatur, and that
15 all the Claufe in the Record that gives Colour to
the Cafe fo to be made. And to the whole Record
we have demurred.

Here it hath been faid, we have confeffed all
by the Demurrer ; and 1f thae hold not, the King,
who 15 the Judge of the Danger, hath faid {o, he
hath certified fo under the Great Seal: and on thefe
depends the Weight of both thefe Procefles.

To this I have many Anfwers, but I fhall {elect
a few from many others, on which I {hall rely,
My firft Anfwer is this; here the Words are,
that Salus Reg® periclitabatuy. Thefe Words in
fhew feem to be pofitive, but in fubftance but
relative ; and are rather but a Comment on the
Writ, or an Abftralt in point of thofe Dangers
mentioned in the Writ, for the Claufe was brought
in on the Return of the Writ; and if we have the
Writ it felf, the Comment thereupon, or further
Explanation thereof, is not material.

My fecond Anfwer is; I doubt, I fay no more,
if the King put particular Reafons into the Writ
4 Aug. whether the Law (I fpeak of legal Courfe)
doth permit any after Wit to put in further
Claufes of the fame Nature with the former, to

the {ame End. |
If the Cafe be thus, then our Demurrer will be

no Confeffion of any fuch Danger.
In the next place, admit the Words in the Writ
had been pofiuve, and materially exprefled ; yer,

according to our Rules of Law, it cannot make

ufe of that Senfe they are now applied unto: For
the beft, the Word Salzs being only proper to a
phyfical and natural Body, is applied here to a
Body Politick. It 1s but a Metaphor which the
Law will not indure in Writs, for it would bring
in great Mifchiefs. In Wnits and i Pleadings,
Metaphors are dangerous : We know not how to
rake Iffue upon it, and therefore is not regularly
allowed ; but I leave it to your Lordthips Judg-
ments.

There are no Words of the Danger of the lofs
of the Kingdom, that is, fuch mnftant Danger :
for apply the Words to a natural Body, as Salus
4. 8. 15 in Danger, it doth not prefently umply,
that he 1sin fuch inftant Danger of Death, A
Doctor will fay a Patient hath not his Health, yet
no Danger of Death, it is the common Speech ;
the fame Senfe it muft have in a Body Politick.
if the Words were good, and did imply a
Danger, yet not fuch a Danger as may hazard the
fofs of the Kingdom ; for the Words are only Sa-
Jus Reg® periclitabatur, and the thing may be never
in A&ion, which twenty Years hence may lofe the

Kingdom. A Man may fay, that the Safety of

3%. The King againft John Hampden, Efy; 135 Car. 1.

the Kingdom is in Danger. At the beft, the
Words will not make the Cafe as it is put.

Mr. Sollicitor, out of his great Care, fearching
into every Hole where he thought we might peep
out, doubting our Demurrer would not be a Con-
feffion fufficient, he take in another Help, which
1s this, that if this be fo declared by the King’s
Opinion, and under the Grear Seal, that this a-
lone had been fufficient. For this there hath been
urged, the legal Weight of the King’s Affirma-
tion, and of a Certificate under the Great Seal
and both be concluded in this Cafe.

My Lords, before I anfwer to this Matter, I
profefs, for my Client and my felf, that we make
no doubt of the King’s Word, and believe there
was Danger, tho’ not fo apparent to us ; but only
loth to allow it as fuffictent in a legal Proceed-
ing, left what his Majefty, in his own Worth
deferves, by after Princes might trn to a Dif-
advantage,

T'hat which we urge is, how far in form of Law
this may be allowed, we fhall argue, and that
briefly, for the Cafe needeth no help.

For this Point I take it for Leave, under
your Lordfhips Favour, that in legal Pro-
ceedings, and regularly, his Majelty’s Opini-
on, and Certficate in Things of Fact, is not
binding,

Yea, but they fay, it is Matters of State and
Governmen.

For that, to afk the Queftion, whether or no
raifing Forces thus is left to his Majefly, that
ftands and falls on the main Caufe.

My Lords, I do agree, in divers Cafes the King’s
Afhirmative fhall be conclufive in Marters of Fadt,
that 15, when it is not fo triable elfewhere 5 as in 2
Writ de Rege incouflto, to ftay Proceedings, when
the King certifies Matter of Fact, the Writ muft
be obeyed, but then, withal, che Matter is triable
elfewhere.  But thefe Cafes will not match ours,
As for that great Cafe 20 4.1 conceming the
Lords Marchers, that the King was Recorduns

Juperlativum, to fay no more, it 1s but an Allega-

tion of the King’s Counfel.

My Lords, the Reafonswhereon I thall moft re-
ly, to avoid the Senfe of the Writ, Salus Reg’ pe-
riditabatur, is thus, That tho’ it doth now appear
by the Mittimus, that 4 Aug. the Kingdom was in
Danger of being loft, yet it is not fufficient in
Law, nor can our Demurrer hurt us; becaufe it
muft have fo appeared in the Writ, 4 Aug. it felf ;
for the Writ and Declaration in Law muft ever
contain precifely fo much of Matter as is neceffarily
true to warrant the Demand.

In this to fee the Mifchief, if a Danger now de-
clared makes the Cafe, how fhall the Subject know
by the Writ 4 4ug. whether to obey orno? The
Law binds not 2 Man to divine : And if this fub-
fequent Declaration thall mend the Cafe, then the
Subject fhall be awrong Doer, ex parte fasti, which
15 againft the Reafon of our Books, I fhall re-
member the Cafes put by Mr. 8¢, Fobu to another
Purpofe. A Commifion fent forth withour Caufe
expreffed, that Commiffion is not good ; and it is
not denied by Mr. Sollicitor, that a Caufe muft be
fet to make it good in Law. And if your Lord-
fhips be pleafed to look on the Precedents, as I
know you will, which the King’s Side fhall bring
unto you, your Lordthips will find the Danger
turned from the firft Wiit to the laft, Nay, 1n
the Writ of this Year Tam told it is fo, out of

their
2
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their Opinion, fearing the Writ 4 Aug. was not fo
good as they would have it.  ‘They put it into the
Mittimus, which they knew could not do good;
but they did it-only to cavil.

But laftly, admit the King had faid the King-
dom was in fuch inftant danger of Lofs, and that
there was an inftant neceflity of the Command
this way, and that this could not have expefted
Confideration in Parliament; yet if the contrary
appears in the Record, then neither was the De-
murrer a Confeflion, nor the Certificate con-
clufive.

I could ftand on many other Things, as that
the Danger fhould be more particular, for fo are
all the old Precedents. To fay, Salus Regni is in
Danger, is too general; as In a Protection, they
muft alledge, in what place the Party protected is
1unploy’d. ‘

Secondly, In the Mittimus 1t thould not be that
Salus Reg® periclitabatur, but how Salus Reg® peri-
clitabatur, I believe 1t 1s meant fo; but we muft
now look to Rules of Law. True it might have
been in Danger before, but not Zwncy as in the
Cafe of Indictment upon the Statute of 8 Hen. V1.
for an Entry upon W hiteaker, exiftens tenement. J. S.
the Laws will not take notice of the Time, without
{aying, func exiftens, at the time of the Entry.

My Lords, in the Conclufion upon this Dif-
courfe, it appears, I have {o pared the Cafe, that
in the Writ dated 4. ug, there appears no Danger
of the Kingdom being then loft; and that in the
Mittimus there are no exprels Words of Danger
2o the Kingdom inftant or unavoidable. Ifit were
{0, it cometh not time enough; for it fhould have
been in the Writ dated 4 Aug, And if there had
bieen fuch exprefling of fuch inftant Danger in the
Wit 4 Axg. and 1 the Mittimus, yet not mate-
risl, if otherwife on Record. And laftly, this
Certificate doth not conclude us.

Thus then to thew what the Cale is, and what it
s not, I have put out of the Confideration of the
Cate, all Confiderations of fuch Danger to the
Safety of the Kingdom, asare unavoidable,

I haveleft nothing 1n the Cafe but Confideration
of protedling Merchants againft Pirates, but for
ordinary T'efence of the Sea. If the Cafe doth fall
thus, I hum bly concetve, that 1n this place, I might,
without furt her Argument, with {ome Confidence,
venture my Client’s Cafe upon your Lordfhips
Judgments, notwithftanding any thing objected on
the King’s Part.

Then, by your Lordfhips Command I fhall
proceed : having laid afide the Mittimes and Sa-
lus Regni periclitabatur, aad taking the Cafe only
on the Writ 4 .4ug. which, as I take it, is nothing
of Danger to the Kingdom, but for protecting
Merchants, anct for common Defence, The Cafe
ftands thus.

That tho’ there be no adtual Invafion, noknown
or declared Enemy; yet the King out of his Judg-
ment, 4 Aug. 11 Car. apprehendeth and forefeeth
Danger to the Kingdom 1n point to be loit; and
that the Danger is fo inftant and unavoidable, that
it requireth this Aid.
Parliament by his Royal Power can command this
Supply?

I have endeavoured not to miftake Mr, Sollicitor;
it were an Injury to requite him fo ill. In my Ar-
gument I fhall defire leave to hold his Courfe, be-
caule the two main Queftions are both of one Na-
ture, tho’ different in Degree.

771 the Cafe of Ship-Money.

Whether the King out of
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Our Quettion is, in cafe of common Good a-
gdinft Pirates. Upon the whole, my End is to
fhew, that by the fundamental Policy of England,
the King cannot out of Parliament charge the
Subject, no not for common Good, unlefs in fpe-
cial Cafes, and of a different Nature, or upon dif-
ferent Reafon; nor for a neceflary Defence, tho’
in the King’s Judgment the Danger be inftant and
unavoidable.

My Lords, in the debate of thefe two Queftions,
I have learned of Mr. Sollicitor not to fay all that
I could, but fo much as is neceffary, and as he hath
chalked out the Way.

I fhall inquire of this Power by Arguments up-
on Practice conftant and allowed in time of good
Government; when the Liberty of the Subjeét was
not trampled upon; and thew 1t by Acdts of Par-
lament, Reafon, and Authorities in both.

My Lords, I am now come clofe to the Argu-
ments on the main : Before I begin, give me leave
to profefs that [am ina Dilemma. The Gueftion
will be, what the King can do in thefe Cafes, by
his Royal Power? it much concerns him. And
I have learned out of a Speech of his late Majefty,
what 1t is to debate fuch Queftions, Not to argue
it were to difobey the Affignment of the Court,
and to defert my Client and his Caule, For my
part, as your Lordfhips {fee I have laboured to de-
cline the main Queftion, I fhould be glad it might
fo fleep.

I fhall not offer 1t, if happily the Cafe falls off
in the penning of the Writ, and not of the King’s
Power. I doubt whether the way of Argument
fhall do the Crown a differvice,

Out of my Duty to his Majefty, and Service to
your Lordfhips, I humbly ofter, whether your
Lordfhips may not think it fitting to determine the
Queftion upon the framing of the Cafe, before it
be further argued ; and here I fhall reft, or upon
your Command am ready to go on.

Here the Lord Chief Fuftice Finch fid, we do
#ot ufe to fudge of Cafes by Frailions.

My Lords, fince it 15 your Command I fhall
obey, and go on, notwithftanding the bicorne Ar-
gumentum, which on cach fide threatneth.

I hope his Majefty will excufe us, for arguing of
that which cannot elfe be determined, And as he
hath given way to an Argument, I hope his
Goodnefs will excufe us, while we do our Duty
for our Client. And if I err in my Materials, or
in the way of my Arguing, itis from the defect
of my Wifdom, I cannot be wifer than God hath
made me, and not out of any difaffettion to the
Service.

My Lords, I hope neither his Majefty nor your
Lordfhips will think 1t a Point of a higher Na-
ture: yet thus far I affure your Lordthips, that if
any Matter or Confideration of State come in my
way, I fhall tread as lightlyas I can; yet I muft
crave Liberty to pick out fome to refer to your

Lordfhips Confideration, ahd fhall forbear thofe
things that are unfit.

Here the Lord Chief Fuftice Finch faid, Kecp
you within the bounds of Duty, as bepts one of your
Proféffion at the Bar at Wettminfter, and you fbalf
have no Interriiption,

My
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My Lords, 1 fhall be very wary and tender.
I fhall now open the Divifion and Parts of my Ar-
oument. |

My Negative Part is this, That the Xing can-
not out of Parliament charge the Subjeft, not
only for the Guard of the Sea againft Pirates;
but alfo not for the ordinary Defence of the
Kingdom, tho’ the King judge the Kingdom un-
avordably 1n Danger to be loft. And in this I
muft take in the Defence ; as well the Defence at
Land as Sea.

My pofitive part is this, The King regularly
s to be at the Charge for guarding the Sea againft
Pirates; and for the Defence of Land and Sea
againft Enemies, fo far as he is able: And that
the King hath Provifion for both, efpecially for
the Sea-Service.

In the Profecution of thefe two general Parts, I
fhall not -only propofe my own Confiderations,
but join them with Mr. 8. Fobu’s, as 1 can fur-
ther infer them, or juttify them againft Mr. Sol-
hicitor’s Denial or Evafion.

And this Courfe will neceffarily bring in many
of his Arguments, which I would be glad to fpare,
if the Caufe would bear 1t, becaufe your Lordfhips
thould not think that I do nothing but repeat. In
this way I fhall humbly endeavour to clear each
Part, by givinga Reply before I defcend to other
Paruiculars.  And where I conceive a new Objec-
tion, which will not fall within any former Anfwer,
1 will raife 1z, and endeavour to lay 1t.  Into thefe
general Queftions will fall many others of great
Confequence.

Firft, Such as not being the main, I will not
draw upon particular Debates. Where there is
any thing concerning State or Reverence, I hope
to admit fuch, and fave my Client’s Caufe.

Having thus unfolded my form of Argument,
T defcend to my Negative, That the King in none
of thefz Cales without Parlilament, can charec the
Subyject. |

I will prove 1t from Reafon, which is the Maf-
ter of all Authorities, as Mr. Sollicitor faid. And
trom Reafon drawn from the Fundamental Policy
of the frame of this Eaglifh Government, in the
neceffary Attendance of the Publick Advice in Par-
liament upon the Royal Power.

And Secondly, from the abfolute Property the
Subject hathin his Lands and Goods.  From thefe
two things I {hall draw my Reafons,

For the Political Advice 1n Parliament, I thall
humbly decline all School-Difputes. The Spider
may make Pofon out of that which the Bee makes
Honey, If{hall omit the Confideration of fome
Points.

I fhall take my Rife from the Judgment of King
Fames 1019, m his Speech in Parliament ; where-
m his Majclly agrees, that the King in concerto,
can do no more than the Fundamental Laws of the
Kingdom alloweth: and I aflire my felf his Ma-
jeity defireth not more.

Betore I enter mnto the Argument furcher, Whe-
ther the Law hath mtrufted the King out of Parlia-
ment 1n either of the Cafes put: I here profefs for
my Client and my felf, that while we fpeak of
Political Advice, and how far a Governor fubject
to Error and Will may ufe a Regal Power, we do
always with thankfulnefs to God acknowledge our
prefent Ilappinefs, to be blefled with fo juft a
Princey and we fetch 1t from our Hearts, ~ And
were his Majefty {o immortal as he deferves, and

4
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fure that his Succeflors may be Heirs to his Virtues
as well as to his Crowns, we fhould wifh the Royal
Power might be free from Political Advice, and
Unlimited. '

Here the Lord Chief-Fuftice Finch faid, This be-
longs not to the Bar to talk of future Government ; it
15 not agreeable to Duty, 1o have you bandy what 15
the Hopes of fucceeding Princes, when the King hath
Children of bis own that are like to [ucceed him i
bis Crowns and Virtues;

My Lords, for that whereof I fpake; I fpeak
as looking far off many Ages, five hundred Years
hence.

My Lords, becaufe I might run into further Er-
ror, if Ithould not take your Advice, I fhall lip
over much; and the Sum of all is,

Ligft, An Argument from the Policy of Enp-
laind, i the neceffary Attendance in the particular
Advice in Parliament,

decondly, It will be from the abfolute Property
that the Subject hath in his Goods, taking that for
granted, againft the Book of Cswel written in the
Time of King Faies, who under the Word Par-
hament, {peaking of the King’s Power out of Par-
llament, faith, the Power in Parliament is but 4
pous Policy.  But this was complained of, and by
Proclamation the Book was dented.  Your Lord-
fhips alfo know of another Book that was fentenc’d
upon the fame Occalion.

The ufe that T make of it, is this. If the Frame
of Englifb Government ftands in the Royal Power,
and the Subject hath Property in his Goods ; then.
the adequate Reafon of both from thefe is, thar
therefore the King can without Parliament charge
the Subject in his Eftate, tho’ in pretence for cormi-
mon Good, no more than a Prince fve hundred
Years hence, 1f fubject to Error or Will, may if
he will, upon any Occafion or no Occafion, at
what rate he will, charge the Subje® to the
height,

As to the Advice Political, if the King can: do
this alone, what is become of the Policy for which
the Political Advice was made attendant to the Re-
gal Power? Ne Refpublica, &e.

Sccondly, If the Subject hath a Property in his
Goods, how is it in the Power of any one alone to
charge that ? This Reafon I muft not leave, foron
this the Cafe ftands or falls; tho’ there be many
Books and Cafes, yet all are from Reafon, but
efpecially when thefe ftand together.

The Reafon feems {o ftrong, that it ever holdg
in ordinary Power. It holds pro dowo Publico &3
pro Deferrfione, he cannot make a Charge in ordi-
nary things; and Mr. Sollicitor did not deny
the force of this Objeftion. The Anfiver {tands
thus.

Admit 1t be agreed, that by the Policy of the
Kingdom the King cannot charge the Subjett,
yet the King may, withour Advice in Parlia-
ment, 1n Cafes extraordinary; where, in his Judg-
ment, the Safety of the Kingdom is in inftant
Danger, and that the Bufinefs will not admit of
the calling of a Parliament. He fortified this part
of hus Diftin€tion with ftrong Reafon 5 for in fuch
Cafes Property muft yeild, for Salus Populi fi-
prema lex s & necefitas, lex temporis; € quod co-
git defendit, all are true ; and to this fome home
Cafes were put: As for building of Bulwarks up-
on another Man’s Land, and burning of Corn in

88,
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88. And then forefeeing the IncoEntér of a Re;
ply, he faith, the Subject mult not lay; thit altho
the Power be in the King, he willinlarge his Power,
for the King can do no wrong. |

This prisa facie hath a fair thew, and may go
far; yet I hope to give it & full Reply. By chis

Diftin&tion the whole Frame of Political Advice 15, °

under favour, deftroyed. I {hall thew the contra-
ry by Reafon and E;:periencc. _

For the DiftinGion between Danger, ordimary
and extracrdinary, where the King doth think a
Danger and a Parliament cannot be called . That
Diftinétion, I fay, muft needs deltroy the Policy
in the whole s for as I conceive, the End of that
Policy was but this; for elfe, what could i be?
As it will ever be in the Will and Defire of a
good Prince to do all Good for the Subjedt, to
whom this Advice by Parliament can do no Hurt;
{o what Cafe foever fhould happen many Ages
after, forthat Pofterity will look upon 1t, it fhould
never be in the Power of any Governor to betome
fubject to Willor Error, if he would {o do tb hurt
the Kingdom, That Policy was not m_adc {u much
for a good King, bur looking what might happen
many Ages after. |

If youallow fuch a Prince Power extraordi-
nary, and make him Judge of the Occafion ;
then in Subftance, tho’ Provifion be made, yet
after his Declaration we muft make further Pro-
vifion.

Yer may fome fay, here 1s a Poffe and Effe ; be-
caule he may, fo he will,

True, it 1s unmannerly to fay fo of any ordi-
nary Man ; but under favour, it is allowable to
fay he may, if he will: Then if we leave him that
Liberty, 1n fuch Cafes he hath no Reftraint, but
his Will, |

But it 1s faid, the Law will not prefume any fuch
thing. |

The Law_doth not prefume 2 Will, but the
Law looks on Things that may be, as well as on
Things that will be. True, the Law-Books fay,
the King can do no Wrong ; which proves, that
1t 1s poffible for a Governor 1n his Inclination to
inchne to Wrong, and therefore the Law harth
taken a Care that he thould do none; for he can-
nor make a Difleifin nor Difcohtinuance.  There
may be an Inclination to Entry ; but the Law, Le-
caufc he thould do no Wrong, hath made this A&
void: which s not a Difability 1n the King, but a
Prevogative, to make him come the neayer to the
Divimty 1n the Attribute.

I fhall offer the Judgments of feveral Ages in
Lngland 5 they cver thought 1t a dangerous ching,
when they thought any Reftraint fitting, to allow
any lixceprion whatfoever, tho’ Caufe for it, left
the Party, that was meant to be reftrained, fhould
be judge, and then go out when he would. Thesias
of Beckets, he would not fwear to the Laws of
King Hen. the Second, unlefs he might put in this
xpreflion, Safvo honsre Dei. The King never
meant to violate any of thefe; but if that had been
alfowed, the Cleray had been Judges of that, there-
fere they would not be fatisfied: at this Day we
have an Experience of the opinion of Kings then-
felves mn this Cafe,

‘1 ihall proceed to the Pratice of our Kings. In
all Adts of Parliament, where they had ever a
Defire to-declare the King limited or reftrained,
if they dicd admit of any Exception, they would
have it in Words fo punctual, that they wonld not
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admiit of any Matter of Tivafion, for fear herchy
his Proceeding might be at large.  In the grand
Charter of King Fobn, Nulluin Scutagivn: fupona
tur, there was a Clavie of Exception ; truc, there
was a Reafon to except how all (not as E4. 1. would
have donej faving the Aid due and accuftomed s
but the ferre Fitz Chevalicr, ¢, and fo was ; 1ap.
Char. tho’ not in the Roll, o careful they were o
have no Words that give any fuch Light. |,

I'come to the Statute of 25 Ed. I. againft Aid,
faving the antient Aid due and accuffomed: no
doubt but in thefe Words there was no more faved
than Law muft allow the King, and the Parlia-
ment did fo mean ; yet when that fame A& came
out, the Subject was nct fatisfied, and therefore
the Statute De Tallagio non concedends was made
to take away the Exception in that AG The
Statute 28 Ed. I. after the Confirmation of two
Charters, and divers Additions, there comes at
laft a Salvo Fure Coione. Your Lordfhips will
find in Hiftory how all this was fatisied. And
29 Lid. 1. at a Parlament held at Lincoln, the
King made a Confirmation without a Salve, and
yct none will deny the Righe of the Crown ; the
Lords did intend to preferve that. Thus your
Lordthips fee the Opinion of this Kingdom, from
Time to Time, how careful they ever were in alf
their &dts, to leave any Way whereby that which
they did intend -for their Good might be avoided:
Now whether in this Cafe there might not be an
Avordancé; I humbly leave it to your Liordfhips
Judgments.

But before I go furthet, it may be demanded;
how came in thofe Savings into thofe Aéts, if the
Parliament did not like them, and if they were
put n here was a Truft ? ,

I fhall give a double Anfwer in the Cafe:
tho’ a Safve, yetit will differ from our Cafe: the
King was not Judge there, but your Lordthips
are Judges between the King and his People :
but in this Cafe the King is to be Judge of the
Neceflity.

But to give you the true Anfiver, the Ekception
never camie m onginally from both Houfes, but
from the Lords themfelves; this may feem ftrange.
It veas the Difference of thofe Times and ours in
making Adts of Parliamient; thofe were not Times
of granting all, or denying all, but to anfiwer fome
as to fome part, and fometimes an Exception.
And this being read, the At drawn up upon the
whole by the King’s Council; and this Mifchief
was found out 5 Hen. IV. and from that time all
Petitions weie wholly granted or denied.  So your
Lordfhips fee how thefe Savings came in, not by
the Subjects, but by the penning of the Aés b
the King’s Council. The laft Example is in late
Times in the late Parliament, in the Petition of
Right now printed; which was long in Debate in
Parliament againft Loans and Billeting of Soldiers.
After the Petition had paffed the Lower Houfe,
that thofe things were againft the Law; there was
a Propofition in the Upper Houfe concerning the
Addition of a Claufe of Saving. Upon the Jour-
nals it appears, that there were feveral Confe-
rences between both Houfes, where the Reafons
arc mentioned, and do appear. And in the feve-
ral Conferences the Commons did not yield, but
the Peation pafled abfolutely; and the Reafors
was, becaufe to put in that Saving-was to undo the
Petition,

T
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To conclude this, to fhew the Experience of
fuch an Exception, Jie affesfn, what 1t hath
wrough: in former Ages, as that of Nerwandy,
tho’ foreiga s yer o fhew what fuch a thing dud
work there, It had the fame Privileges we claim,
and much of their Law came in here with 275 laim
the Conqueror, Lewss the XIth raxed them highs
they made Complaint, he, on the Complant ac-
knowledeeth ir, and would tax them no more buc
on grzat Uccaliors 1 What followed, thofe Hifto-
rics planly declare:

Having, as1 nope; taken off the Bulk of that
Diftinion, I {kall jurther fhew how 1t doth not
ftand with the Praltice of the Common Law. It
15 a fundamental Rule in our Law, rather a Mift
chief than an Inconventency: For when nothing
can be {o abiolute 1n Government, but that there
may be one Cafe or other wherein there 1s no Pro-
vifion mmade, all the Care Men take 1s to chule the
leaft. Now his Rule1s rather a Miichief chan an
Inconvenience. Now Mifchief 15 that which per-
haps may fall out never; or if 1t doth fall out,
yer feldom; for if it were a thing that might
cotmmonly tall out, it were an Inconvenience. On
this fundamental Rule, the Law concerning Lands
and Liberties 15 thus grounded. True, there
might be a Mifchict for want of this Power ina
Cale exwraordinary ; but the Milchief perhaps
hever, or feldom falleth out. But to allow the
other, would be an Inconvenience caily, 1 defire
your Lordfhips to caft your Eye upon a learned
Writer, Comines, Fol. 107, 121, 180, 181. where
m the whole, putting them all together, fpeaking
of the Danger that might come to a State for want
of Power to ratle Supplies for Refiftance, giveth a
Commendation of the Government of Esiplaud
True, he doth go fo far, faith he, 1t 1s hard in
a defenfive War, that any Preparation, which
muft be great and long about, can be fo afted, bur
that Princes may take a timely Notice, to call to-
cether, and advife by Parliament. In the Low-
Conntries, where they have Wars, tho’ they have
an Excife for ordinary, yet they do it not for ex-
traordinary, without Cenfent in Parliament.

My Lords, I go on: admit an Enemy ready
to land, no Poffibiiity for a Parhament; fee how
the Cafe will now fland, I ihall leave it to your
Lordihips Confideration, whether there be an ab-
{olute Neceflity, sufra {5 exira, to command, and
then to fhew there 1s a Command, and by what
Taw; and by that Law that 15 more {trong than
the pofitive Law of the Kingdom ; and doth work
more in Point of Fear, Ido put this by way of

Admittance.
In that Cafe there goeth outa Wity a Manda-

mus Rogantesy but 1t is in diticelis neceflitatis &
quatenus a Mandains Roganzes, not fub pena forif-
fact', ofall you can, but for your own Preferva-
tion, and Safety of the Kingdom. Thefe Writs
have gone forth in fuch Times, when there hath
been a near Danger, and that hath ferved the
Tumn ; for that Inftinét of Nature, that did make
Jome Partof the Kingdom defire Government for
“Prefervation, the fame Inftinét of Nature, doth in-
fer to "Contribution for Defence : Nay, that is a
ftronger Law than owrs; for that Law which
anifeth ‘from one’s own Breaft, as it doth com-
‘mand, fo it doth compel: There need no Law
without, when there 1s a Judge within. Now in
Times of Neceflity, there isa Law that doth com-
‘pel; nay, there is a ftronger Penalty than our
Laws can imagine; for cur Laws can make but 4
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Penalty of all that you have; bur how? To the
King. But when there is 2 Danger from an Ene-
my there 1s not only a Danger of lofing all chat
onc hath, bur of lofing Lives and Lands, and
all that we huve; and all into the Hands of the
Enemy.

Put the Cafe an Enemy wis landed; to Thew
what the Powers are by our Laws in that Cafe for
Defence; when there is particular Appearance of
inftant and apparent Danger, in thar Cafe, parti-
cular Property mwuft yield much o Neceflity.
Thefe Cafes our Books warrdnt, as building of
Bulwarks on another Man’s Ground, and burning;
Corn. In §8. there was an atval Danger, and
then it was juft to ke Corn or Grafs, or any
thing to raile Supplies.  But where do any of our
Books fay, that upon Fear of Danger, tho’ in
the King’s Cafe, a Man can, without leave, make
a Bulwark in another Man’s Land? I do not read.
As your Lordthips may obicrve in this Cafe, of
apparent Danger, the Power of the King; ob-
ferve withal the Power of the Subiect, and out of
what Principle this doth grow; whether out of
a Form of Law, or out ot Neceflity.  In thefe
Cales of Inflant Danger, and adual Invafion,
it 15 not only in the Power of the King, but a
Subject may do as much in divers Cafes.  For if
there be an actual War, the Subjcét may, with-
out any DireCtion, do any A upon any Man's
Land, and 1nvade any itopertv towards De-
tence: It 15 the Law of Neceflny thar doth it
Nay, m that Cafe, the Subjedt may prejudice the
King himielf in point of Property. 1fan Enemy
be landed, and a Subjedt take away the Horles of
the King, he may juftify it in any Action; as in
cafe of a Caftle or City, it they can juttify there
was a Neceflity, they may pull down the Walls,
or blow up the City. 1In this Cafe there is no
manner of Mifchief 1t Subjects Goods be taken by
the King, or any Man; and in that inftant Ne-
cellity be imploy’d to the publick Good,  Levis
tzinor will not ferve 5 for then a Man cannot enter
for fear of Force, but for fuch a Fear as arifeth
from an atual and apparent Danger; then there
can be no Lofs to the Subject in that Cafe.  $e-
condly, On the other fide I thall thew, whar Goods
were taken for publick Ufe, were taken by way of
Loan, and Satisfaction was made for them.

The Second Day's Argument of Mr. Hol-
borne, on the Bebalf of Mr. Hampden,

before the  fudges in the Exchequer-
Chamber.

May it plafeyour Lordfhis,

FI"O remember the Queftion whereupon T left
off my Argument the other Day, whether
the King of Eugland can charge the Subjedts for
hinding of Ships at their own Cofts, only upon the
King’s Judgment of an inftant Danger.

Lo, Whether for Defence of Merchants a-
oanft Pirates.  Secondly, For ordinary Detence of
the Sea: And, Thirdly, For Defence extraordinary
agunlt an Enemy, only out of the King’s Ap-
prehenfion of an inftant Danger, which cannot, in
Ins Judgment, expet a Supply elfewhere.

Not to repeat, yet in a word or two, I fhall
opcn my Frocceding on this Queftion; and the
rather, tor that I find fome Mifapprehenfion, as if
I had granted more than ] mgant, which 15 fit

to clear.
The
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The Sum of all was but this, That the King
could not charge the Subject in any of thefe Cafes.
The Reafons I urged were but thortly thus : That
the Subje€ts of Eugland having an abfolute Pro-
perty in their Goods and Eftates, and the Policy
of Parliamentary Advice being to prevent Charge
only, then on no Occafion one might err by Weak-
nefs, by Ewvafion or Will: That therefore  the
King could not charge in any of thefe Cafes, with-
out Parliament; for that {fo he might charge, if
he would, as on Occafion fo on no Occafion,
as to 7/, fo to 172 That if this held 1n ordinary
Charges, you may not €xcert extraogd;naly Occa-
fions, tho’ ‘nftant in the King’s Opinion ; for fo
a King intending to do nothing by his Policy
without Parliamentary Affiftance, he may, 1f he
would fo declare, charge at Plealure, on no ne-
ceffary Occafion, or beyond all Proportion.  This
Ditin&ion I endeavour’d to take off, Thewing it
did deftroy the End of the Policy.

That there was no Neceflity of fuch a Diftine-
tion here, I fhewed. There was one thing which
I forgot, for deftroying of the Diftinction from
Neceflity, and leaving the King Judge of the Ne-
ceffity 5 that in Judgment, lo to do 1t, 15 all one
as to leave it to him arbitrarily, if he will, which
is that only which was intended to be prevented ;
if he will, was part of the Charge, if not the prin-
cipal, in the Lower Houfe of Parliament, againft
the Divine {or his Sermon. 1 have feen the Charge,
for holding the King had a Power i cale of Ne-
ceflity, and lcaving the King Judge, and fo at
Liberty and Pleafure, if he will. This I do but
rouch here, for I muft make ufe of 1t in the main ;
and under favour, fhall make the Cafe fomewhat
like.

For the other two Matters, that when Danger
is apparent, there was no need of pofitve Laws,
urged it thus 3 not admitting any thing, wherein
defire not ro be miftaken. Admit no Wt of
pofitive Command, yer the Subject will be then
under a {lronger Law, which as 1t doth command,
fo it deth compel, that is, the Law of Necefiity,
which is the ftrongeft of all Laws with which the
Judement carrieth an Execution, and that this Law
commandeth under a greater Penalty ¢ for tho’ not
under pain of Forfeiture to the King, which as to
the Caufe of Forfeiture, 1s but af tforierem 5 yet
under the wue Pain of Forfeiture of all to the
Enemy, trom whom we muft fook for no Mercy.

LMy, That of an attual Invalion, and Necefli-
tv withal, that not by any pofitive Law of the
Kincdom, but of the general Law of Neceflity,
which is above all Laws, for the pubhck Good
private Good doth yield on all Parts.  Of thefc
two laft T have but rouched here, to fhew what [
mcan ; 1 fhall fpeak further of them both towards
my Conclufion, in my Anfwers to Mr. Sollicitor’s
Chijetions.

J thall now proceed to make good out of our
Books of ILaw, that the Law doth not leave it 1n
the Power of the King (in refpect of {uch a King
ac pollibly may be) to lay any Charge upon the
Subiect, but only in fuch Cafes where the Law
hath made fuch Provifion, that if he would he
cannot mifcarry.

In this place, becaufe it 1s taken for a Maxim,
that the King can do no Wrong; and therefore the
Law doth repofe this Truft in him, of charging
without any Danger at all: I {hall thew, thar the
fame Law doth take notice how, and in what Cafes

the King can, as much as in him lieth, do amils;
Vor. L
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and where theLaw is fparing to leave the King
any Power to lay a Charge on the Subje&, even in
{mall things, when the Quantuis refts tn his Judg-
ment, It is true, the Law doth allow the King to
command Payment of Monics in fome Cafes ; yet
where the Quanium or Occafion is fubject to a
Trial ; the Ground of all this is, that the Law
fees the King may incline to miftake, tho’ as a
King he can do no Wrong, |

“"This may {cem a Nicety, but under favour it is
clear, This refteth in the Diftinction of a double
Capacity of a King, asa natural Man ; and to fay
in this refpect he cannot err, is ftrange ! Human
Nature is hot capable of that Prerogative at the
beft 5 and they are fubjeét to natural Infirmicizs of
the Body, and muilt die: even fo of the Uncer-
ftanding and Will. And o you fee the Law mult
take notice of poffible Miftake in Government ;
and this Poffibility in another 1s no Injury to a
good Prince, but fets off his Merits with a greater
Luftre. This 1s not only true for fmaller things,
but even in the greateft. How many Aks ol Par-
liament have we in Print (of which your Lordihips
are Judges) declaring the King’s Miftakes in the
Alts themfelves by way of Complaint, and pro-
viding Remedy for the future, yea, in their own
Times? To inftance 1 one long fince, cait your
Eyes upon the beginning of the Alts of Parlia-
ments of Fdward the Third’s Time, where we
find a Statute for the Government of the Realm.

As the Law faith, he may incline to miftake
his natural, fo it hath taken care, that in his poli-
tick Capacity he thall not. And therefore, lett
poffible Errors of the Natural Bady fhould reflect
on the Body Politick, the 'Law hath provided
antient Means to prevent it, which was a4 Writ of
ad quod dazinsin. - Na. Br. faith, that if any Da-
mage be to the King’s Subjects, the Patent s in
Law naught: As if the King grants a Fair, and
there is an ad quod demnuin brought, to inquire
what Fairs were kept by 1t 3 1f found a Damage,
the Patent is void: The Books aré full of fuch
Cafes. Itis true, that in fome Cafes, the Books
do allow the King to lay a Charge upon the Sub-

jedt, yet not in cvery Cale for publick Good ; but

enly in fome few, which indeed have been antient,
and indeed of the very Effence of neceflary Traf-
fick and Intercourfe, between one Part and ano-
ther of the Kingdom ; as Murage, to kecp theé
Commuodities fold the fafer : Toll, for a Fair or
Market towards the maintainingof it : Pontage and
Paveage, for the bettering of Paffages. And in
all thefc Cafes the King may grant a Sum of
Money to be paid ; yet as it is in this common
Good, {omebody muft have the Power to grant,
and that can be none but the King. So if the
King fhould grant on no Occafton, or howfoever,
which is encugh for me, a Sum too great, greater
than the Benefit the Subject fhall recetve, it is
void in Law. I che Subjeét hath not a quid pro
giro, then no Charge ; 5 Report: and in this Cal¢
there 1s a Judge of the Juftnefs of the Proportion,
befides the King: And this is when a Patent
cometh to be queftioned, if the Toll be laid too
high, then the fame Patent is nought. Thus then
you fee how far it is that the Law doth agree,
that the King fhall lay Charges upon the Subjett,
only out of common and ordinary Neceflity, there
muft be fomebody to have Power. But then
there Is a further Remedy of a Miftake.

Here, before I leave this, I will make a double
Ul thercof.  Firdt to thew, thacif the Law doth
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not permit the Xing any abfolute Power in this
Trifie, fhall the King do it in fo great 2 Matter,
where you fhall have no Judge but himfelf of the

Occafion and Proportion ? |
I next obferve, where the Law permits the

King to charge in any Cafe arbitranly, 1t s bue
where this Power doth arife by original Con-
tratt, and precedent Confideration and Agree-
ment for Land ; and then not guratenus as a Sub-
jet, but guatenus as a Tenant, only as Ratone
Tenure, in refpect of the particular Signory and
Dependance, not in refpect of the general Signory

of the Kingdom.
My Lords, it is true, at the Common Law the

King had a Power and Liberty to charge, till he
was reftrained by Statute, which was Aids par
Faive Fitz Chevalier, pur file Marvier, pur Rapfome,
and taxing of antient Burroughs : And thefe Aids
too, were in refpe@ of particular Signory, quate-

nus Tenentes.
The next thing that I obferve s, that the Po-

licy of the Kingdom f{o little delights in thefc In-
certaintics, tho’ it artfeth out of Contrat and Con-
fideration, that 1n Cafe of thele Aids, the Law
would not allow that Inconventence of leaving
them to an arbitrary Charge, but 1n fome Cafe
{ettled a Proportion.  It’s true in Cale of Ranfom,
becaufe no Man can tell the Certainty of that, 1t
is left at large.

This I further obferve, by the Common Law,
where the Charge is in refpect of the Tenency ;
vet if the Charge comes often, as the King
pleafeth, there the Law did not leave 1t to the
King’s Judgment ; as in Efcuage, which is a Pro-
fit arifing to the King in refpect of the Signory.
Tho’ the Law allowed the faid Aids, pur Faire
Fitz Chevalier, and pur Iile Marrier, becaule they
could happen but once ; but Efcuage that might
happen often, the Law would not allow that
to be uncertain; 1t muit be affefled m Parha-
ment, as in the Charter of King Febn, which was
always held to be no more than the Common
Law.

My Lords, upon the whole, I defire your
Lordfhips to confider how unwilling the Law is
to leave the King a Laberty to charge, even in
the King’s Calfe, at Common Law ; and how re-
{trained by A& of Parliament, where~the Com-
mon Law before did give Liberty.

Next obferve, that the Law, 1 none of the
faid Cafes, nor I believe in any other, doth per-
mit a2 Power to Jay an immediate Charge upon
the Subjedt, but only in laying a Charge to be
paid in refpect of the Benefit which he hath re-
ceived, which is fit to pay, and none are compel-
led to receive 1t or pay 1t for if he will not have
the Benefit, he may refufe to pay it even in Cafes
between King and Subject. In the Cafe of Toll,
Pontage and Paveage, 1t 1s.not laid fo on the
Subject, that he fhall pay 1t whether he will or
no ; but as there is a Benefit by the Pontage, &e.
which cannot be maintained without Charge, ’tis
therefore juft, that thofe that have the Benefit
fhould bear the Charge.

Laftly, 1 thall offer, that even in Cafes where
the King doth lay a Chage gquatenus Rex, it i
not fo left unto him, either for the Occafion or
Proportion, as that if he will lay never fo much,
he may ; for if it be unreafonable, the Law doth

make it void, as in cafe of Toll, if unreafon-
able.
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My Inference is this : If the Law be thus care-
ful in fmall things, as Penny Matters, whether
or no the Law will make no Provilion in the
Main, but leave the Subjeét to the ablolute Li-
berty of the King, to charge the Subjeét when he
will fay the Kingdom 15 in Danger, and wherc
there 1s no Judge at all ? I will conclude with
Book-Cafes, in the Pont, that the Law doth not
leave a Power in the King to charge, tho’ it
be in the King’s Judgment ? pro bono publico 5 as
in the Cafe of granting an Oflice.  The King can-
not at this Day regularly create an Olhce m 1ticlf
with a Fee, but in Law 1t 1s void ; tho’ the Office
in itfelf hath a Shew, nay, 1t may be pro deio
publico. P. 11 Hen. IV. 15, 16. and m 14, a
Grant of an Office of Mealurage with 2 Fee void s
and that very thing, 13 Hew. IV, was complamed
of in Parliament, that 1t was acamft the Law,
becaufe 1t was in Charge of the Peop:: ; to which
the King anfivers, Let the Laws and Statutes be
performed. In the Roll, amongft the Adjudicates,
the Reafon is exprefled, gria fonat i prejudicinii
Populi. 16 Ric. 11, the King grants to one a Rate
upon every Barge that pafled the Bridge, in Con-
fideration that the Parentce had taken upon him
the fcouring of the River, i that Cafe the Patenc
was repealed. So i the Cale of Rights to be
kept for the Bencfit of Seafaring-Men, this was
in Charge of the People. This Patent was com-
plained of, and your Lordfhips know the Order
upon it. I omit many Cales, and conclude with
that of Fortefeue de Legibus dnglie, cap. 25. {peak-
ing of and commending the Policy of the Govern-
ment of Englend, he prefers it before that of
Fiance 3 and fhews the good Fruits and Efforts of
1t; and lays down this for one, That the King
cannot charge without Confent in Parliament, And
he was a Man allowed for extraordinary Jude-
ment, who theweth Inftruflions for a Prince for
future Governinent, being trufted more with the
Government of the Prince than any other. I con-
clude thefe Cales with this Obfervation.

This denying of Power of laying Charge on
the Subjeét, 1s not only in the Cafe where the
King would raife Bencfit to hinielt, which a
Man may call zallagiuin vel ausifiuin 5 but in Cales
of Charge which lies on the Subjeét, tho’ not for
the King’s own Benfit, tho’ alfo it be 1n Cafes pro
bono publico, as in the Cafes put before,

I thall now come from the Books, by which I
have fhewed what 1s the Common Law, that by
thele Grounds the Kirg cannot charge the Subject.
I fhall now offer the Confideration of fome thines

. . b e
which are Aéts of Parliament, or have the Force

of Aés of Parliament.

I thall begin with that of 77i/liam 1. for a Con-

queror 1 fhall not call him, for that Name came
in about K4, IIl. his Time; for there being an
Edward betore, becaule they could not tell how
to give him a Dittinétior from the Confeffor,
they called him Edward 111. after the Conquett, by
Direction of Sir Reger Owen, the great Antiquary.
That which I fhall urge is, that which he granted
Anno 1. of his Reign, That all Freemen fhould
hold their Lands ab ommi injufta Exaftione fon

Tallagio, nothing to be demanded but that which

was by Tenure, as in Eadinerus by Selden. Now
whether or no this be an A¢t of Parliament, I fhall
not difpute s yet in thofe Times when a thing was
granted between the King and the Subject, tho’
1t had not all the Formalities that now it hath,

:{Et
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‘yetp it was binding : however;: this 1 called the
Conqueror’s Laws, and 1 take 1t for a Law.

Then it refteth to examine the Words, whe-
ther the Words will ferve the Purpofe, to clear
the Subject in point of Sefs: .It 1s faid, they
thould be free ab oinni infufta Exaiione fen Tallagio,
fta quod, &c. By this all Charges, but fuch as
were by Tenure, are called Exactions. The Rule
is, ubi Jex non diftinguit nec nos debemus.  "This is a
Grant, if not.of Right, yet of Grace, and muft
be taken largely, favores amplificandi.. The Sub-

jet could not have demanded of him, efpecially -

that of forty Shillings, if it had not been the Law
of the Land before. o ~ -

I thall humbly leave it, whether this be not the
Law by which Edward the Confeflor Jaid down
the Danegelt 3 for the Danegelt was not only againft
Pirates and Sea-Robbers, (they were indeed Pi-
rates and ftrong at Sea) but alfo againit all other
Enemics. Thefe called the King of Maw, Archi-
pirata, that is, a powerful King at Sea ; and that
thefe Pirates were only ftrange Enemies ; and it
was to raife Men, not edviare eruptioni, but irrup-
tigni, not fo much to keep them within their own
Kingdom, as to keep them from falling on the
Land. And by the Hiftory of thofe Times when
this was raifed, it was by reafon of the Danes
landing in Northumberland and Effex 5 and fo upon
that Irruption of the Danes, Danegelt was raifed.
It is called by Camden, in his Brit® irruptione hofti-
umy and Lambert, in his Saxon Laws : but let 1t be
irruplione, or eruptione, or be 1t Danegelt, to keep
them from coming out, or landing here, both of
them were for the Publick Service.  When this
had been fo much complained of in Edward the
Confeflor’s Time, it is clear he damned it. And
Ingulphus 1s an Author without Exception, and
Tilburienfis not to be compared to him.  Tugulphus
was a great Courtier and Favourite of W7illiam the
Conqueror’s 5 and to think that he had not a bet-
ter Knowledge of what the Confeffor did than
Tilburienfis, who wrote many Score Years after, is
much. And it 15 ftrange that Ingulphbus, who
was fo much bound to the Confefior, fhould carry
a Law down to Fdward, fo much to the Preju-
dice of the Confeflor, it he had not been fure of
it, Tilburienfis was urged, as if he fpake, that it
had been paid to the Congueror 5 he wrote in
Henry I11.’s Time.  And, my Lords, obferve that
he was an Officer in the Exchequery and for the
Rules of the Exchequer he teacheth them well ;
but for Hiftory againft Jugulphus I leave him.

If this were laid down by Edward the Confel-
for, then I conceive, this Law of W#illiam 1. was
but the Law of Edward the Confeffor ; and there
was no Ground for him to require a Law to lay
any Charge bur what was before. Tilburienfis
makes this good, for he himfelf faich, that the
Congueror laid 1t down, and took it up again, If
it were laid down, I would know by what Law or
particular Direction it was laid down, if not by
this 3 for nothing 1n all the Laws of the Confeffor
can caufe to lay 1t down but this: and thus far he
frandeth with Tngulphus.

I fhall further fhew thefe Aids and Thaillages
were meant here. It is a clear Ground, that, ex-
ceptio format Regulam i non exceptis, an Exception
often doth enlarge the Meaning of the Word be-
yond the ordinary Senfe. As if I do grant to
7. §. all my Trees, here my Apple-Trees pafs not;
but 1t I grant all my Trees except my Pear-Trees,

there my Apple-Trees do pafs, becaufe this fhew-
Yor, 1

in the Cafe of SBip-M'(t)ﬂef.*
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eth that- meant all my Fruit-Trees. In-the
Word Trees I apply it, -that here is a Difcharge
of all Taxes, except by Tenure. Now I -fhall
ihew that T'enures were for Defence and Service of
the Kingdom m the proper Place, when-I fhall
fhew what Provifion and Means the Law hath
allowed the King for Defence. -+ - -

- My laft Obfervation is this. ‘This was ‘not 2
Charter between the- King and -his Tenants, but
betwixt the King and Kingdom ; and fo {ome-
thing muft be latd down that was-due to the King.

There are two kinds of Aids, one from Te-
nants, the other from the Commons ; one was by
Command from the King without any more, the
other by Aft -of Parliament,

But-here Mr. Sollicttor hath taken that grounded
Argument, of which I have found a contrary
Senfe, that 1s,-Sumus. fratres conjurati ad Reg® de-

fendend’, wherefore thefe Aids not-poflibly meant

here ; but this- i1s contraditory. By-Inference to
overthrow a thing exprefs is againft the Law.
‘The Words are exprefs, that there fhall be no
Taillage ; then by an Inference to fay, that the
Defence of the Kingdom is not meant, is hard.
True, all by their Allegiance are bound to de-
fend the Kingdom, all are to fight for it. "Aéts
of Parliament tells us, where and how we do it,
and when ; but that we muft give Aid, is another
thing,

It is one thing to fupply with the Body, another
thing to give or pay Money ; and if there be any
Invafion, pro paffe fio, every Man is bound to De-
fence ; but whether for every Defence of the
Kingdom we muft give an Aid, is another thing.
Adts of Parliament will be the beft Expofitors of
things o long finice ; for as Cuftom and Ule will
make a common Law, fo likewife 1t will declare

an antient Aét of Parhament.

Now I fhall come to that of King Febu, guod
nullum Scutagium vel Auxilium ponatur. The Credit
of this Statute I fhall firft clear. It is not only in
Muaith, Paris verbatim, who wrote 1o Hen. 111
Time ; but the Original was fhewed under Seal
the lalt Parliament by Mr. Selden, and thefe very
Words were read, Nullum Sesttaginm, & And,
my Lords, tho’ this be no where on the Roll, yct
that no ways leflens the Authority of it. It is no
part of the Effence of a Statute to be found on
Record 3 if all fhould be burn’d by Mifchance,
what would become of the Laws? Tho’ the Rolls
are all burnt, yet the Judges know what are Acts,
and what not, tho’ they have nothing to make it
good by, but their own Manulcripts or printed
Books, or Traditions. A Man cannot plead a-
gainft an Aét of Parliament, #ul’ tiel Record ; and
that is the Judgment in the Cafe, in 8th Report,
Prince'’s Cafe.  The Duchy of Cornwal ftands fup-
ported by an Act of Parliament, not upon Re-
cord, That which I fhall thew to make this an
Aé of Parliament, appears out of the Words :
there are two things, Scutagivm and Auxilium 3 and
Scutaginm rifeth from the Tenants, and Awxilium
from the Subject. To fhew that Auxilium is laid
down by this, it appears, that he could not aflefs
Scutage without Parliament. I hope to thew that
Scutage was for the Defence of tne Kingdom, and
is fuch a Provifion, that no King hath a better,
and fuch an one as will raife in England above.
40000 Men.

Ay, but faith Mr. Sollicitor, not affefled but by
Parliament, that is, not meant to bind the King,

. bur the Subject ; the King can do no wrong.
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Doth any Man think that the Commons did
come to the King to bind themfelves, and leave
the King at Liberty ¢

I come now to argue from the Exceptions, E-
eeptio format Regulam in non exceptis. 'This Excep-
tion thews the Latitude of the Words to be a Dif-
charge of all Aids, that there had not been Care
had of the particular Aid, quatenus a Tencatidus ;
they were afraid, even thofe were fwallowed up.
True, I do not concetve that was a thing of ne-
ceflity ; but as the King may have 1t in if he
would, fo the Subjet had no reafon to deny it
him, for it was but juft, and was never meant to
be taken from him. Nay, the Lords themiclves
had reafon to take care themielves, that this was
not difcharged ; for in all thefe Cafes the King
hath no more than a common Perfon, for he hath
his Aid pus file inarrier, and pui faive raufom, and
that appeareth, 21 Ed. I. A Relcafe from a Lord
unto his Tenant: fo that there was Reafon that
the King and Lords fhould have Care of this;
yet they were afraid thole Words would be fo
ftrong againft publick Aids, that they would take
away private Aids.

Laft Reafon that this Auvilinm mult be faid pub-
hick 5 look in all the King’s Delires, when they
did defire Auds, fuil cherr Introduction 15 for the
Defence of the Kingdom ; which 15 a Caufe of
calling the Farliament; which appearcth by
Speeches there on Record.  Nothing can be in-
tended of thefe private Aids for himiclf, T have
cdone with the Charter of King 7l

I next come unto Aag. Chai. 9. My, 111, Tor
Magna Charta, 1 humbly conceive that this Char-
ter, at the firlt, when 1t was granted, was no more
than werbaiiin the Charter of King Fodw, and ori-
ginally had in it this very Claufe of Nulluin Seuta-
giwzip @ my Realon for it 1s this,

Firft, upon all Fliftenes, that after King Fedw
had granted a Charter, the Pope would have dif-
charged him of 1t, as far as in him lay, but that
full the Lords and Commons made Claim. He
died, Hen. III. comecih in. A Difference anfeth
between the King and the Fieneh.  Then it was
propofed, that this Charter fhould be confirmed ;
Hiftories fay, that at his Coronation he save his
Oath to confirm the Charter of King Febiu. Then
n the gth Year of his Reign, the Lords demand-
ed it ; he was unwilling, becaufe it was gotten
per dureffe : But the King faid, we are fworn to
do 1t, and therefore muft confirm ic. And in Matt,
Paris it 1s faid exprefly, that the Lords did call
for the Charter of King Febi, and there it was
rcad and confirmed werdatim.  And Meatt, Paiis
lived 1n the King’s Court, and was adeo faniliaris,
that 1t 1s faid, he eat with him at his Table ; and
at that time he wrote this Book, and fure he durlt
not have written it, had it not been true ; bur we
find 1t not now upon Record : how this might
poflibly flip, I fhall tell you.

Fudt, We have no original Inrollment of Maz’
Ghai”s no Mag’ Char but that of King Febi's.  If
it be true, which Hiftories fay, that Hen. 111, did
revole his Charter, 1t 1s poffible thefe Rolls might
penifhv 1n that ime : the Authority of the King at
Oxferd did inforce them to bring mn their Records ;
doubtlels they would not leave the Inrollments,

T'he next Step to look for it 15 28 E4. I. con-
lirmed there, and 1s exemplified ; the Original

may be loft in fo long a time: what became of gro Cuffed” Maris, if it were fo 7/ far-

all Parliament Rolls, till 4 £4. I1IT? All perithed
by lire or fome other Mufchance 5 things were
i
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afterwards put together, and upon the Roll. This
was not the original Inrollment of § Hen. 1. and
written 1n the Roll where Acts of later time are
written, and with the fame Hand, If it were
once in King Fobw’s Time, it muft be left cuc
fomewhere,

Obferve this one thing more, that is, as this
of Scatagium and Auxilivm doth concern the Sub-
jedts 1n their Lands, there is a Claufe alfo thar
concerneth the Subjecis in their Perfons, Nedlus
liber howmo imprifonetur, that might be tken for
ordinary Imprifonment 3 then there cometh a Pro-
vilton for the King that he ‘thould not do it,
which 1s won fuper ewin Mittimus, fuch Words as
that a Man knowcth not what to make of them -
but in the Charter of King Tebn, it is nee et i3
Cereerem Mittinns.  In tis grear Thine we fee
the Miftake, and how the other happened, I can-
not tell.

I now come to 24, 1.’s Tiume, wherein 1 hopz to
make good thofe Adts of Patliament that we have
vouched 3 and. here liecch a man Endeavour,
The Firdt was of 25 Ed. 1. which 1s not denied to
be an A&, nor canncr. The other 16 de Tadagio o
concedendo, wlich 1s fo {ull, that it caunot ke
cvaded, and therclore s denied to be an AdL
Firfty for the At of 25 £d. 1. which 15 againit
Ards and Taillages not 1o be wken withour Con-
fent of the Kingdom, 1 humbly conceive, thar
by thele Werds Awds and Taillages ufed in for-
mer Acts, that thefe veere meant of thines for o
publick Defence of the Kingdem, comiplained of,
and net denied. I thall bring home the Rell o
the 25 £2a, 1. that the King doth not promife to
pay them puir Reafoir, to have Words for their
Moncey 5 but that they muft have a reafonable Sa-
tisfaction : I will thew that was the Senie given
upon the Recerd.

Firft, for the Practice of the Times, that there
were SIp-W s went out, thefe Wilts wene forth
m a more ternble Term than any I ever faw, /il
pene forisfativie vite &G wicinbrer’, 24 Id. 1. was
the Wit Tam fure that fuch a Writ, by the
Common Law, would not have been mentioned,
that if they did 1t not, the King thould hang
them,  This Wrir was the Grievance upon the
Subject, and this A& refers to chat. True, there
were other Grievances, 449, and s7o. bur this was
onc 5 and that thef: Aids, which were then for
the Delence of the Kingdom, were included with-
i the reft, appears. ‘Tle King, in reading the
Articles, fpeaketh, hat what was done was fo
Defence 5 the’ mrue he had Wars in Poicon, and
i other Places bevond the Scae, yet as trae that i
was a Vwar to be kept from hence by Defence
That part was for Delonce cannot be denied 5 and
yet no biftinduion to be made between 2 Foreimn
War and Defence, and both equaily a Gricvance
to the Comimons,

Ateer tims Actof 25 Fd. 1. there cometh our
Comnuflion, and this was in Pwmiuance of the
Promife that the King did make at his going inrc
Flandors, and that was 1o inquire of thofe Griev-
ances 1n the Articles, and among the reft 5 thers
was g¢ lanis &5 coriis wken away pio defenfione Ma-
715 5 and to that the King faith there, pay polir
Reafon. ‘There hath an Anfwer been given unto
this, and much ftood upon, that the King fhouid
fay upon this Commiflion to inquire of Grievance

Veu le Parel
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That this fhould be no more, than that
the
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+he King would give a Reafon why he did it._._I
queftion.  As if he fhould fend forth Commif-
fions, and afterwards difpute 1t, or if he did do
it, whether lawful or not, that 1s not the way
of fending out Comnuilions. Suppole that the
King fhould fay he would give them a Reafon for
it this Commiffion did go forth toenquire of thofe
Grievances. And if the King had not faid he
would have given any Satisfaction, yet it is enough
thar it isinquired of asa Grievance. It is 2 wrong
upon the Subject, Princes may lay Taxcs, Ji}r.?t the
Subject doth not call for Satistaétion. A Primccly
Word thac it fhould be dene.

But when the King doth fay pais pur Reafon, to
think, that that is no more than that he would give
fme Reafon for it, is a very {lrange inference.
Tn a Bargain they ufe to fay, you fhall hold your
{elf content with Reafon, you fhall nor have your
own Demand, but he 18 fatisfied one way or other;

o here. _

f To begin with a Record. 21 Ed. 1. Parliament
Book. A Petition of the Commons, and they
did defire Refloration of all their Monies, 25 Zd. 1.
chere were Two de lanis & vilf nalibus ‘ﬂ"itlun that
Commiffion ; {o the Monies and the Thmg§ taken
were inquired upon by that Commiffion, 20 Ed 1.
were for Defence, and here Ordinatuin off per Con-
ciliuin quod Rex fatisfaciet e1s quai ff.:fi{f.r poterit,
Upon this Petition they defired Satistaction.  Lor
Goods taken upon the aforefand Cffnnnnﬂionj 26
ordered by Parliament, that the Kiig {hould fa-
tisfy them {o foon as he can, fo that they fhould
hold themfelves content, Jta qitod fe conteiitos habe-
#ent. So that you fee, not Sﬂgiisi’:lfhon by R.e‘.-
fon, to juftify them, but the Xng fhould fatisty
them one way or other. It 1s that they fhouid
have fomething for 1t, and not that they fhould
have Reafon fhewn them why they fhould have
nothing,

But L reft not here, there is one Parliament-Roll
remaining before 4 £2d4. 111 and that was 8 £d. 11.
Piro Pricre &3 Fratritus 8t Febanuis Ferufalem. It
is there fet forth, that Ed. 1. did command his
Treafurer and Buarons of his Exchequer, to muke
Satisfaction for Wages taken In Serwtinie to the
Clergy and Laity, wolnti giro laiis & coriis; and
that Sansfaftion fhould be part by Money and
part by releafing of Pebts; fo as thus the King had
no meaning, 26 £d. 1. to pay back Money prefent-
ly, but wouid ojve them Satisfacton one way or
other, by Payment of Debts,_ﬂr releaiing of Debts,
as was cxplaned by that of Ed U. Another Re-
cord P. 25. Ed. 1L Rot. 30. Satistadizon was chere
aiven for an Lighth and a Lifih.

Thofe things which were taken before 25 Zd. L
complatied of, and that conlefled by Mr. Selficiior,
{o as I conceive, tho it had beenencuan that there
had been an Inquiry of thefe things as upon a
Complamt, tho’ there had been no more Anfwer.
Ifany Anfiver make it better, it is no Anfwer to
fay, that they fhould have Sansfaction by Words,
but eicher in Money or relealing Debts 5 tf none at
all, Confeflion had been enough.

I hall now come to talk of Mr. Solliciter’s
Exceptions to the 25 Ed. 1. where he endeavour’d
to thew that this Money for Shipping could not
be intenced within the Body of the Act; and if
it was, yet it was cxcepted in the Saving of the
Act.

The Objeélion ftands thus. No Aids were
charged but fuch as were granted, and we do
not fhew that thele were granted's and there s
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a Word beyond that, (Prizes} and how far that ex-
tends, Ileave to your Lordfhips Judgments.

But if in the Body of the Act, yet excepted in
the Saving all antient Aids due and accuftomed ;
for the faving fuch an Aid due and accultomed
furely was meant there.

In this Anfwer lieth this Queftion, whether
thefe were the antient Aids due, or not, by the
Common Law ? this will ftand or fall on the Body
of thc Argument. I fhall tell you what thefe Aids
were, and they cannot be thefe ; there were other
Aids mentioned in the Charter of King Fobn, as
pur faire Fitz Chevalicr, &c.

That which takes off all, is, If thele Aids were
part of the Grievance, tho’ for the Defence, they
cannot be meant in the Saving, for that deftroys
the purpofc of the A¢t. And for that Saving, it
never came in by the Comicns, nor the Lords s
but the Form being fo, to grant in part,and as the
King would grant it {o they muft take it » Hifto-
ries do fay they did not like 1t, and fo they defired
an abfolute Act.

[t was faid, that Aids and Defences were meant
of Foreign ones. If the King and Council were
fo wary as to put in fuch a Saving as before was
not in the ACt, 1t fhews what Care they had to
have that they could not have. If by the Laws
they might have them for Foreign Defence and
not at Home ; they that put 1n the Saving would
have put in a Diftinction. T fhall leave the Confi-
deration of this A¢t to your Lordfhips, how far it
fhall extend to Aids for the Defence of the King-
dom 1n that Cale.

I thall go on, and conclude with the Statute de
Tallagio swon concedends. ‘That At of the 25 E4. 1.
was indeed fo well penned, that it gave Mr, So/-
licitor avery probable Colourto make thofe plaufi-
ble Anfwers. The Lords did delire a better A&,
not with thefe Words, no fuch Aids 3 for fich Is
a relative Word, and thofe are dangerous Words.

Next, if no more be meant by the Saving than
pur faiie Itz Chevalier, &c. and yet to have left
thete in the general, and not in the particular, had
left a way open to queftion what they had been,
And in Wajfinghawm 1t appears the Lords were not
contented with it, tho’ 1t was figned and had
paffed the Grear Seal.  Itis true, that at this time
a Pardon did pafs to thole Lords; the Words are
fo ftrang, that this was denied to be an Aét: and
much faid, and very colourable too, to that pur-
polc.

It is true, that this A¢t 1s no where on Record,
that we find ; but for that an Anfwer hath been
oiven before.

It 1s faid, that s no A&, but only penned as a
Charter; that Exception was once made by the
King’s Council on another Occafion.

Ams of Parhament were then penned fo; Map.
Charta, and Charta de Foreffa are but in form of
Charters.

Yea, but we cannot tell when 1t was.

How many Acts of Parliament are there which
we know not when they were? Hiftorians beft
tell that. It is hard to find it when the Records
are loft. Bur this will appear to be in the tume of
Ed. 1. Thereis the Pardon to thofe Earlsin 24
Fd. 1. We know that the Rolls of thofc Tirhes
mifcarried and were loft, and fure it miift bé aftes
the Statute of 22 £d. I.

Burt then there is an Exception from the diveps
firy of the penning; Iometimes zulluir Tallagings
poncitr, fometimes penalur,

We
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. 'We know, upon the entering of the Rolls, there
have been divers Miftakes in the entering of pona-
ur 3 if it be with a Dafh, it may. eafily .be
miftaken, and fo only witium feriptoris, and nothing
elfe. .

-

Then let us inquire what it was if it be no Act.
It is faid it is no A&, but an Extrat out of 235
Ed. 1. and that he urged {everal ways upon feveral
QOccafions, . .+ .
By the penning of it, it doth appear, that he
that wrote it was a Scholar, and not muftaken,
to make a thing abfolute that was relative 5 for
aullion to make it zafe, and 1o make that without
2 Saving that had a Saving, is a ftrange kind of
Saving. | ,

Yea, this cannot be an Aét; for at that time
there was a Pardon granted to feveral great
Lords,

If that be true, which Hiftory faith, when this
A& was publithed, the Lords were not {atisfied
with it; and thefe were the Lords to whom the
Pardon was granted that were not fatisfied.  And
ro make their Pardon the ftronger, they did weave
it 1nto the very Body of the Act: and tor IV alfuig-
bz, heisof great Credit among the Hiftorians.

'Thcy fay further, that this 1s no Act, ior this
takes away thofe three Alds, pur faire Fitz Che-
valier, file marrier, and pur Corpus redimend’,

This is not fo, A&s of Parliament fpeak of it,
and Pratice O?Jealxs of it, and therefore no Law;
and Practice of Ship-Writs ever fince, and for De-
fence of the Kingdom.

‘For the Aids, that 15 a good Act; yet thole
were not intended nor included within that Act,
and therefore that Pratice is not contrary, becaufe
it 1s not within the Words of the Act, nor n the
Meaning of the A&,

For the Aids therein queftioned, the Queftion
was between the King and the Commons, and
not between the King and Tenants; then that
being the Queftion, there muft be a Confideration
according to the Occafion and the Douabt made.
But to take thus Nullum Auxilium ponamus, thele
are not Aids put on the Tenants, but Fruits of a
Signory, as the Duty rifeth not from the King’s
Command, but from the Laws, and fo not with-
in thefe Words Nullum Auxilium ponamus. And
fo all the Practice ever fince will well ftand with
this Act.

And to fay Shipping is not meant, becaufe of
the Praice fince, is nothing. Let me eftabli(h
once the Laws, and no matter for the Pradtice.
If the Laws be once fettled, we muft reduce Pre-
cedents to Laws, and not Laws to Precedents.
~ And for the Practice yet, ftill the Subject makes
a continual Claim againft them.

My Lords, to prove this is an Ac, #alfinghan
entered it in his Time, who did not write very long
“after it. Tho’ it hath been faid that he was a
Monk, and what he wrote he took up in the
Street and Market-Place 3 yet I will not think fo
of Walfingham, who was ever held an Hiftorian
of very great Credit. And no Hiftorian whatfo-
ever durlt fet down any thing for an Act of Par-
liament, if he had not a fure Warrant for 1t. It
had been little lefs than Forgery. -

In the next place, it hath been faid, Hiftories
are no good Authorities in Law.
~ True, they fhall not tell me what the Law s,
yet they are good to tell us of Res gefle, whether
or no therc hath been fuch things done. He tells
us, not that this was for Shipping, or not for

1

Shipping, but tells us there was fuch a thing.. 1
have {earched after this A&, and I have found
in an antient Manufcript in Her, IV, Time where
it 15, and it goes there under the Name of Statu-~
sum de Tallagio non concedendo; and 1 find 1t men-
cloned no where, but ftill find it mentioned as a
Statute, I have an Abridgment of Hen. VIIL’s
Time, and there 1tis put in as a Statute. I will not
urge pofitively, but probably, and that an Act 1n
Hen, IV.’s Time, 13 Hen. IV. A Complaint of lay-
ing Taxcs on the Subject 3 the Anfwer 1s, Let the
Laws and Statutes be obferved: this is that pofitive
At that doth reach it more than any other.
But the main Anfwer that I rely upon, 1s, that
if they deny the Truth of an Iiftorian for Res
gofle as this. If from time to time it hath been
concetved an Ad, what more {trong? What
makes our Common Law, but gencral Opinions
and Allowances? And thould we doubt of many
things, whercot we hnd the Aéts of Parliament
themielves, T am afraid we fhould fhake many
things done by the Common Law,  That which
Irely upon iz, the judgment of the late Parlia-
ment, to wiich your Lordihips will give all
Reverence.  'This, my Lords, did not pals fud
Silentio, but was made a Queftion, and fomething
propofed on the King’s Part, whether an A¢t or
not? 1n the Conclufion it came into the Petition
of Right. The very Statute mention’d in that
Petition was this, de Tallagio non concedends, made
m Ed. 1’s Time. How far this Queftion pafied at
the Commitice, 1t 1s better known to your Lord-
fhips, and is the thing whereon it is buile.  If this
had not been an Act, 1t had been dangerous to
have put 1t mto the Upper Houlfe ; but it being
there read, your Lordfhips know what was done
upon it.
~ The Pention being thus debated in both Houfes,
I fhall leave 1t to your Lordfhips Confideration,
how far you will make this Quettion to go in
this Cale. And his Majefty did not deny the
Eme, but both King and Council agreed it is a
aw,

Mr. Holborne’s Third Day's Argument in
the Exchequer-Chamber, lefore all the
Fudges, on the Bebalf of Mr, Hampden,

My Loids,

S the other Day, fo now again with your

Lordfhips Iavour, I fhall be bold to fum
up my laft Day’s Argument in a very few Words
and by the way clear my Meaning, wherein I
was any whit obfcure, as alfo add where I was de-
feCtive, yet briefly in both.

My Lords, the general Queftion the other
Day, being concerning the King’s Power to lay
a Charge of Money upon the Subjeét ; and my
general Ground againft it being but this, that
tho’ the Laws did intruft the King in many great
Powers- in  Government, and with the whole
Government, according to the Laws ; that yet by
doing of Acts, which charge or prejudice the
subject in his Eftate, the Law did fee that it was
poflible that Kings, as Men, might err, and there-
fore did make Provifion, that their Ads, if a-
gain{t Law, fhould be void, as in Cafe of a Dif
feifin or Difcontinuance, or where they were to
pals Grants, that there thould go before an 44
quod dammisn 5 and alfo, that if they were paf-

{ed,
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fed, and were to the Prejudice of another; that
regularly in that Cafe, the Law did make them
naught, and that they were to be repealed.

And I thewed how this did hold, efpecially in
laying Charges upon the Subject. I thewed that
the Law was not willing to leave the King
Power to charge in any Cafe, notwithftanding
where the Occafion might be common, and did
requite, for the Maintenance of Traffick and
Commerce between them, {o to hold them fhll as
within one Body. The Law muft leave in fome
Body a Power to charge, which would be left in
none but the King as fupreme Governor.  The
Cafes for this were the Monies to be paid for
Murage, Pontage, Paveage, Ferriage, and the
like. That in thofe Cales, tho’ the King was
trufted with a Power to lay a Charge; yet the
Law did not leave the Charge arbitrarily in the
King’s Breaft, {o, but that if 1t were unrca_{bnable,
the Grant was nenght, and the Proportion was
to yeceive Trial by another, upon whole Judg-
ment it muflt fand or fall, which were either the
Judges or a Jury 5 like to that Cafe winch 1 might
have put, but did not, ot a Iine uncertain upon a
Copyheld. T alfo fhewed, that 1n fome Cafes the
Law did allow to demand arbitranly upon fome
Subjedts, Sums of Money, yet that was not upon
the Subjects, quatenns Subjects 5 but upon. fome
Subic@s, quatnns Tementes, which did rife upon
the Fus reatilare, as to mary his Daughter, to
make his Son a Knight, cr for Ranfom, or upon
thofe who were little better than Villamns, the
King’s Burgefles, whom the Law did not fo much
regard 5 yet the Policy of the Kingdom, in thofe
Cales, did afterwards reftrain tne King to a Cer-
tainty, by Actof Parliament.

Afterwards Iwent to the Cafes which were in
Point, that the King could not lay a Charge upon
the Subjedt, tho’ for a publick Good ; and inftanced
in the Cafe of the Grant of the Office of Meafur-
age, with a Fee, adjudged void, gqwia foiat in
Oppreffisie Populi. 22 Itd, 111, Pat. 31. The King
oranted to one Pewley, an Office of Alneage of
Worfted ; and becaufe in Charge and Burden of
the People, and a new Grant, adjudged void, and
was repealed.

I begin with that of £ 777/, 1. which I now find
more clearly to be an A of Parliamene, out of
an anticnt Manufcript of the Church of Litchfield,
mentioned to this Purpofe in Eedinerus. Here 1
endeavour’d to anfwer to Mr. Sollicitor, when he
faidd, that there was another Law of the Conque-
rer’s, which explained this s and fhewed, that the
Charges for the publick Defence were not meant,
becaufe it 1s faid 1 another Place of the fame Law,
quod oinies funt fratres conjurati ad Regiui defon-
dendziiz. 1o this my Anfwer is, that they are fo
for their Bodies, Fraties conjurati, to ferve, but
not to be charged. Yet I muft confefs it is pro
wiribus €& facultatibus, to defend the Realm ;
wheve pro facultatibus may feem to imply, that
they were bound to be fubject to Charges, fecundum
facultates.  Under favour, pro viribus & facultati-
enzs, are but Words of like nature; wiribus, that
s faciltates, natural Powers, not Subftance y for
it 1s not only that they fthould be Fratres conjurati
ad Regiwin defendend. but allo ad pacen dignitatenm
Corone, &c. & ad judicinm Reg’ €5 juftitiam faciend.

I wentnexe to the Charter of King Foba, which
I obferve to be but Common Law y it’s inrolled,

remaineth under Seal, and is recited verdatim in
Matth, Paris.
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I went next to the Acts of Parliament, 25 £ 1.
againt Aids and Thaillages 5 there I laboured to
thew, that the A&t was made againft Aids and
Taillages, tho’ for the publick Defence ; and that
was out of the Articles, whereupon the Statute
was made, and upon the King’s Anfwer to the
Articles : Next out of the Commons, which was
after the Statute, to enquire of the Grievance men-
tioned 1n the Articles, to the end there might be
Satistaction, which was promifed upon the Arricles s
where, In the Commons, the whole Inquiry was
de gravanminibus.

It 15 enough for me that this Commiffion was
grounded upon the former Articles, and that here
this very thing, pro defeifione Reg® was inter gra-
vainzid. It had been ftrange, when the King had
confeffed upon the Articles, that he would not
legally juftify them, and upon the Commifiion,
in Purfuance of the Articles, had called them
Gravewmire, and {o to be inquired of, that now
when they were found he would juftify them in
any Point, and fay, a pais pur reafon, give them
a Reafon for what he did, as Mr. Sollizitor fith.

Wext 1 did conclude with the Statute de 7 ellagio
non concedendo 5 and there my Labour was to prove
this to be a Statute : and 1 am forry T fpent upon
1t fo much Thune, if that had not been denied by
Mr. Sollicitor to be a Statute.  But now I under-
itand, by the King’s Side, that this was no Sta-
tute, but made and fealed ar the fame Time with

that of the 25th, and meant to be no more than
that of the 25th.

This feemeth ftrange: For why fhould they
be both at one time? Next, how came thzy fo
much to dilfer, if made at the fame time ? Why
arc there fome things in the Statute, De Tallagio
non coicedeitdo, which are not in the Statute of
the 25th?

But the Tefte will clear all.  Firft for the Tefte
of that of the 25th, it was Tefe EQ Principe,
and fealed by no more than the XKing: To this
the Archbifhops and Lords put their Hands and
Scals. But, however, I am glad to hear it now
confefled to be a Statute; for then we have no
more to do, but to fec whether the Charge of the
Defence were within the Meaning of thefe Words,
wherein fure the Words are general enough ; and
what Realons have been given, why by the Ex-
pofitions of thefe, Chargesof Defence thould be
excepted, you have heard ; and what my Anfwers
have been unto them, Ileave to your Lordthips
Judgments. |

I come now to Zd. the Third’s Time, 14 Ed, il
Pail. Roll. Whereas Commiffions have been a-
warded to the People and Shires, to prepare Men
at Arms for Scotlond and Gafcaigne, or elfewhere,
at the Charges of the Shires, contrary to Law ;
the King hath not, before this time, given Wages,
whereby the People have been at great Charge,
and much 1mpoverifhed. The King wills, that it
be done o no more.

Ay, butitwas faid, this was to Scotland, and to
Gefeorgine 5 and that this was foreign War; and
that was denied, tho’ not admitted.

I anfwer, that in thofe Times, Scotland held in
Fec of the Signory of Eugland; and in thofe
Times the King of England was Dominus direftus
Scotie s And fo Ed. I. when he determined that
Quarrel between Bruce and Baliol, and gave
Judgment by Writ, fettled Balie! ¥ing of Scos-
land, and did juftily it; and it is ronaining in
the Rolls of Scotland, in Mr. Squire’s Office. 'When

- there



